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PREFACE. 


This  Volnme  is  printed  from  (h^eeof  the  lilanmcriptrf 
collected  by  the  late  Mr.  Hafgravb,  and  now  deposited 
in  the  British  Maseum.  They  are  Nosr.  56i  57,  and 
58.  in  the  Catalogue  of  the  Hargraye  Library. 

Theriews  of  the  very  learned  lawyer^  Mt.  Hdrgmvei 
who  contemplated  printing  these  Eieports,  together  with 
the  concuning  sentiments  of  the  mxnrt  enrinent  eatty  aind 
modern  anthoritieb,  upon  the  value  of  Sir  Orlando 
Bridgman's  opinions,  wQI^  the  Editor  trusts,  justify  this 
publication. 

It  is  unnecessary  to  accumulate  testimonials  of  thcS 
abflity  of  this  great  magistrate:  his  name  is  enrolled 
with  those  of  the  most  exalted  judges;  and  the  quaint 
phraseology  of  Carter,  in  praise  of  his  peculiar  excel* 
lencies,  has  rarely  been  qualified  : — 

'*  In  the  arguments  of  Chief  Justice  Bridgman  me* 
thinks  I  find  that  evisceratio  causa,  as  the  Roman 
orator  calls  iti  an  exact  anatomy  of  the  case,  and  a 
dextroQs  piercing  Into  the  very  bowels  of  it ;  and  it  was 
no  small  commendation  of  an  eminent  professor  of  our 
law,  and  one  that  afterwards  was  advanced  to  the  highest 
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office  a  person  of  that  profession  can  be  capable^— 
That  he  always  argued  uke  a  lawyer  amd  a  gen- 
tleman (a)/' 

The  authenticity  of  the  Judgments  may  safely  be 
rested  npon  the  internal  evidences  which  they  present : 
but  further  and  highly  satisfoctory  proofs  will  be  found 
in  the  incorrect  reports  (b)  already  extant^  of  particular 
caseSj  and  in  the  frequent  references  to  others  by 
succeeding  Judges.  The  cases  in  the  present  Volume 
have  been  examined  by  recent  eminent  authorities; 
Mr.  Fonblanque  (c)  bears  a  high  testimony  to  their 
^'  copiousness^  depths  and  correctness  ;*'  and  Mr.  Har- 
.grave((2)  thought  that  they  were  completed  for  publica- 
lion  by  Sir  Orlando  himseIC 

His  general  collectton  of  law  MSS.  appears  to  have 
heen  always  well  known.  In  p.  303.  of  Vol.  I.  of  the 
Fleas  of  the  Grown^  Sir  Matthew  Hale  cites  a  case  of  the 
lb  Car.  2.  ''  Ex  libra  Bridgman/'  and  in  p.  121  of  the 
same  book  he  speaks  of  having  '*  transcribed  a  resolu- 
tion verbatim  out  of  a  MS.  of  my  Lord  Keeper  Bridg- 
man,  then  Chief  Justice  of  the  C.  B.^  who  was  present 
at  the  conference.''  In  the  report  of  Page  v.  Hay  ward, 
in  Pigot  on  Recoveries,  p.  197.  Holt,  C.  J.  states  that 
he  had  a  case  of  Trin.  1657,  under  the  Lord  Chief 
Justice  Bridgman's  own  hand,  in  a  manmcrqit  he  had 
of  his  (e).  In  Bishop  Nicholson's  Historical  Library  two 
treatises  ^'  on  matters  of  law,  in  the  hand  of  Sir  Orlando 

(«)  Preface  to  Carter^s  Reports.  and  the  Pre&ce  to  Lord  Hale^t  Ja- 

(fi)  Pp.  8t'18,  88,  122,  15S»  181,  risdictioa  of  the  House  of  Lords, 

«S9,  384,  373,  384,  390,  410,  475,  p.  189.  a. 

ind  484.  (tf )  The  Chief  Justice  Bolt  aaemi 

(c)  Treatise  of  Equity,  Vol.  11.  also,  in  6  Mod.  If  1.,  to  cite  one  of 
p.  170.  n.  (a).  the  cases  in  the  present  voluma» 

(d)  See  Bar;.  MSS.  No.  55.  foL  8.  ••  J^m  a  rsperl  ef  M^  '•m*'' 
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Bridgman^^  are  mentioned  p.  229;  and  in  the  tame 
page  Sir  Orlando  Bridgman's  Mannscripts  are  men* 
tioned  in  a  specific  collection,  in  the  same  terms  as  Sir 
Matthew  Hale's  and  Mr.  Selden's.  Sir  Orlando  himself 
Tefers  to  his  own  collections;  as  in  page  SOO,  to  his 
Book  of  the  Lonto  House :  and  elsewhere  in  this 
Vdame  to  many  other  law  papers. 

The  Mannscripts  in  the  British  Masenm  appear  to 
be  copies  only  of  a  portion  of  a  larger  collection.  In 
the  case  of  Thomason  t>.  Mackwortb,  p.  53S.  in  this 
Volume,  there  is  a  reference  to  another  case  as  being 
tfi  Ike  arguments  of  the  Chief  Justice^  foL  590., 
whereas  the  case  referred  to  is  preserved  by  Mr,  Hat" 
grave  in  No.  55.  fol.  65.  and  No.  57.  fol.  164.*  Thus 
the  case  is  extant :  but  no  such  paging  as  folio  590. 
is  to  be  found  in  the  Museum.  The  transcriber 
has  doubtless  copied  the  argument,  without  making  a 
change  of  reference  to  his  own  book.  Amongst  further 
proofs,  other  marginal  notes  might  be  adduced:  but 
as  the  Editor  has  not  verified  the  handwriting,  by  com- 
paring it  with  any  known  autograph  of  Sir  Orlando 
Bridgman,  he  submits  as  a  conjecture  only,  that  the 
Museum  Manuscripts  are  not  originals.  Generally  they 
are  correctly  written ;  and  the  references  have  rarely 
been  found  to  be  false. 

The  notes  of  the  several  possessors  of  the  books  are 
carefully  preserved  and  distinguished  in  the  present 
Volume.  Such  as  appear  to  be  by  Sir  Orlando  himself  are 
left  in  the  margin  without  marks.  Mr.  Umfreville  (an 
eminent  collector  of  law  manuscripts)  has  bestowed 
much  care  on  these.  His  remarks  are  preserved  with 
the  initials  E.  U.  Mr.  Hargrave's  notes  are  also  spe- 
ciafly  concluded  with  the  initial  letters  of  his  name. 
Sometimes  they  may  have  been  confused  with  Urn* 
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fief  iUe'a.  The  passages  in  the  tatj  in  square  brackets 
£  ]  seem  to  have  been  added  to  the  original  teat  by  the 
Chief  Justice  himself.  > 

In  preparing  this  Yolume  for  the  press^  the  Editor 
has  attfenipted  rather  to  produce  Sir  Orlando  Bridgaian*s 
Judgments  free  from  incorrectness^  than  to  add  to 
them  his  own  illustrations.  Frequently  an  inaccuracy 
has  been  noticed^  which  may  appear  merely  verbal^  and 
to  be  attributable  to  the  transcriber  of  the  manuscript ; 
it  having  been  thought  better  to  risk  an  unnecessary  mi^ 
nuteness  in  this  respect^  than  to  leave  to  the  Reader  an 
unsatisfactory  impression^  that  the  Manuscript  itself 
might  contain  something  to  explain  an  obscurity.  It  has 
not^  however,  appeared  necessary  to  accumulate  many 
notes,  even  of  mere  explanations ;  but  where  the  law 
has  been  altered,  the  Editor  has  always  wished  to  state 
the  change.  Reference  has  frequently  been  made  to 
Digests  and  Treatises  (as  to  convenient  Indexes  at  the 
least)  rather  than  that  the  size  of  the  book  should  be  in- 
creased by  new  collections  of  cases.  It  has  not  been 
thought  necessary  to  notice  many  points  on  political 
economy,  and  other  topics,  on  which  the  opinions 
expressed  in  this  book  will  not,  probably,  be  received 
with  uniform  respect. 

The  Editor  trusts  that  he  has  not  exposed  himself  to 
just  reproof  for  making  what  is  in  some  degree  a  new 
opening  to  voluminous  collections  of  law  papers.  If  the 
quantity  is  great,  its  accuracy  will  compensate  that  ob- 
jection. The  incorrectness  of  many  of  the  early  Reports 
catitinws  to  be  a  frequent  subject  of  complaint ;  and  it 
seems  to  be  difficult  to  state  too  seriously  the  evils  thus 
inflicted  upon  society  by  the  scourge  of  a  vague  juris- 
prodence.     The  period  of  Sir  Orlando  Bridgman's 
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experience  has  also  been  considered  the  most  important 
mm  for  the  settling  of  the  law  j  and  it  seems  to  possess 
the  least  accnrtite  of  our  reporters^  of  whom  Latcb, 
Carter^  Keble,  and  Siderfin,  may  be  selected  as  ex- 
amples. I  It  would  be  improper  in  this  place  to  collect 
the  proofs  which  abound^  of  the  truth  of  these  remarks, 
wfaicfa^  the  Editor  trusts,  he  has  not  rashly  permitted 
himself  to  make.  The  incorrect  cases  are  sufficiently 
numerous  to  justify  inquiry  on  the  subject ;  by  whkh 
it  might  appear  that  better  ei^idence  of  the  law  freqMOtly 
exists  in  manuscript  than  that  which  has  already  ap«- 
peared  in  print;  and  when  the  vast  interests  are 
weighed,  which,  in  a  very  few  years,  both  in  the  old  and 
new  worlds,  must  be  determined  upon  principles.drawa 
from  En^ish  sources,  the  importance  of  knowing  the 
true  foundations  of  them  cannot  be  overrated. 

Upon  these  grounds  the  Editor  of  this  Volume  ven- 
tures to  hope  that  it  may  prove  extensively  and  perma- 
nently useful. 

The  date  of  the  cases  tnay  generally  be  ascertained. 
M  the  restoration  of  Charles  the  Second,  Sir  Orlando 
Bridgman  was  appointed  Chief  Baron  of  the  Oourt  of 
Exchequer,  and  in  the  following  October  Chief  Justice 
of  the  Common  Pleas.  He  continued  in  this  office  until 
the  30th  of  August,  1667,  when  he  received  the  great 
seal,  with  the  title  of  Lord  Keeper.  The  judgments  re^ 
ported  in  the  present  Volume  were  delivered  during  that 
period. 

This  great  lawyer  was  the  son  of  a  Bishop  of  Chestei;. 
His  school  learning  was  considerable ;  and  his  degrees 
were  regularly  taken  at  Cambridge ;  where,  being  of 
Queen's  College,  he  was  matriculated  in  July  1619, 
and  admitted  to  the  degree  of  B.  A.  in  January  163S. 
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He  became  a  member  of  the  Inner  Temple^  in  16d4, 
and  was  called  to  the  bar  in  16S2.  During  many  yean 
his  attendance  was  assiduous  in  the  Court  of  King's 
Bencb^  some  memorials  of  which  are  preserved  in  the 
Hargrove  manuscripts.  The  fortieth  number  of  that 
collection  appears  to  be  a  part  of  the  notes  of  cases  taken 
by  him ;  and  in  p.  S7  of  the  present  Volume  his  Lord- 
ship explains  the  circumstances  of  an  authority  of  the 
11  Car.  '^  being  present  at  the  argument^  and  having 
taken  the  report  of  it  much  more  largely  than  it  is  in 
the  print/' 

He  was  member  for  the  borough  of  Wigan  in  the 
long  parliament — and  adhering  to  the  King  in  the  civil 
war,  was  expelled  the  House  of  Commons  in  ]  642.  He 
was  an  active  partisan  in  his  own  county ;  and  a  mem- 
ber of  the  convention  at  Oxford  in  1643.  He  was  also 
at  that  time  Attorney  of  the  Court  of  Wards  to  Charles 
the  First. 

At  the  treaty  of  Uxbridge  in  1645,  where  Sir  Or- 
lando (/)  was  one  of  the  royal  commissioners,  he  ap- 
pears to  have  belonged  to  the  wise  and  moderate  party 
which  advbed  concessions  to  the  parliament,  whence  the 
whole  nation  must  have  derived  inestimable  advantages. 
But  Charles  too  willingly  listened  to  other  counsels ; 
and  it  scarcely  required  the  exaggerated  accounts  from 
Scotland  of  the  successes  of  the  perfidious  Montrose  to 
prevent  a  good  issue  of  these  negotiations.  'At  this 
treaty  he  is  said  by  Lord  Clarendon  to  have  been  "  one 
of  the  four  Commissioners,  very  eminent  in  the  know- 


(/)  Prerioas  to  this  treaty  the     wa8reco|;iiixedbytlieparlUiiieatM7 
King  bad  knighted  Mr.  Bri^dgmao ;     comminoiiers. 
wid»  after  some  discumoii,  his  title 
i 
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ledge  of  the  lawj  who^  when  the  parliament  required  the 
power  over  the  militia  to  be  vested  in  itself^  made  the 
demand  appear  to  be  without  any  pretence  of  law  or 
jnstice^  and  asserted  it  to  be  vested  in  the  King  by  the 
Iaw(ff)/' 

During  the  commonwealth  he  practised  as  a  con- 
veyancer, and  chamber  counsel.  Lord  Holt^  in  citing 
one  of  his  cases  of  the  year  1657^  adds, — ^'  My  Lord 
Chief  Justice  Bridgman  was  a  very  studious  gentleman; 
and  though  he  kept  to  his  chambers^  yet  he  had  an  ac- 
count brought  him  of  all  that  past  in  the  Cionrts/'  But 
these  habits  did  not  withdraw  him  from  a  continual  pre- 
paration to  support  with  enei^  the  pretension^  of  the 
exiled  family  whenever  it  was  wise  to  act  with  energy. 
He  was  a  commissioner  in  a  council  which  was  to  or- 
ganize the  preparations  for  the  return  of  Charles  IL 

After  the  Restoration  Sir  Orlando  Bridgman  received 
the  reward  of  his  fidelity  to  the  Crown,  and  of  his  emi- 
nent learning  in  his  profession ;  and  besides  being  an 
exemplary  dispenser  of  justice,  he  laboured  much,  but 
with  little  success,  and  under  some  imputation  of  timi- 
dity, in  attempting  to  protect  the  Nonconformists  and 
other  Dissenters  from  the  Church  from  the  miserable 
persecutions  to  which  they  were  then  exposed;  he  was 
also  the  active  patron  of  every  good  and  great  public 
enterprise. 

Although  devotedly  attached  to  the  Crown,  he  had 
been  found  too  little  of  the  bigot  to  approve  of  the 
principles  of  Charles  the  First ;  and  he  was  too  honest 

to  sanction  the  unconstitutional  and  profligate  measures 

« 

(f)  Lord  Ghrendoii's  History,  Vol.  IL  p.  453. 
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of  the  sons  of  that  unhappy  King.  When  Lord  Keeper, 
he  refused  to  put  the  gr6at  seal  Upon  ah  illegal  and  in- 
sidions  dispensatidn  of  the  petial  laws ;  and  resigned 
his  post  in  1678  rather  than  support,  in  the  Cotirt  of 
Chancery,  the  consequences  of  the  shutting  of  the  Ex- 
chequer against  the  creditors  of  the  Crown. 

His  Lordship  died  at  Teddington  in  ]674, 

Witboot  examining  critically  the  share  which  this  ex- 
alted Judge  iook  ia  the  very  i'lnportaint  events  of  hh 
time,  we  mayi  safely  detkre  in  the  words  of  Lord  Chan- 
cellor Notttngbam,  "  THAT  it  is  due  to  the  memory  of 
80  great  a  man,  whenever  we  speak  of  him,  to  mention 
htm  with  reverence,  and  with  veneration  for  his  learn- 
ing and  integrity/'  .     > 
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CORRECTIONS  ANI>  ADDITIONS. 


Faf0  10*  1.  31  of  the  mar|^Bl  AoHb  tor  <<  if  lease  be  oadtf  for  feart 

to  begfo  fier«ofui%,"  itiad  ^  if  lease  lie  mider  t6T  fttM 

to  h^jresetUfy.*' 

IS^note  (a)  a&  ^^^Kod*  liUr  ^l^^i^  Payne  cr.  Btfrlo^  h  At4 

by  tfio  naflke  of  |ade  v.  Barr; — and  add  VbftlM 

iSali,  34^;  aod  fYiD.  Ab.  661.pl.  81'^ 

75.  Doto  (ft)  it  beiog  probable  Cfiat  Sir  George  Clerk'rUA  upon 

weights  and  measures  will  pass  into  a  law^  the 

Editor  has  not  thought  it  necessary  to  print  the 

heads  of  it,  as  he  lu^  intended  to  do,  when  there 

appeared  to  be  an  intention  in  the  Li^slatare  to 

pnt  off  indefinitely  the  consideration  of  the  v^edL 

The  Appendix,  therefore,  contains  a  ? eiy  short  no* 

tice  of  it. 

93.  note  (/)  for  <*  special  wording  power,"  read  ^  spedai  word* 

ing  of  ike  power." 
172. 1.  9  for  <«  than,"  read  <<t]|at." 
176.  L  2  omit  ^  Henry." 
929.  note  (a)  for  ^'  HoUn,"  read  <<  Nolan." 
939. 1.  23  for  ^^tanUugj''  read  ^^t^ndUa.'* 
251. 1. 12  insert  the  letter  H.  as  a  reference  to  the  case  of  Stone 

p.  Walter  in  the  Appendix,  p.  618. 
265.  note  (w)  insert  the  letter  I,  as  a  reference  to  the  Appendix, 

p.  620. 
268.  note  (y)  after  the  word  <<  yoid,"  add— <^ being  so  fovnd  by 
commission ;  and  see  the  case  of  Tuner  f.  Mey- 
ers, 1  Haggard  414.*' 
297. 1. 3  for  ^*  tanqnam  communis  abrocater,  sea  mediator,  in- 
tromitteret"  read  <^  tanqnam  commnflem  abiocatorem 
se  intromltteret." 
301.  note  (fi)  for  <'  means  of  d^tnet^*  read  <<  means  of  oUaimm 

ingjuiiice.*' 
307*  note  (q)  other  grounds  for  the  suggestion  in  thb  note  may 
be  found  in  the  Bibliotheca  Legem  of  Messrs. 
Clarke. 
330.  after  the  maginal  note  <^iy Ewe's  journal  482— 

618,"  add  '« see  Appendix  M." 
386r  L   8  from  the  bottom  of  the  page^  for  <<  should  be  iaken^*^ 

read  «« should  <aito." 
407. 1. 18,  and  408. 1.  24  and  26,  for  "  eosin^**  read  "  covm." 
684.  Appendix  C.  for  (p.  50)  read  (p.  36.) 
689.  Appendix  D.  for  (p.  70.)  read  (p.  60.) 
632.  L  37.  Appendix,  after  «^  Comb.  212."  add  «  and  see  the 
cases  of  Barclay  o.  Russell,  3  Yesey  430,  432^ 
434;  Dudley  o.FolUott,  3T.IL684.  andOgden 
o.Folliott,3T.IL730. 
vi.  Introduction,  1.  28,  after  ^  Mr"  add— The  Chief  Justice 
Holt  seems  also,  in  6  Mod.  121.  to  cite>hwi  a  rspart  qf 
hi$  OVA,  one  of  the  cases  in  the  piesent  ? olume. 
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Court  of  Common  Pleas, 

AND  IN  OTHER  COURTS, 

From  the  jRestoraiionto  the  year  1667* 


HEMMING  V.  BRABASON. 
Int.  Tr.  1659.    Rot.  840. 

[A«a]id  B.  are  lessees  of  land  for  eightf-one  years,  if  C.  so  long  Hto, 
the  term  to  commence  In  futuro^  and  from  and  after  the  day  of  the 
death  of  C,  for  thirtj*one  years,  from  thenceforth.  A.  andB.  enter 
befofo  the  commencement  of  the  term  of  eighty-one  years,  which  is 
a  disseisin,  and  suspends  the  right  of  assigning  the  interesse  termini: 
hat  hetag  put  ont  of  possession  by  their  lessor  1)efore  the  thirty-one 
years  had  begun,  their  disseisin  is  purged,  and  that  future  interest 
ia  not  distnrb»l,  so  that  their  assignment  of  it  by  indenture  is  good.] 

J^edm  Jbvue  «r.  b.  Elizabeth  Riplingbam,  de  terris  in  East-  Harg.  MSS. 
well,  in  com.  Leic.  No.  66.  fol. 

'  66. 

Spedal  Verdict.  I.  S.  Sept.  13  Car.  demised  the  premises 
to  Stephen  and  Thomas  Underwood,  habendum  from  Mi- 
chaelmaa  next  following,  for  eighty-one  years,  if  Henry 
Portman  so  long  live ;  and  from  and  after  the  day  of  the 
death  of  Portman  for  thirty-one  years  from  thenceforth. 
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1660. 


Hemming 

V, 

Brabason. 


Harg.  MSS. 
No.  57,  fol. 
1<4.  Argu- 
ment atlarge. 


Stephen  and  Thomas  Underwood,  the  lessees,  the  same 
23  September  (the  lease  being  hot  to  begin  till  six 
days  after)  entered.  The  defendant,  Sir  Edward 
Brabason,  in  1643  entered  npon  them,  and  pat  them 
out  of  possession  :  and  being  so  out  of  possession, 
they  assigyi  all  the  e^ie  by  indentare  to  Elizabeth 
Riplingham  the  plaintiffs'  lesson  The  eighty-one 
years  expire  by  Portman's  death ;  and  Elizabeth  Rip- 
lingham demised  to  the  plaintiff,  who  enters,  and  is 
ejected  by  the  defendant. 

In  this  case  it  was  adjudged  (a)4hat  the  assignment  by 
Stephen  and  Thomas  Underwood  to  Elizabeth  Rip- 
lingham of  the  land  was  good. 

And  I  delivered  the  reasons  of  the  resolution  of  the 
dourt,  which  see  in  my  argnmetfts  at  large. 

Bridgeman,  C.  J. 

The  lands  in  question  are  of  two  sorts.    Some  of  them 
were  in  lease  to  one  Henry  Portman,  at  the  time  of  4he  lease 
made  to  Stephen  and  Thomas  Underw€K>d,  (under  which  the 
plaintiff  claims)  either  for  his  life,  or  for  years,  determinable 
by  his  death,  whether  the  one  or  the  other  doth  not  appear  by 
the  verdict,  nor  is  much  material  to  the  case.  Of  these  there  is  no 
case  before  us,  for  it  appears  upon  the  verdict  that  they  were 
leased  to  Stephen  and  Thomas  Underwood  for  thirty-one  years 
from  the  day  of  the  death  of  Henry  Portman,  and  that  the 
lessees  did  not  enter  into  these,  and  so  no  disseisin  of  them ;  and 
that  they  assigned  their  interest  to  Elizabeth  Riplingham,  the 
plaintiff's  lessor,  in  1646,  during  Portman's  life;  which  assign- 
ment is  clearly  good,  though  off  the  land.    And  when  Port- 
man  died,  she^  having  this  interesse  tetmini^  before  entry  might 
lease  it  the  plaintiff;  and  by  his  entry  he  hath  perfected  the 
lease,  and  so  the  defendant  as  to  so  much  is  an  ejector;  and 
this  hath  been  agreed  on  both  sides. 

Touching  the  rest  of  the  lands  in  question,  the  ease  is  but 


{a)  II  Nov.  Mich.  Term,  IS  Car. 
II.  S.  C.  shortly  reported  in  1  Lev. 
45.  1  Kcb.  154.  and  in  Skinner  5S8. 
see  infra,  note  h.  It  is  referred  to  in 
an  early  handwriting  in  the  MS.  re- 
port of  Thomason  v,  Mackwortb, 
No.  58.  fol.  too.  as  being  in  a  copy 
of  Sir  Orlando  Bridgman^s  Arga* 
mentSyfol.  591 ;  which  probabljvras 
the  numbering  of  the  report  from 
which  the  copy  ia  the  Harg»ve  col- 


lection was  taken.  The  case  is  cited 
in  Bacon^s  Abridgment,  tit  Leases 
(P);  3  Preston  on  Conyeyancing  73  » 
and  Chambers  on  Leases  1S9.    The 
special  wdict  is  entered  fully  on  tlie 
record*    F4irther  references  in  Mr* 
Hargrave*s  copy  of  .1  Ley.  45.  are 
9  Danvers  757.  pi.  2.  and  12.    Bid.  8. 
Carthew  160.    Cro.  Jac.  IS6,  165, 
«68,  4M,  56e.     Latch  199.1 
SMod.l9S. 
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this :  The  Earl  of  Meath  and  his  son,  the  defendant,  S3  Sep-        ^^0. 
tember,  13  Car.  lease  the  same  to  the  Underwoods,  habendum  ^^^^^"^^ 
from  Michaelmas  next  following  for  eighty-one  years,  if  Henry    ^^"""^^^ 
Portman  so  long  live ;  and  after  the  day  of  the  death  of  Port-    Brabasoh* 
man  for  the  term  of  thirty-one  years  from  thenceforth* 
'  The  two  Underwoods,  the  lessees,  the  same  23rd  of  Sep- 
tember (this  lease  being  not  to  begin  till  theS9th  of  September) 
entered. 

The  defendant,  one  of  the  lessors,  in  1643,  entered  upon 
them,  and  put  them  out  of  possession. 

They  being  thus  out  of  possession,  and  off  from  the  land, 
assign  by  indenture  all  to  Elizabeth  Riplingham,  the  lessor  of 
the  plaintiff. 

The  eighty-one  years  afterwards  expire  by  Portman's  death^ 
and  she  leasetb  to  the  plaintiff. 

The  question  is.  Whether  this  assignment  made  ^the  land 
by  Stephen  and  Thomas  Underwood  to  Elizabeth  Riplingham, 
the  lessor  of  the  plaintiff,  be  good  or  not  ? 

It  is  but  a  single  point :  but  the  resolution  of  it  requires  the 
consideration  of  several  particulars ;  as,  first,  What  the  na- 
ture of  this  term  for  thirty-one  years  is  :  Whether  it  be  a  re- 
mainder expectant  upon  the  term  for  eighty-one  years  if  Port- 
man  so  long  Ijved,  or  a  bare  future  interest  without  depending 
upon  it.  Secondly,  When  the  lessees  entered  before  the 
eighty-one  years  b^;an,  what  operation  that  entry  hcid  ;  and 
whether  tbe  disseisin  made  thereby,  if  any  be,  had  any  influ- 
ence upon  this  term  of  thirty-one  years,  be  it  either  a  remainder, 
or  a  future  interest  And  therein  also,  as  a  corollary,  it  will 
be  considerable  what  difference  there  is  where  both  these  terms 
were  limited  to  one  and  the  same  person ;  aqd  where  the.  first 
term  is  limited  to  one,  and  the  executory  term  to  another.  In 
the  third  place,  it  will  be  considerable,  when  the  defendant,  one 
of  the  lessors,  after  the  commencement  (in  point  of  time)  of 
the  term  for  eighty-one  years,  and  before  the  time  of  the  com^ 
mencement  of  tbe  executory  or  future  term  for  thirty-one  years, 
did  enter  and  continue  to  receive  the  profits,  what  operation 
that  hath,  either  to  purge  the  disseisin,  or  to  reduce  the  terms, 
either  that  for  eighty-one  years,  which  was  then  to  have  been 
in  posses^iop,  or  the  other  for  thirty-one  years,  which  was 
but  future,  .without  a  re-entry  of  the  lessees  ;  for  if  the 
disseisin  had  been  at  first   had,    tit  consequence ,  of  (b)  its 


^  ^  .■  » 


d)  The  words  **  in  conseqaence     be :  "  for  if  tiie  disseisin  had  been 
eT"  hMB  been  inteited  coi^ecturally     **  at  first,  and  had  its  operation  upon 
>y  the  V\\ot.  Ferbflsp  a  morp  cot-     •«  tiiQSB  terms,  &c." 
icoi  xtMuf  of  the  corrupt  tast  mpy 

bS 
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1660.       operation  upon  these  terms  it  will  be  requisite  they  be  actually 
y'^^>^'^^  reduced,  or  else  the  assignment  off  from  the  land  will  not  be 

HlMMINa       g^d 

Brabason.       Before  I  come  to  these  points  I  must  say  somewhat  to  the  ex- 
ceptions which  have  been  taken. 

For  the  first,  What  the  nature  of  the  term  is.   The  case  is : 

A  lease  is  made  to  A.  for  eighty-one  years  from  Michaelmas 

next,  if  B,  so  long  live ;  and  from  and  after  the  day  of  the 

deatli  of  B.  for  thirty-one  years  more.    It  is  clear  there  is  no 

contingency  in  this  estate  for  thirty-one  years  ;  for  it  is  certain 

B.  must  die,  and  the  time  is  certainly  limited  for  the  thirty- 

A  lease  for      one  years.    If  a  lease  be  made  to  me  for  one  hundred  years  to 

100  years,  to    commence  ten  years  jafter  the  death  of  B. ;  this  is  a  good  lease 

ten  years  af-    iu  interest  presently  assignable  by  me  without  question,  and  not 

ter  the  death   contingent.    And,  therefore,  the  case  of  the  Earl  of  Derby, 

i[iinten^.and  ^**®^  ®"^  ^^  Hutton,  in  Napper  and  Sander's  case,  fol.  119., 

presently  as-    comes  not  home  to  this  case.    There  the  land  was  limited  to 

I^a  wvenant  ^^®«'"^>  Earl  of  Derby j  for  life,  and  after  to  the  use  of  trus- 

to  stand  tees  for  eighty  years,  if  Henry  his  son  should  so  long  Ivoe,  and 

seised  limita-  q^^^i  jii^  decease  to  Ferdinand  his  son,  in  tail.    It  was  said  the 

covenantor      ^^^  ^^  remainder  vest  presently,  and  the  possibility  that  Henry 

forlife,andaf-  might  overlive  the  eighty  years  will  not  make  the  remainders 

of  trust^es^^r  contingent.    Whether  it  be  so,  or  no,  I  will  not  deliver  my 

eighty  years,    opinion  i  perhaps  there  may  be  a  difference  upon  such  limita- 

IWe-'aml'aftfr  ^^^^  ^^  ^^^  ^^  "®®>  ^"^  ^*  common  law ;  for  in  HoIcroft*s  case, 
his  decease  to  in  Moor's  Reports  486.,  P.  38  Eliz.,  a  fine  was  levied  by  Hoi- 
^-  ^^  ^L^^  croft  to  A.  and  B,,  who  by  the  same  fine  rendered  to  him  for 
tail.  Query  eighty  years  if  he  so  long  live,  and  after  his  decease  to  other 
if  the  possi-  uses :  all  the  subsequent  uses  were  void  (beins:  an  estate  at 
bilitythatB.  i      %  *i.     ?     l  u        ^  •  \     r  al 

might  over-     common  law)  the  freehold  not  passing  out  of  the  conusees.* 

livetheeighty  And,  perhaps,  here  is  a  difference  between  a  limitation  of  uses 
^l^^e  re-    ^P^°  ^  feoffment  and  a  covenant  to  stand  seised  to  uses  ;  and  in 
mainderscon-  my  Report  the  limitation  in  the  Earl  of  Derby^s  case  was  upon 
Fe^am  there  ^  covenant  to  stand  seised, 
may  be  a  difference  on  such  limitation  by  way  of  use  and  at  common  law. 

Perhaps  a  diflference  is  between  a  limitation  of  uses  on  a  feoffment,  and  a  cove- 
jiant  to  stand  seised  to  uses. 

But  the  ground  of  the  doubt  of  those  cases  is  because  a  con- 
tingent remainder  cannot  be  limited  or  stand  without  a  free- 
hold ;  which  reason  reacheth  not  to  our  case  of  a  term  depend- 
ent upon,  or  limited  after,  another  term.  Then  the  question  is^ 
B«mainderor  -Whether  this  term  of  thirty-one  years  be  a  remaibdlsr  expect-^ 
tereJu  ^^^       ^^^  "P^^  ^^^  eighty-one  years,  or  a  fntare  interest  [I  meaa  not 
whether  it  be  a  future  interest  in  the  first  creation ;  for  so  it  is 
without  question,  both  being  to  beg^  at  Michaelmas  foUowiDg*^ 
and  the  lease  being  made  six  days  before :  but  whether  sttejc 


m  the  Common  Pleas  and  in  other  Courts^ 

Michaelmasy  when  the  lease  for  eigbty-one  years  is  to  com-  ^   JgOQ> 
mence,  this  thirty-one  years  be  a  remainder  upon  it  or  no.  For 
if  I  make  a  lease  to  A.  for  twenty-one  years  to  begin  at  Mi- 
clttelmas,  the  remainder  to  I.  S.  for  twenty-one  years  more,    Brabason. 
there  is  a  privity  between  them ;  and  after  Michaelmas  it  is  an  Lease  to  A. 
estate  to  A.  in  possession  if  he  enter,  remainder  to  !•  S. ;  so  ^^^  tweniy- 
that  I  say  the  question  is,  whether  this  term  for  thirty-one  years  begialfttMi- 
shall  be  taken  during  the  eighty-one  years,  for  a  remainder,  or  chaelmas, 
afo.««iHterest.  ITfteJ^ 

ty-one  years 

more,  there  is  a  priTily  betwieen  them  t  and  after  Michaelmas,  it  is  an  estate  to  A.  in 

possession  if  he  enter,  remainder  to  I.  S. 

First,  consider  it  if  the  eighty-one  years  were  in  one,  and  the 
thirty  (thirty-one)  years  in  another ;  (c)]  and  this  question  will  go 
&r  in  the  case,  admitting  there  was  any  divesting  of  the  estates. 
If  I  give  lands  to  I.  S.  for  eighty-one  years  to  begin  presently  Land  given  to 
(or  at  Michaelmas,  for  it  will  be  all  one  after  the  term  incurred)  ':  ^«  tor 
with  remainder  over  to  another  for  thirty-one  years,  this  re-  y^i/w^^ 
mainder  depends  upon  the  first  term ;  so  that  if  the  first  term  remainder 
be  turned  to  a  right,  the  remainder  is  also  turned  to  a  right;  ^^J^Se 
otherwise  of  a  future  interest.    And  therefore,  if  the  lessee  years,  the  re- 
fer years  (with  remainder  over  for  years)  having  once  entered,  ^'jlfon^ 
be  ousted,  not  only  the  estate  for  years  but  the  remainder  for  term  for 
years  is  turned  to  a  right.    But  if  there  be'  lessee  for  eighty-  ^'^^'^^^ 
one  years,  and  by  another  deed  a  lease  is  made  to  another  for  ^^g^  ;f  ^^ 
tBifty-one  years- to  begin  after  the  expiration  of  the  first  lease;  second  term 
this  being  by  another  deed,  and  not  depending  on  the  first  J^^thlSr^ 
lease,  it  is  a  future  interest ;  and  the  ouster  of  the  first  lessee  after  the  term 
doth  not  disturb  nor  alter  the  future  interest,  but  he  may  grant  *^^  eighty* 
fbe  same  before  entry.    [So  a  lease  may  be  made  by  deed  be- 
tween A.  and  B.  to  B.  for  years,  remainder  to  C.  no  party. 
But  he  cannot  take  in  that  deed  a  future  interest,  if  no  party. 
Vide  Slingsby's  case  for  Barkeway ..](€> 

And  this  difference  appears  in  our  books.    <<  If  a  man  make 
lease  for  years,  remainder  for  years,  the  first  lessee  enters,  a 
release  to  him  in  remainder  for  years  is  good  to  enlarge  his  es- 
tate.*'  ^  But  if  a  lease  be  made  for  years  to  begin  at  Michael-  ^  q  ^tq 
mas,  and  the  lessor  before  the  day  release,  this  release  is  not  ss  E.  4.  * 
good  to  enlarge  the  estate.    But  if  there  be  a  rent  reserved,  in  ^^  ^^^'  ^* 
respect  of  the  privity,  it  may  extinguish  it."  (d)  So  it  a  man     ^^ 
make  a  lease  for  years  to  commence  at  a  day  to  come,  before  Saffln's  case* 


(e)The  clauses  in  square  brackets  instances  of  such  omitted  passages 

ve  in  the  side  page  of  the  mann-  being  supplied  ia  a  amilar  manner, 

script,   la   the    same   handwrittng  {i)  Co.  Ult»  40  hj 
vilh  the  teitsthcrs  are  many  other 
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the  day  tbe  lessor  is  disseised,  yet  the  lessee  may  grant  over  his 
interest.  [If  a  lease  be  made  to  A.  for  twenty-one  years,  and 
after  a  second  lease  is  made  by  another  deed  to  the  same  A,  for 
thirty«one  years,  to  begin  after  the  twenty-one,  this  is  a  future 
interest,  (though  no  other  shall  intervene)  because  not  made  at 
the  same  time  with  the  first,  nor  drawn  out  of  the  lessor's  pos- 
session, but  out  of  his  reversion.] 

And  though  the  first  term  and  the  future  interest  be  both 
granted  in  one  deed ;  yet,  if  upon  the  grant  it  is  limited  as  a 
future  interest,  it  will  make  no  difference  from  the  case  where 
b  fa-  ^^^y  are  granted  by  several  deeds.  As  if  by  indenture  a  lease 
tureintere8t,]f  be  made  to  A.  for  twenty-one  years,  and  after  the  expiration  of 
solimited,and  thirty-one  years  to  B.  (who  is  made  party  to  the  indenture,  as 
remainder.  i^  such  it  is  requisite  not  being  by  remainder);  this  to  B.  is  a 
But  the  se-     direct  future  interest,  and  doth  no  way  depend  upon  the  estate 

cond  termor    of  A. :  and  though  A.  be  ousted,  this  works  no  divesting  of  the 

roust  bea..-.T» 

party  to  tlie     estate  of  B. 

deea  where  a  future  interest  is  intended. 


lOOO. 


'Hemmino 
Bbabasok. 


And  though 
both  terms  be 
granted  in 
one  deed,  yet 
the  secona 


So  where 
botb  terms 
are  to  one 
lessee,  when 
in  effect  one 
term  is 
granted. 


The  reserva- 
tion of  several 
rents  does 
not  make  se^ 
veral  terms. 

lease  for 
twenty-one 
years  to  A., 
and  after  the 


The  like  '2  where  both  the  present  terms  and  the  future  or 
executory  terms  are  made  to  one  and  the  same  party  L. :  if  a 
lease  for  twenty-one  years  be  made  to  A.,  and  after  the  expira- 
tion of  that  term  to  him  for  thirty-one  years  by  tbe  same  deed, 
it  is  a  remainder,  or  rather  one  entire  terra  in  effect,  it  being  a 
continued  contract ;  and  the  ousting  of  the  lessee  extends  to  the 
whole.     [As  in  Potkin's  case,  14  H.  YIII.,  and  the  Bishop  of 
Bath's  case :  lease  for  a  year,  et  sic  de  anno  in  annum  quamdiu 
partibus  placuerii,  it  is  one  lease  for  two  years ;  and  so,  C.  C. 
45.  a  parson  makes  a  lease  for  three  years,  and  so  from  three 
years  to  three  years  so  long  as  be  shall  be  parson,  this  is  a  good 
lease  for  three  years,  and  after  that  for  three  years,  and  for  the 
jest  uncertain*  (e)    But  that  is  not  two  leases,  but  in  effect  one 
entire  lease;  for  where  a  lease  for  years  is  made,  it  is  in  lavr 
as  to  the  execution  as  a  several  contract  for  every  year ;  and 
the  time  executory  for  every  year  and  day;  and,  therefore,  the 
first,  or  last,  or  middle  years  may  be  granted,  and  yet  the  rest 
remain  to  the  lessee.    And  tbe  reservation  of  several  rents  will 
Dot  alter  the  case ;  for  a  man  may  have  as  many  several  red«- 
dendumsas  he  pleaseth  for  every  several  year;  and  it  is  the 
stronger,  because  here  it  is  but  one  habendum^] 

But  if  a  lease  for  twenty-one  years  be  made  to  A.,  and  after 
the  expiration  of  thirty-one  years  (that  is,  a  further  time)  theo 
to  him  for  forty  years,  I  take  it  this  is  a  future  interest  not  de- 


(e)  Douglas.  Rep.  651.  iBLHep.     in  Mr.  Horgrave^s  copy  of  1  X.ev. 
«8e, }  and  4  Burr.  1980.,  references     45. 
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pendent  on  the  first ;  fbr  ttere  is  an  interventioii  of  the  eetete 
of  the  lessor  between ;  and  (to  thispuqiose)  they  are  in  him,  as 
if  they  were  in  two  several  persons.  If  he  be  ousted  of  the  term 
which  he  hath  in  possession,  yet  this  divests  not  his  future  in* 
terest :  he  might  have  surrendered  the  one,  and  could  not  sur- 
render the  other ;  and  he  might  have  assigned  either,  and  kept 
the  other  ;  and  to  this  purpose  (though  not  in  amnibns)  as  I 
shall  after  shew,  quando  duo  jura  cancurrtitU  in  und  persondy 
aque  est  ac  in  diversis. 

To  apply  this  diflerence  to  our  case ;  it  comes  very  near  a 
nicety.  If  the  case  here  had  been  that  Ike  lease  were  made  to 
A.  for  eighty-one  years  (eilher  presently  or  from  Michaelmas 
next)  if  Portman  so  long  lived,  and  from  and  after  his  death 
for  thirty-one  years  more,  I  take  it  this  after  term  (f)  had  been 
either  a  term  in  remainder,  or  as  one  entire  continued  term  | 
for,  upon  the  very  creation  of  the  lease,  by  supposition  of  law 
eighty-one  years  would  have  been  longer  than  Portman's  life, 
who  appears  in  the  case  to  have  been  a  man  who  had  long  be- 
fore, and  then  was,  an  occupier  of  a  great  part  of  the  lands, 
and  had  acquired  to  himself  an  estate  in  it ;  and  so  must  be  a 
man  of  some  considerable  age ;  and  so  tantamount  as  if  the 
lease  had  been  made  for  eighty-one  years  if  Portman  so  long 
lived,  and,  after  the  expiration  of  that  term,  for  thirty-one 
yesre  more  ;  for  if  construction  shall  be  made,  viz.  i»  case  of 
limitation  of  a  freehold  in  the  Earl  of  Derby's  case,  a  Jbriiore 
m  oar  case.  And  the  law  looks  upon  such  a  term  as  eightj-ene 
years  as  void  (g)  for  a  mortmain,  and  to  bring  on  a  wardship, 
or  respect  of  homage,  d  Jartiore  to  outlast  the  life  of  Port- 
man  (A).  The  consequence  whereof  would  be  that  the  divesting 


1660. 


Hemming 

V. 

Brabasoit. 

expiration  of 
thirtj-oD0 
years  then  to 
A.  for  forty 
years,  the  mt- 
ter  term  is  a 
future  inter- 
est. 


(/)  Blank  in  MS. 

(g)  Ibtd. 

(ft)  In  the  elahorate  argoment  at 
tte  har  in  Jerman  v.  Orchard,  Skin- 
Bcr  537.«  this  subject  and  case  are 
thus  noticed :  **  In  many  rases  the 
kw  makes  a  difference  between  long 
and  short  terms }  of  which  I  might 
gite  many  instances,  were  I  not 
afnid  I  had  already  spent  too  much 
of  yonr  Lordship's  limei  as  Br. 
Mortmun,  pi.  sg.,  a  lease  for  foor 
bnndred  yean  to  a  religious  house 
k  mortmaia,  for  nioely-aiae  years  is 
not.  So  in  Groker  and  Kelsey's  case, 
Cs^  Jac  SS8,  ess,  if  a  feme  Jointress 
upon  the  11  H.  7*  lease  for  twenty 
oaa  yean,  it  is  good:  if  for  live 


hundred  years,  it  is  an  alienation 
within  that  sUtute.  And  the  like  dif- 
ference was  taken  in  the  Common 
Pleas,  Mich.  IS  Car.  II.  in  the  case 
of  Hemmibgand  Brabason,  where  the 
case  was,  the  Earl  of  Meath  let  the 
lands  in  question  to  Underwood,  ha- 
bendum from  Michaelmas  next  fol- 
lowing for  eighty-one  years,  if  A. 
should  so  long  life  i  and  from  and 
after  the  day  of  the  death  of  A.  to 
the  same  lessee  for  thirty-one  years. 
The  lessee  entered  before  Michael- 
mas} and  continued  in  possession,  till 
after  the  lessor  entered  upon  him;  and 
he  being  out  of  ponession  by  deed 
sealed  off  the  lands,  assigned  his  in- 
terest to  the  plaintiff  upon  whom  iho 


Button  119. 
Ante  4. 
The  law  con- 
sidenthat  a 
term  eighty- 
one  years 
land  is  void 
for  a  mortr 
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yl^^^lj  o'  turning  to  a  right  of  the  term  for  eighty-one  years  would 
^^^a^  ^*^®  influence  upon  the  remaining  estate  to  divest  and  turn  k 
f,,  to  a  right.    But  in  our  case  the  thirty-one  years  is  not  limited 

Brabason.  to  begin  Jirom  the  death  of  Poriman  ;  but  ^om  and  after  the 
Distinction  in  j^y  ^  |^^  j^^j  of  Portman.md  so  excludes  the  dayofhia 
construction      ,^.      ^^      -     ^r  •  ^^      ^^^    ^  •  « 

between  the     death.  5  Co.  1,  Clayton's  case.   8  Cr.  647,  Savage  and  Par- 

^^f  fh^"^^"  '®'**  ^^^'    ^^^  whether  that  make  any  difference  in  thecaaey 
and  *>  from      ^^^  makes  it  a  future  interest,  is  next  to  be  considered.  And  aa 
and  after  the    to  this  the  point  wilf  be :  a  lease  is  made  to  A.  for  eighty-one 
death.**  ^  ^      7®^"  ^^  Portman  so  long  live,  whether  the  day  wherein  Portman 
died,  he  dying  within  the  years,  shall  be  taken  to  belong  to  the 
lessor  or  to  the  lessee ;  for  if  it  belong  in  construction  of  law 
to  the  lessee,  then  the  term  for  thirty-one  years  beginning  im- 
mediately from  and  after  that  day,  there  is  no  intervention  of 
an  estate  in  the  lessor ;  and  by  consequence  no  future  interest 
but  a  remainder  of  a  term,  or  rather  a  continuation  of  one  en* 
jSteth  frac^     tire  number  of  years  as  I  said  before.    It  is  clear  the  law  re- 
tions  of  days  jecteth  all  fractions  of  days  for  the  incertainty  ;  and  commonly 
ccrtli'nt"^"      allows  him  that  hath  part  of  the  day  in  law  to  have  the  whole 
The  whole       day,  unless  where  it  by  fraction  or  relation  may  be  a  jHre- 
day  common-  judice  to  a  third  person.    And  therefore  if,  the  first  of  May,  a 
t^at  hath^ih™  ^^^^  ^  made  for  a  year,  hdbendut..  from  the  date  or  making, 
fraction,  un-    this  takes  in  the  day  of  the  date  or  making,  contrary  to  the 
i^rson  will      ^pini^D  of  Clayton's  case,  which  makes  from  the  date  and  firom 
be  thereby       the  day  of  the  date  to  be  both  one,  and  to  exclude  the  day  of 
r^r?^T*Lw  ^®  ^*^®  ^^  making.    And,  therefore,  the  lessee  shall  have  all 
Mup.   2  Cr.      that  day ;  and  his  lease  shall  end  the  last  of  April  according  te 
Md  R?de?™  ^^^  resolution  in  Clayton's  case.  So  the  year  and  day,  withia 
case.    C.  PL    which  if  a  man  that  is  struck  dies,  it  shall  be  murder :  though 
Cor.  53.  the  stroke  be  the  first  of  May,  in  the  afternoon,  that  whole  day 

shall  Ite  counted  part,  and  the  year  shall  end  the  last  of  April. 
1  Co.  94.  Iq  Shelly's  case,  he  died  the  9th  of  October,  the  first  day  of 
the  term  between  five  and  six  in  the  morning,  and  after  the  re- 
covery was  suffered  :  because  he  lived  part  of  the  day,  though 
he  died  before  the  legal  time  of  the  term,  that  did  attract  the 
1  Co.  127.  lYhole  day  to  him.  [Clun's  case.  Rent  upon  lease  is  reserved 
payable  at  Easter,  the  lessoif  dies  upon  that  day,  the  rent  is 

defendant  entered,  and  the  plaintiff  Bridgeman  that  if  the  lease  was  for 

brought  his  action ;  there  was  a  spe*  thirty  years,  or  some  short  time,  H 

cial  verdict  found  and  adjudged  for  A. lived  so  long,  it  were  merely  con- 

the  plaintiff.    In  this  case  it  was  ob-  tingent,  because  probably  A.  might 

jected  that  the  term  for  thirty-one  otttiire  the  term*     But  being  for 

years  was  a  contingent  interest  upon  eighty«ooe  years  if  A.  lived  so  loag^ 

the  dying  of  A.  within  the  eighty-one  that  made  a  difference  \  and  to  this 

years,  for  he  may  outlive  it  \  but  it  all  the  judges  agreed**! 
was  holden  by  my  Lord  Chief  Justice 
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paid  onto  him  before  his  death ;  it  shall  bind  the  heir,  though       10OO. 
sot  the  king.    Bat  if  he  die  before  payment,  his  ezeciitors  shall  ^"^^V^bi/ 
not  have  it,  bat  the  heir,  apon  a  special  reason,  because  the    Bonfuio 
paTmrat  was  Yoluntary,  and,  in  strictness  of  law,  not  due  till    BaABAsov. 
the  end  of  the  day ;  ^and  the  last  hour  was  the  time  of  tender  to  44  s.  s.  s. 
save  damages,  and  demand  to  enter  for  the  condition  broken ;  Volontiry 
and  so  not  within  the  reason  of  fraction  of  days.]    All  which  I»J>u«n^ 
enforce  this  condusion,  that  he  who  hath  by  law  part  of  the  fyi^^J^f 
day,  shall  in  compntation  have  the  rest  of  the  day ;  and,  there-  the  day,  shall 
foie^  the  lessees  here  of  necessity,  having  the  first  part  of  that  |?,^*'S5"*X^, 
day  wherein  P<Mrtman  died  as  part  of  the  ^  dghty-one  years  if  rest  of  the 
he  so  long  lived,"  shall  have  the  residue  also,  because  the  law  ^7* 
loves  not  partition.    And  tlien  tliere  being  no  intervention  of 
any  estate  in  the  lessor  between  the  eighty-one  years,  and 
thirty-one  years,  by  possibility,  in  law  they  shall  be  taken  as 
one  estate.    In  Berwick's  case,  5  Co.  94.,  the  Queen  made  a 
lease  to  him,  S8  Jtf&'i,  for  three  lives,  habendum  d  dSeconJee- 
Hams  UUrarum  paien&um  /  this  excluding  the  day,  it  was  re- 
solved the  letters  patent  were  void;  for  if  a  frank-tenement 
diould  pass,  it  must  pass  at  a  day  to  come ;   and  so  the  Queen 
have  in  the  mean  time  a  particular  interest  without  donor  or 
lessor;  and  this  commencing  of  the  lease  the  next  day  after  the 
taste  is  all  one  in  lawas  if  it  were  to  commence  twenty  days  after. 

But  it  hath  been  said  against  that  resolution,  that  letters  ijesolution 
patent,  habendum  d  die  daiusj  or  confectionis,  were  good  enough;  in  Barwick^s 
for  the  patent  might  be  sealed,  and  so  shall  be  understood,  the  ^tfoSd.^* 
last  instant  of  the  day ;  and  so  RoUs,  Chief  Justice,  in  WaUs  ^^'^ 
and  Dicks,  24:  Car.,  said  it  had  been  so  adjudged.  However,  aU 
of  them  do  agree,  that  where  there  is  no  intervening  estate  be- 
tween the  precedent  estate,  and  that  which  is  limited  d  die 
daiusj  the  one  may  support  the  other.    And,  consequently,  Two  terms 
here,  both  terms  being  granted  by  one  and  the  same  deed,  and  ^ing  granted 
no  intervenient  estate  between  them,  I  conceive  it  is  in  law  aLd  ^aSTSo 
one  entire  estate,  or  at  least  an  immediate  remainder  (which  inten^enicnt* 
will  have  the  same  eflect  in  law)  that  is  to  be  turned  to  a  right  ^*®  ^ 
if  the  first  term  for  eighty-one  years  be  turned  to  a  right,  and  it  Sb  laT' 
to  be  reduced  again  when  the  other  is  reduced;  and  not  before.  ^^  ^^^ » 

The  next  consideration  is,  when  this  lease  for  eighty-one  Seiatt^^lf* 
years  (whereupon  this  thirty-one  years  is  to  follow)  is  to  com-  ^^  immediate 
mence  at  Michaelmas,  and  before  Michaelmas  the  lessees,  ^^^^^^ 
Stephen  and  Thomas  Underwood,  enter;  what  influence  this  Tr.  as.  K1. 
hath  upon  both  these  terms.    It  cannot  be  denied  but  that  the  J;  J;„  ^^ 
Underwoods  by  their  entry  are  disseisors.     So  adjudged  in  C.  8.^"l.  ns. 
Clifford's  case^  Dyer  89,  and  divers  other  cases,  where  in  "«!*«•«««• 
ejectment  leases  made  to  begin  at  a  day  to  come,  and  the  time 
pf  the  entry  appears  to  be  before  the  day^  it  shall  bo  aaoghti 
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160a       thmigh  it  appear  the  geetment  to  be  after  the  lease  bIiooU 

^^'^^"^^'^^  Gommence;   for  he  still  shall  be  accounted  a  disseisor.    And 

HxMHiaa     gp^Q  11,^1  ground,  and  by  the  same  aathoritj,  it  js  also  to  be 

Bbabasoii.   ^^  ^^^^  tboD|;b  the  term,  or  futore  interest,  shoold  commence 

by  course  of  time  during  the  disseisin,  yet  tiie  estate  is  not  di* 

vested  where  the  diseeisin  is  by  a  stranger;    [yet  it  may  be 

doubtful  whether  here  it  is  a  disseisin  ;  for  it  is  not  found  Aat 

they  expdled  the  lessors;  and  9  Cn  684.   Brookbank  tersm$ 

Taylor,  a  lease  was  SOmo.  Apr.  for  a  year,  habmdum  i  prm* 

dido  SOmo.  Apr.;  and  in  assumpsit  for  rent,  he  allegttb  in 

JuciOy  that  virtute  dimisnonis  he  entered  the  aforesaid  80  Apr. ; 

and  it  was  held  no  disseisin,  because  no  expulsion  alleged ; 

and  the  debt  is  due  by  the  contract.    Whereas  if  a  disseisin^ 

no  rent  was  due ;  in>*»  ^.  (t )  acco.  $it  det.  iolt."] 

In  mftny  In  many  cases  a  tortiom  fee,  where  there  shall  be  an  acces- 

tious  fee,        *><>"  of  ^  lawful  freehold,  shall  be  resolved  and  melted  into  it ; 

where  there     and  in  such  cases  the  law  respects  a  lesser  estate  of  freehold  by 

^oToValaw-  'W^^  ^<*D  A  greater  by  tort.    But  that  holds  net  in  a  lease  for 

ful  freehold,    years :  a  rightful  term  may  be  drowned  in  a  tortious  fee ;   but 

MTvidtnd       ^  tortious  fee  cannot  be  turned  into  a  term  for  years,  tboogh 

melted  into  it  rightful* 

A  rightful  Then  when  in  oor  case  the  terms  for  eigbtj-oae  years,  and 

db!owM?^in  a   **rty-one  years,  were  both  future  at  the  time  of  the  disseisin, 
tortioBs  fee  I    it  is  the  next  step  to  consider  when  the  eighty*one  years  was  to 
tet^o^'bf  ^°  ^°  possession,  and  could  not  in  respect  of  the  disseisin,  in 
turned  into  a   what  condition  it  then  stood ;  whether  it  was  turned  to  a  right^ 
^™  ^?h      u  ^  1^  y  ADd  I  hold  it  is  not  turned  to  a  right.    I  put  the  qnea- 
nghtfttl.    ^    tion  upon  the  erghty-one  years ;  for  be  the  other  term  a  re- 
mainder, or  future  interest,  I  am  sure  if  the  eighty-one  years 
be  not  turned  to  a  right  after  Michaelmas,  the  thirty-one  years 
which  is  to  follow  it  is  not  turned  to  a  right/ 

To  clear  tUs  point  I  will  consider  it^  first,  as  if  the  entry 
had  been  by  a  stranger :  and  then,  Sndly,  see  what  the  difier- 
ence  is,  where  the  entry  is  by  the  lessee  himselfi  who  ought  to 
If  a  lease  be    have  had  the  possession,    if  a  lease  be  mode  to  A.  to  begin  at 
™1a  M^^     Michaelmas,  and  before  the  day  a  stranger  enter,  the  lessor  is 
chaelma8,and  disseised ;  yet  the  future  interest  of  A.  is  neither  divested,  nor 
before  the       turned  to  a  right ;  and  he  may  grant  it  over.    So  is  Safiyn's 
e^ter,1h^°^^  case.     And  I  think,  though  the  disseisin  continue  till  aftor 
lessor  is  dis- 
seised ;  vet  the  future  interest  of  the  lessee  is  neither  divested  nor  turned  to  a  right 
And  if  the  disseisin  continue  till  after  Michaelmas,  that  interest  may  be  granted  over. 
If  lease  be  made  for  years  to  begin  personally,  or  al  a  day  to  come,  and  the  lessor 
continue  in  possession  beyond  the  time  of  commenceoient  of  the  lease }  yet  the  lessee 
may  grant  the  same  over. 

(0  In  the  manuscript  instead  ef  breviatioii  for  *' quodA**  the  readmit 
'  Vr  which  the  Editor  has,  after  is  "  T'*  iihich  appeared  to  be  amisr 
some  hesitation^  insorted  as  the  ab*     take  in  the  copy* 
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Michaelmas,  jet  after  Michaelmas  that  interest  which  was        1000. 
fatare,  and  now  should  commence,  remains  in  statu  quo  ;  is    ^^^^^^^"^ 
not  turned  to  a  right,  but  may  be  granted  over ;  for  if  the  dis-    Hemmiko 
seisin  at  first  do  not  divest  it,  the  continuance  of  that  possession    Qi^s^oir. 
will  make  no  alteration ;  no  more  than  if  a  man  make  lease  for 
years  to  begin  presently,  or  at  a  day  to  come,  and  the  lessor 
after  continue  in  possession ;  yet  the  lessee  may  grant  the  same 
over ;   for  the  continuance  of  possession,  where  there  was  bo 
precedent  wrong  to  his  estate,  will  not  alter  it. 

If  a  lease  be  made  to  begin  at  Michaelmas,  and  before  the 
day  the  lessor  is  disseised ;  and  the  lessor  levies  a  fine ;  and 
then  Michaelmas  comes";  and  five  years  after  pass ;  it  may  be 
collected  out  of  Sander^s  case  as  it  is  put  in  SafTyn^s  case,  and 
the  diflerence  there  taken  between  it  and  Saffyn*8  case,  that 
this  fine  bars  not  the  lessee,  who  had  the  future  interest ;  for  it 
at  first  did  not  touch  upon  it.  The  truth  of  Sander's  case  was  ^  Cr.  60, 61. 
otherwise ;  for  it  was  this :  he  who  had  a  future  interest  died ; 
the  first  term  expired ;  the  lessor  enters,  and  levies  a  fine  with 
proclamation  before  administration  committed :  the  five  years 
passed  before  administration  granted ;  the  administrator  was 
not  bonnd.  But  in  the  printed  case  of  Saffyn,  as  it  is  in  my 
Lord  Coke,  it  seems  to  be  the  opinion  in  Sander's  case  that  the 
fine  levied  during  the  disseisin,  and  before  the  future  interest 
commenced  in  time,  binds  not,  though  future  elaims  be  not  in 
fi?e  years  after. 

But  in  the  report  of  Safl^n's  case,  2  Cr.  61.,  the  opinion  is, 
that  if  the  fine  be  levied  before  the  fMure  interest  commence, 
yet  after  it  was  to  commence  he  was  tied  to  five  years,  or  else 
shall  be  barred  by  that  fine  levied  before  his  interest  com- 
menced ;  and  accordingly  was  the  opinion  of  C.  B.  in  evidence 
in  7  Car.  C.  B.  between  Luckton  and  Cowper  (J),  Dura  lex 
tUvidetur^  and  contrary  to  the  reason  of  the  printed  case,  that  a 
fine  shall  not  bar  an  estate  not  then  turned  to  a  right. 

And  agreeable  is  the  second  resolution  in  Podger's  case, 
9  Co.  106.  no  fine  shall  bar  any  estate  in  possession,  reversion, 
or  remainder  not  divested,  nor  put  to  a  right.  And  in  Croker 
and  Trevithin*s  case  (A:),  (now  in  print  3  Cr.  S5),  in  my  re- 
port of  it,  one  point  was  :  a  gift  was  made  in  tail,  upon  con- 
dition the  donee  should  not  discontinue.  He  levied  a  fine,  and 
five  years  passed;  yet  the  Court  adjudged  that  the  donor 
might  enter^  for  the  title  accrued  by  the  fine;  and,  in  judgment 
of  law,  the  fine,  which  is  the  alienation,  preceded ;  and  so  not 

^  (j)  See  Focus  v.  SsTisbarj,  Bair-  89S.  and  lee  Co.  Litt.  894  a.  and 

^M4oa.  Botlir*saotfrt0C^Ut.MSrh.aBd 

(Jt)  Cmise  on  Finss,  1*444,  ed.  the  Touchstone  ISO. 
1T8«.  Cru.  ClU.  n.  S.  C.  I  Icon 
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Jf9Uhoe. 


^0^*  wHhin  4  Hen.  VII.  c.  24.  But  if  the  condition  had  hem 
broken  before  the  fine  levied,  it  is  otherwifle*  [Bat  query,  of 
this  reason ;  another  may  be  given,  non  admiUiiur  gus  rei  ex- 
ceptioy  cujus  petitur  dissobitio.']  But  what  the  hw  is  in  that  case 
is  not  the  present  question.  I  only  urge  the  reason  of  it  to 
what  I  said  before,  tiiat  a  disseisin  before  the  future  or  execu- 
tory estate  commenced,  continuing  after  the  commencement  of 
it,  alters  not  the  estate ;  in  those  other  cases  there  was  both 
a  disseisin  and  a  fine,  not  a  disseisin  only. 

The  principal  case  of  Saffyn  is :  a  lease  was  made  for  years  ^ 
then  the  lessor  makes  a  second  lease  for  years,  to  begin  after 
the  first;  the  first  lessee  expires;  the  second  lessee  enters  not  ^ 
but  the  reversioner  (who  had  now  no  just  right  to  enter)  en- 
ters, makes  a  feofiment,  and  levies  a  fine ;  and  five  years  pass; 
and  adjudged  it  bars.  For  there  a  rule  is  given,  where  the 
lessor,  or  grantee  of  the  future  interest,  may  enter  presently 
and  t&ke  the  profits ;  and  so  his  interest  is  accompanied  with  a 
present  entry  and  ability  to  take  the  profits ;  {which  he  may 
transfer  to  another;)  it  may  be  divested  out  of  him,  and  put 
to  a  mere  right  not  grantable. 

In  that  case,  first,  the  lessor  entered  when  he  had  no  right  to 
the  possession ;  and  so  differs  from  the  case  when  he  makes  a 
lease  to  begin  presently,  yet  till  entry  the  lessor,  being  in  pos- 
session before  and  having  no  reversion,  lawfully  continues  it ; 
secondly,  the  lessor  made  a  feoffment,  and  the  feoffee  is  in  oF 
another  estate.  As  a  feoffee  upon  condition  makes  a  feoffment 
absolute,  a  confirmation  of  his  estate  makes  it  firee  from  the 
condition,  though  it  should  not  the  first  lessees  by  such  a  con- 
firmation ;  and  the  lessee  shall  vouch  as  of  land  discharged  of 
such  an  interest.  But  a  bare  disseisin,  before  the  future  in- 
terest commences,  makes  none  of  these  alteratiAis.  (/) 

But  I  conceive  it  is  warranted  by  the  reason  of  Saffyn^s  case^ 
that  if  a  man  make  a  lease  to  commence  at  a  day  to  come,  and 
is  disseised ;  and  the  disseisor  levy  a  fine  after  the  time,  the 
disseised;  fine  future  interest  shall  come  into  a  possession,  that  this  fine  and 
a^r  that        nonclaim  within  five  years  shall  bar  him. 

day,  before 

the  future  interest  has  come  into  possession  and  aon-daim  within  &fe  jears^  shaU 

bar  thelessee. 


1  Co.  147. 
Anne  Ma- 
yow's 


Lease  to 
commence  at 
a  future  day, 
and  lessor  is 


In  such  ease 
fine  by  rever- 
sioner after 
that  da.^  with 
non-claun 
shall  bar  the 
lessee. 


So  if  the  reversioner  had,  in  such  case,  levied  a  fine  (which 
is  a  feoffment  of  record)  after  the  time  that  the  future  interest 
commenced,  though  there  had  been  no  feoffment,  as  was  in 
Safiyn's  case,  yet  the  fine  itself  was  a  feoffment  of  record,^ 
and  shall  turn  the  future  interest  to  a  right;  and,  therefore^ 


Se«  ifae^lBiottchatQnc  24.,  the  notes  of  the  late  edition. 
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with  non-daiiD  within  five  years  shall  bar.  (m)    And  so  if  a        i660. 
man  make  a  lease  for  years  to  begin  presently ;  and  the  lessee  Vi^^V^^ 
enters  not,  but  the  lessor  continues  the  possession,  and  levies    Hemming 
a  fine  to  a  stranger ;  the  same  turns  it  to  a  right,  and  ndn-    gj^^^^^g^jj^ 
daim  by  five  years  makes  it  a  bar,  according  to  the  rule  of  j^^^^^^ 
Safiyn^s  cited  above.  years  to  beeia 

presently,  aad  lessor  continues  ia  poasession,  fine  by  lessor  with  non-cuum  shall  Bar 

the  lessee. 

But  a  bare  disseisin,  before  the  future  interest  commenced,  A  bare  d^ 
without  some  alteration  after,  turns  not  the  same  to  a  right ;  for  J^TiIre  in  " 
by  the  same  reason,  that  it  did  not  at  first  divest  that  future  in-  terest  com- 
terest,  but  that  it  is  grantable  over,  by  the  same  reason  the  con-  "(TSSlSS? 
tinuanoe  of  that  disseisin,  without  something  after  done  to  to  a  right 
have  a  new  influence  upon  the  estate,  shall  not  touch  or  work  Ji^Jrathm  a^ 
upon  that  future  interest  when  it  is  in  point  of  time  to  com-  ter. 
mence  in  possession ;  and  no  such  new  act  appears  in  our  case. 
Then  if  the  disseisin  (before  the  day  that  the  future  interest 
should  commence)  committed  by  a  stranger,  nor  the  con- 
tinuance of  that  disseisin  after  the  day,  shall  not  turn  it  to  a 
right,  nor  divest  it ;  but  that  he  may  grant  it  over ;  our  next 
inquiry  must  be,  when  this  disseisin  is  committed  by  the  party 
himself  that  is  to  have  the  future  interest,  and  this  disseisin 
continues  till  after  the  ftiture  interest  should  commence  in 
point  of  time,  as  it  happens  in  our  case,  how  far  that  will  alter 
the  case.    And  I  conceive  this  disseisin  by  him  that  hath  the  Biss^isin  by 
ihture  interest  doth  hinder  him,  so  long  as  that  disseisin  con-  ^  fatar^tom 
tinues,  both  before  and  after  the  future  interest  should  com-  of  years  in 
mence  in  point  of  time,  to  grant  over  his  term ;  and  therein  it  ^^^toT" 
difiers  from  the  case  of  a  disseisin  by  a  stranger ;  and  the  reason  grant  over  his 
ifl^  they  are  asjfsiata — ^he  cannot  have  a  fee  and  a  term  together  ^'"^ 
— ^be  cannot  qualify  his  own  wrong,  and  have  a  particular  es- 
tate or  interest  by  will,  and  a  fee  by  wrong ;  and  keep  the 
wrongful  and  divest  himself  of  the  rightful  estate  by  grant  or 
assignment. 

But  yet  I  conceive  this  disseisin,  committed  by  him  that  had 
the  future  interest  before  the  future  interest  commenced,  doth 
not,  either  before  or  after  the  commencement  thereof,  turn  it 
to  a  right.    I  do  not  deny  that  he  may  do  an  act  to  destroy  or  8  Co.  s.  Mar- 
extinguish  his  own  estate :  but  he  cannot  do  an  act  to  himself  ^J^,^ 
to  turn  it  to  a  right ;  for  it  is  against  the  nature  of  a  righH 
A  njght  remediless  ia  in  law  no  right;  and  no  remitter  lies  Arightreme- 
■pooit    If  Ihavearight,  Ihavearemedyforthatright  by  JJJ^ 

eatry,  or  action  f  I  can  bring  no  action  against  myself  ia  this  and  no  reuut- 
-  ter  lies  upon 

(«)P.40.  CB.  iMhamaadMor-     solution  warrants  this  last  thSog. 
n^  CBii,  Cro.  110.    Thsfifthre*     Qri|^  BOt>s  iv  ft^  < 
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HEMMXNa 

Bbabasox. 

If  disseisor 
would  waive 


1660.       <il^*o*    If  I  iDQ^  bfivo  A  right  against  myself  I  most  bring 
my  action  against  myself. 

Seoondlj;  nor  can  I  enter  upon  myself :  I  cannot  qualify 
my  wrong.  And  if  after  a  disseisin  I  would  waive  my  posses- 
sion, the  disseisee  may  refuse  it,  because  he  may  recover  his 
costs  and  damages  in  an  assize.  And  in  (n)  Sander's  case, 
bispossession,  when  the  person  who  hath  an  interest  in  the  land  enters  upon 
may  ^i^tl,  ^^  when  he  hath  no  right  of  entry,  the  law  construes  it  a  spspen- 
because  he .  siott  of  his  interest,  not  turning  it  to  a  right ;  and  if  he  make 
hisca^^aod  *  feoffment,  or  other  act  whereby  his  interest  so  suspended 
damages.  can  be  recontinued,  he  destroys  and  extinguishes  such  interest ; 
Where  one      but  it  is  in  none  of  the  cases  turned  to  a  right.    And,  there* 

terestfiTSicr'  '^^^^  '*  '^  ^^^^^  ^^^^  ^^^^  ^°^^  ^  ^®"^  ®"*  of  law,  or  a  seignory, 
land*  but  oo'  if  he  disseise  the  terre-tenant,  his  seignory  or  rent  is  suspended  ; 
right  of  eu-  be  cannot  grant  this  rent,  or  seignory,  because  he  is  (though 
t^l  the  la^'  wrongfully)  seised  of  the  land  itself;  and  his  rent,  or  seignory, 
construes  this  is  suspended  during  the  time,  but  not  turned  to  a  right ;  for 
ofhmi^mL  ^P'^  ^^cto  that  the  disseisin  is  taken  away,  he  is  restored  to  his 
Com.  429.  seignory,  or  rent,  or  common.  Nay  more,  the  rent  in  such 
Bracebridge's  case  which  should  incur  during  the  disseisin  is  recoverable  in 
Ceo  que  e  damages.  The  like  law  is  of  a  common  in  gross  for  beasts 
suspeodue  ne  certain,  or  profit.  So  here,  this  future  interest  remains  a  sns- 
teinm!  ^  pended  interest  during  the  disseisin  committed  by  him  who  had 
6  Co. 31.         that  interest;   but  that  disseisin  being  purged,  it  is  restored  to 

^i^f^K^*  him  again  in  the  same  state  it  was  at  the  time  of  the  disseisio 
ana  uie  dooks  ■ 

there  cited,      committed. 

^  If  he  thajt  hath  rent  out  of  land  or  a  seignorj  disseise  the  terre-tenant,  his 
seignory  or  rent  is  suspended,  but  not  turned  to  a  right.  As  soon  as  the  disseisin  is 
taken  away,  he  is  restored  to  the  rent,  &c. 

The  rent  in  such  case  to  incur  during  the  disseisin  is  recoverable  in  damages. 

Where  ales-  It  hath  been  insisted  on  at  the  bar  that  the  fee  simple, 
tocommeno)'  though  tortious  (o),  hath  drowned  this  term  $  and  some  case 
atafuture  put  to  prove  it.  But  I  think  it  is  very  clear  that  the  disseisia 
Se  1^'^**^  alone,  by  him  that  had  the  future  interest,  doth  not  extinguish 
the  term  shall  the  term  no  more  than  in  the  cases  of  a  seignory,  rent,  or  com* 
notbemerral:  pjon,  which  I  before  put.  It  is  true  if  such  disseisor  will  make 
a  disseisor  le-  ^  feoffment,  or  levy  a  fine^  the  fee  carries  with  it,  by  way  of  ex- 
vy  a  fine,  tinguisbjnent,  the  lesser  (p)  estate,  to  which  he  had  but  a  right. 
offmeutVf  ^  '"  *^  stronger  case,  the  principal  case  of  the  Lord  Sheffield ; 
the  premisfS9f  he  that  hath  a  bare  right  to  an  eo.tail,  and  a  defeasible  (q)  pos- 
Bobart  334.    session,  by  treason  forfeits  both. 


(s)  This  point  not  in  8  Loon.  167.| 
in  5  Eep.  ISA,  A.,  in  Cartar  as.,  in 
Cro.  Jacy  ei.,  in  Goldbs.  171,  a.,  aor 
inBajOL  .149.  Tbeiloi:triiie  if  pro- 
hal^ljr  Cltid  ft9m  a  nwapscriyt  m- 
pori, 
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(0)3lMriLinMa. 

(p)^lasBOBBf'&iM&     . 

(g)  la  ttie  maiMMMvip^ ''  ^m^m- 
bk;"  Jittl  a»  Iho  atgUfflfiRt  «f  lli» 
Ammij'Qf^^  ip  Bob»rtd34, 
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BracebrkJge's  ciae  was  :'^Ilia  leased  to  Griffith  a  manor  for       l^GO. 
years,  to  eommeoce  at  JMicbaelmas  next.    Griffith  assigns  this  ^""^T^^^^^ 
tenp  to  Joyce,  the  wife  of  Bracehridge.    The  hasband  makes     B^^^^i^^i^ 
a  feoffineot  before  Bf  icbaeknas,  his  wife  sorviFing  after  Mi-    BaABAsotf^ 
ehaelisasy  this  future  term  is  extinct.  Com.  4ts. 

Bat  iu  our  ca9e  there  is  no  act  found  done  by  the  two 
Underwoods^  the  lessees,  but  barely  the  disseisin ;  which,  as 
I  said  before,  extii^uisbafth  not  the  estate,  but  suspends  it 
fiem  rising  during  the  time.  And  the  case  put  by  my  brother 
Archer  is  upon  another  ground.  ^^  Lessee  for  years  is  ousted, 
and  the  revereioper  disseised;  the  lessee  releaseth  to  the  dis* 
seisor;  the  term  is  extiact,  though  the  disseisee  re-enter."  Here  C.  C-  «7».  b. 
the  ttrvia,  as  to  the  lessee,  was  lawfully,  and  by  a  lawful  act, 
transierred,  which  was  not  in  our  case ;  and  it  was  extinct  only 
because  of  the  incompatibility  of  it  to  stand  with  his  greater 
estate;  and  (he  case  put  by  him  out  of  Partridge's  case  (r)  by 
Montagu  is  speaking  of  comtruciion*  (s)  If  one  hath  a  right 
or  title  to  lands,  and  after  he  comes  to  the  possession  of  these 
lands  bis  r^t  or  title  is  extinct  or  suspended  in  the  land;  be- 
cause for  the  time  that  he  hath  the  land,  it  is  not  in  esse^  and 
tiierefere  for  that  time  it  cannot  be  termed  a  right  or  title ;  I 
agree  it  to  be  law;  his  right  is  extinguished,  not  (0  suspended. 
Bat  here  it  is  but  suspended  only. 

So  that  as  to  this  point  I  conclude,  that  by  the  disseisin 
committed  by  the  lessees,  the  Underwoods,  before  their  future 
interest  comqieooed,  not  the  lease  for  eigfaly-one  years,  much 
less  the  lease  for  thirty-one  years,  was  turned  to  a  right.  And 
yet  I  conceive,  for  the  reasons  before,  neither  the  one  nor  the 
ether  mas  grantaUe  over. 

The  next  thing  therefore  eonaiderable  is,  where  the  defend- 
ant, Sir  Edward  Brabason,  one  of  the  lessors  after  the  com** 
raeneement  in  point  d  time  of  the  eighty-one  years,  and  before 
the  commencement  of  the  executory  or  future  term  (call  it  so 
if  you  please)  of  thicty**oae  years  did  re-enter,  and  oontinu^ 
that  re-entry  receiving  all  Ihe  profits,  what  operation  that  had 
to  purge  the  disseisin,  mr  reduce  the  terms,  or  make^hem  to 
be  assignable  by  4he  Daderwoefls,  of  the  knd»  without  entry 
or  claim  made  upon  the  land. 

lad  I  .copceive  atckar  tiiey  mig^t  he  assigned,  admittingi  90 
I  hiwe  heU,.thejr  were  nerar  turned  to  a  right.  May,  idMa, 
mf  noK  eomeaa^  ihat  they  had  been  ittiiiad  toia  lught;  yet.  mw 
by  this  re-enlry  at  fir  fidward  fiEobason,  at  is  redufsed,  itfuH 
hoik  the  JOOB  and  HbB  sither  might  he  asaigMd  wlthqut  bm^ 

*    I     Ji-iii     Mil    iiiijiij    ^^imiin    mill     III    i|ii I    i m- 

<r)  Plavden  87,  jyottij^  (^  <<  Of"  in  th^  f^^n^^rlj^t. 

(«;  AUuikiAtheMS. 
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1660.       entry,  oar  question  is  only  of  the  thirty-one  years ;   but  I 

v^^^/'^b^  hold  the  same  (though  the  contrary  was  admitted  at  the  bar) 

Hemming     of  the  eighty-one  years,  to  which  there  was  a  right  of  pre- 

Brab'  *^"^  possession,  that  after  the  entry  of  Sir  Edward  Braba- 

son,  though  he  continued  the  possession,  and  received  the 

profits,  yet  both  the  eighty-one  years  and  thirty-one  years 

were  assignable  without  a  re-entry.    For,  first,  it  is  to  be 

taken  upon  this  verdict,  that  both  Sir  Edward  and  his  fiitber, 

the  joint  lessors,  were  seised  of  a  joint  estate  in  fee ;  no  parti* 

A  lessor  dis-    cular  interests  in  them  to  the  contrary  appearing.  Secondly,  that 

Mised,  ^^.o     the  lessors  being  disseised,  though  they  had  not  right  to  the  per- 

to  the  pel?     ception  of  the  profits  if  there  had  been  no  disseisin  in  the  casi^ 

ception  of      yet  they  may  lawfully  enter  to  purge  the  disseisin.   In  Podger's 

Si^isii^blul  ^^'  ^  ^^-  ^^'>  ^"^  ^y  ^^^  authorities  therein  cited,  where  a 
been,  yet  may  lease  for  years  is  made  and  the  lessee  ousted,  and  the  rever- 
?e  dlral^L^  sioner  disseised,  the  lessor,  though  he  had  no  right  to  the  pos- 
JMiiore, '  session,  may  enter  in  the  name  of  the  lessee^  but  in  his  awn 
^ti^h  t  ^S^  *^  ^^®  ^*^  ^^^  interest  and  the  lessees.  A  fortiore^ 
the  future  in-  where  he  that  had  but  the  future  interest,  disseiseth  the  lessors, 
terest  dis-  they  may  enter  to  recontinue  their  right,  although  the  timo 
mTtheynAy  ^^^^  incurred  before  entry  wherein  the  future  term  should 
enter  to  re-  commence ;  for  other  remedy  they  have  not  to  purge  the  die- 
tbdr  rilht  "®^^ '  ^^^  ^  ^  ^'^  heioT%  the  lessees,  the  Underwoods,  they 
althon^  the  cannot  waive  their  estate  gained  by  disseisin.  And  if  a  stranger 
term  for  the  ghould  disseise  them,  this  would  not  revest  their  estates;  lor 
ment  of  the  the  second  disseisor,  quodam  modoy  comes  under  the  former 
future  term  disseisor,  and  shall  be  liable  to  his  charges  so  long  as  the  dis- 
were  incur-  g^jgjug  ^^^  {„  fo^^.  And  this  dear.  And  as  both  the  lessees 
If  a  stranger  may  enter  to  that  purpose^  so  may  one  of  them :  for  the  law 
i^^r^Uib  will  construe  it  as  the  entry  of  both;  and  either  of  themi  being 
would  not  seised  per  tout  (u\  has  by  law  a  power  to  do  it. 
NT^the  ]^  Q^^y  possibly  be  objected  that  Sir  Edward  Brabason  bj 

A  disseisor      his  receiving  the  profits  shews  his  intent;  and  admitting  he 
^^^  *  ^hii     ™^^^  ^^^^  ^^  pvilS®  ^  disseisin,  yet  having  no  right  to  the 
he  liable  to     profits,  he  is  a  wrong-doer  by  receiving  them ;  and  so  it  is 
his  chuq^     turned  to  a  right.    As  if  the  lessor  enter  upon  the  lessee  for 
Se%iLi    years,  it  is  turned  to  a  right    In  Sir  William  Elwys' case  it  is 
is  m  force,      said  of  possessory  things,  an  expulsion  may  be  made  where 
Hobart888b«  there  is  no  disseisin ;  and,  therefore,  if  the  lessor  put  out  the 
termor,  there  is  no  disseisin  committed ;  yet  the  lessee  hath 
lost  his  estate,  and  hath  but  a  right  to  it*    The  principal  case 
there  is :  a  man  hath  a  grant  of  three  avoidances  of  an  ad« 
▼owson ;  the  grantor  usurps  npon  the  first  avoidance ;  it  is 
adjudged  that  the  grantor  hath  thereby  gotten  all  that  he 

^>l1llABkintbelCft. 
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greoted  out;  and  the  grantee  cannot  present  all  the  next  term.        166a. 
Bat  my  Lord  Coke  is  of  a  contrary  opinion  :   and  cites  it  so  V^^V^^ 
adjudged^  Hii.  18  Eliz.  c.  IS.  that  the  grantee  shall  present  at    ^^^^^^^ 
the  next  avoidance ;   for  having  the  fee  rightfully,  he  cannot    Brabasoit. 
make  an  usurpation  to  gain  an  estate.    As  also,  in  respect  of    C.  C.  849. 
the  privity,  he  shall  not  put  the  grantee  out  of  possession  for 
the  two  later  avoidances.      And  12  Car.  C.  B.  (r)  Sir  An- 
thony Archer's  case,  it  was  adjudged  that  where  the  rever- 
sioner had  usurped  upon  the  lessee  for  years  of  an  advowson, 
it  did  not  take  away  the  term ;  and  Button  said  that  Elwys 
his  case,  upon  a  writ  of  error,  was  compounded. 

Be  the  law  as  it  will  as  to  the  point  of  usurpation,  yet  it  is 
clear  the  entry  of  the  lessor  upon  the  lessee  of  a  term  turns  it 
to  a  right ;  though  it,  or  a  descent  upon  it,  takes  not  away  the 
entry. 

But  in  our  principal  case,  when  the  lessor  entered  to  purge 
the  disseisin,  he  did  nothing  but  what  was  lawful,  and  so  differs 
ffom  the  cases  where  the  lessor  expulseth  him  ;  and  so  he 
could  not  turn  the  eighty-one  years  or  thirty-one  years  to  a 
right.  Secondly,  the  lessees  never  had  a  possession  lawful,  or 
by  virtue  of  the  terms,  as  in  the  cases  before  put ;  nor  could 
not  whilst  that  estate  gained  by  disseisin  continued ;  and, 
therefore,  that  which  they  had  not  could  not  be  divested  in 
them.  Thirdly,  the  entry  of  the  lessor  did  only  remove  an  im- 
pediment, and  could  have  no  other  influence  upon  the  terms  ; 
and  remoto  impedimentOf  the  case  then  was  as  if  there  had  been 
no  dissebio,  and  is  this : — that  a  term  is  granted  to  commence 
at  a  day  to  come  ;  the  leasee  enters  not  after  the  day,  but  the 
lessor  continues  in  possession ;  yet  the  lessee  may  grant  or  assign 
his  term;  and  there  needs  not  either  entry  or  claim  to  continue 
it  more  than  in  that  other  case.  Or  where  a  lease  is  made  to 
b^n  presently,  though  the  lessor  continue  possession;  yet  the 
grantee  may  grant  it  over  as  in  case  the  lord  disseise  his  te- 
nant, or  the  grantee  of  a  rent.  The  terre-tenant,  impedimento 
rematOf  the  disseisee  being  removed  by  the  entry  of  the  terre- 
tenant,  the  seignory  or  rent  is  revived  without  any  claim. 
And  so  here  both  the  terms  for  eighty-one  years  and  thirty-one 
years  are  revived. 

So  then,  first,  I  conceive  that  by  the  entry  of  the  lessees  be- 
fore the  day,  both  the  eighty-one  years  and  thirty-one  years 
became  to  be  unassignable  ;   but  not  turned  to  a  right,  though 

(r)  Meationed    ia    Mr.    Butler's  where  it  is  said  the  Court  '*  denied 

note  to  Co.  Lttt.  849  a.  n.  1 80.  from  the  case  of  Sir  William  Eilwayes  and 

IxMrd  lfottiagham*s  M 3S.,  as  Legge  Tailour  to  be  law.*'    See  also  Legge 

o.  Archer.    See  also  17 .  Via*.  401 ,  «w  Archer  in  the  Lansdowne  MSS.  in 

^«C.,  Uggo  o.  Sir  Anthony  Ager,  tlioBrilish  Museum,  No.  iOSS.foLSS. 
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Bemmim 

BftAfiASOlf. 


the  l^teort  wdi%  di^fl^ited.  And  liext^  that  b^  Ite  etltf  jr  of  St 
Edward  Brabnaon,  one  of  the  leddort,  the  didtomiti  was  purged; 
and  consequently  the  ittttelrestB  of  the  lessees,  who  were  the  dis^ 
teisors,  are  reduced  to  what  they  should  h^ve  been  if  there  had 
been  no  disseisin ;  diat  is,  to  be  interests  assignable  before 
entry ;  but  not  to  be  interests  in  possession  till  entry^  to  bring 
an  action  of  trespass.  And  that  the  case  is  no  more  than  if  a 
lease  be  made  to  commence  at  a  day  to  come,  the  lessors  con<^ 
tinue  in  possession,  and  receive  tte  profits  fdir  three  or  four 
years;  yet  the  lessees  may  aftsigVi  iVom  thd  ground,  thoegh 
they  cannot  bring  an  actioti  of  trespass  befokts  entry. 

And  so  the  assignment  to  Elisabeth  Riplingham  here,  off 
from  the  ground,  before  entry,  is  good ;  and  she  may  also  leas^ 
before  entry  to  the  plaintiff;  atid  the  action  upon  the  eject-^ 
ment  is  by  him  well  brought ;  and  as  to  this  conclusion  all  my 
brethren  agree  with  ttie,  whatsoever  variance  itaay  be  in  bpi-* 
nion  touching  sonte  of  the  reasons  thereof  by  me  given.  (^) 


(«)  '*  I  beliere  it  b  understood 
that  though,  when  the  judges  are 
unanimous,  the  Chief  Justice  deli- 
vefs  the  opinion  of  the  Court,  yet 
the  other  Justices  are  not  presumed 


to  adopt  and  concur  with  every 
doctrine  that  falls  from  him,  in  the 
cDurte  of  Uiat  opinion,"*— Douglas 
on  Etectionsy  Mrod.  p.  89.  Bd.  1^75. 


PAYNE  V.  BARKER,  (a) 

Adjudged  4«  Jnnii,  14*  Carol!,  Int.  Hill.  1659.    Rot.  7T3. 

[Where  the  custom  of  a  manor,  found  in  a  special  yerdict,  is, 
'<  that  all  customiiry  lands  have  at  all  times  descended,  and  ought 
to  descend  to  the  yonngest  son,  yeadgest  bi^^er,  or  yootigeit  ne^ 
phew,  as  tiie  case  may  be ;"  and  a  purchaser  in  fee  simple  of  a  te* 
nement  held  of  this  manor  died  after  the  sarrender  by  the  vendor, 
but  before  admittance,  leaving  a  youngest  brother,  and  issue  of  an 
eldest  brdtber,  the  youngest  son  of  that  joungest  brother  shall 
not  inherit  the  land.  A  court  roll  being  found  by  tlie  jaky,  M  tee 
verboj  in  a  special  verdict,  a  recital  ia  that  court  roll  is  not  part 
of  the  finding  of  the  jury,  j 


(a)  **  Judgment  was  given  for  the 
defendant''  Hargr.  MSS.  No.  55.  fol. 
189.  8.  C.  cited  SKeb.  158.  *•  Paia 
V.  Herbert  in  C.  B.,  a  special  custom 
found,  copyhold  to  descend  to  the 
youngeA  son,  brother,  or  tiephew  $ 
and  the  que^ion  there  was,  whether 
tite  hen-  of  a  surrenderee  who  dfied 
biefort  adm&ttaiice  were  within  the 


custom  I  and  adjud^  he  wa^  not; 
for  strictly  a  surrenderee  before  ad- 
mittance hath  but  a  rigfat,  and  so 
not  within  the  words  that  all  copy- 
hold lands  should  descend.**  And 
hi  5  Bhrr.  8784.  and  see  note  <p), 
p.  89<,  for  Lord  Ila}fmond*s  note  of 
this  case,  whose  refeieace  to  the  Yoll 
18  iocoiMcl. 
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An  aottoa  oif  treBpau  «md  ejectment  is  brought  by  Samuel  ^-^^V^^ 
Ftpe,  upon  a  leaee  of  Robert  Richer,  against  John  Barker      ^^^^^ 
of  a  messuage,  tea  acres  of  land,  and  one  acre  of  meadow,     Barker. 
fifth  4lie  apporleiianees,   in  Langham.     Upon   not   guilty  Harg.  MSS. 
pleaded,  ll.eja.3rfi>"),  S.Kt. 

That  the  lands  in  4he  declaration  are,  and  time  out  of  fol.  140. 
mtDd  were  customary  lands  held  of  the  manor  of 
LAnghan  ;  and  are^  and  for  the  time  aforesaid  were 
deaiifled  tnd  demieeaUe  by  copy  of  Court  Roll  of 
Ihe  nid  manor ;  and  that,  gist  July,  1645,  Thomas  ]^^^^„^ 
Went  was  seized  thereof,  in  his  demesne  as  of  fee,  at  tomary  laods 
the  wiU  of  the  lord  of  the  manor  aforesaid ;  and  the  of  the  nuMRor 
said  Slst  July,  he  and  bis  wife  came  before  John  ^ie'by°oDtfy 
Dannett,  then  steward  of  the  manor;  and  according  of  court  roll « 
to  the  custom  of  the  manor  for  all  the  time  aforesaid  ^^^^^^^ 
used,  did  surrender  into  the  hands  of  the  lord  by  the  his  wifasur* 
hands  of  the  steward  there  the  tenements  aforesaid,  J2©^Sdof 
,  to  the  use  of  Nathaniel  Richer,  his  heirs  and  assigns,  the  steward, 
as  by  the  copy  of  the  court  roll  appeareth.  J^  ""^l^^ 

Tenor  cujtts  quidem  copies  sequtlur  tn  Jus  veroti  sequen-  yl^  his  heirs 
tibuSfViz.  and  assigns  >. 

Ad  cur :  vis :  franc.  plegU  cum  cur :  Baronis  ibid :  tent.  5,^  u^f 8,'^and 
die  Joo:  6'  Ap :  24*  Car.  coram  J  oh :  DanneU  senes'  a  purchaser*' 
challo  ibid:  sic  irroiulatur :  viz.  Ad  hanc  cur:  camper* 
turn  est  per  homagiumy  et  certjficai :  est  per  J  oh :  Dan-- 
neU  seneschallum  manerii  prcBd:^  quod  post  ult:  ge* 
neral:  cur:  et  ante  hanc  cur:  scil:  SI  Jtd:  1645, 
Thomas  Went  and  his  wife  oame  before  the  said 
steward,  and  surrendered  the  premises  into  the  hands 
ioi  ihe  lord  by  the  hands  of  the  steward,  4e  the  use  of 
Nathaniel  Richer,  his  heirs  and  assigns  in  fee.  Et 
uUerius  cpmpertum  est  per  homagiumy  (note,  this  h 
not  the  finding  of  the  jury,  but  part  of  the  inrolmcnt,) 
That  the  said  Nathaniel  Richer  died  before  this  court, 
and  before  his  adoMssion  to  the  premises ;  and  now 
at  this  court  came  Mary,  Elizabeth,  and  Rose  Richer 
in  person,  and  Anne  Walter,  and  Susan  Richer,  by 
John  Barker,  their  deputy,  and,  as  cousins  and  heirs 
of  Nathaniel  Richer,  viz.  daughters  and  heirs  of 
Robert  Richer,  elder  brother  of  the  said  Nathaniel, 
did  pvay  to  be  admitted  to  the  premises ;  to  whom  the  ^ 
lord,  by  liis  steward  aforesaid,  concessit  inde  prcemissa^ 
haben^tm  to  them  and  their  heirs  in  coparcenary,  to 
hdd  of  the  lord  by  the  rod,  ad  voluntat :  domini  sc' 
c  2 
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166%.  cundum  consuetudinem  manerii  pmd:  per  reddit:  ei 

servit :  inde  debii :,  et  dejure consuet:  ei  dand:  domino 

define y  et  sunt  admiisa:  inde  ienenies  domini.    Exir ': 

per  J  oh :  Dennett  senachaUum  ibid. 

And  the  jury,  in  ibis  special  verdict,  accordinglj  foand  the 

loth  of 'd^.    d^a^h  of  Nathaniel  Richer  10  Dec.  22r  Can,  before  his  ad- 

ssCar.  before  mittance  without  issue  ;  and  that  Robert  Richer  was  bis  eldest 

UDce  "s!  P.      brother,  and  had  issue  the  said  women   bis  heirs;  and  that 

leaving  five     John  Richer  was  his  younger  brother,  and  had  issue  John, 

ntecett,daugh-  Nathaniel,  and  Robert  his  younger  son ;  and  that  John  Richer, 

elder  brother,  the  brother  of  Nathaniel,  the  surrenderee,  SO*  Martii^S4*  Car. 

mod  leaving     ^\qA   and  his  three  sons  survived  him. 

J.  R.  a  ' 

younger  brother,  J.  R.  died  SOth  March,  84*  Car.  leaving  issue  three  sons. 

A  custom  of  They  find,  that  within  the  said  manor  there  is  a  custom 
wiL^ltbllt'all  *® ™P  ^^'  ^*'**  ^^^  customary  lands  descenderunt^  et  deseendere  ife- 
lands  should  bentfUio  natu  minimo^fralri  natu  minimo^  out  nepoti  natu  minimo 
^i^^wn,  ^^^  ^^^  accidit;  and  that,  at  the  Court  6*  Ap.  24*  Car., 
brother,  or  '  the  said  Robert,  the  youngest  son  of  John,  was  admitted  te- 
l^phew,  as  Qant  of  the  premises  in  fee,  according  to  the  custom  of  the 
Ik^  "'^  manor,  prout  by  the  copy  given  in  evidence  by  the  Jury, 
The  youngest  plenius  liquet ;  the  tenor  whereof  is  found  in  hose  verba;  and 
son  o^-^-.^  that  the  said  Robert,  4*  Oct.  1659,  did  enter  into  the  premises, 
and  the"'  '  and  was  thereof  seised  prout  lex  postulate  and  being  so  seised 
daughters  of  made  the  lease  pro  ut  in  the  declaration ;  and  that  the  defend- 
Ser^'cl^roeT  an^  ^J  ^^®  command  of  the  said  Susan,  Elizabeth,  and  Rose, 
the  land  as  did  enter  and  eject  him.  And  if  the  Court  upon  the  whole 
morilw^^"^  matter  shall  think  the  defendant  guilty,  then  they  find  that  he 

IS  guilty,  &c. ;  and  if  the  Court  shall  think  that  he  is  not 

guilty,  then  they  find  that  he  is  not  guilty. 

Robert  R Nathaniel  R John  R ,  died  S4  Car.  I. 

I  + 

I  diedS.P.  10Dec8«Car.I. 

(FiT^  daughters  the  surrenderee,  in  fee  si  m- 
claimants  as  pie,  who  died  without  ad- 
heirs  at  law  by  mittance.  

descentat  com- 


mon 1»^-  John  NatAaniel  Robert, 

"claimint     as 
youngest  nephew 
and  so  heir    by 
the  custom. 

Myself  and  two  of  my  brethren,  that  is.  Justice  Hyde  and 
Justice  Brown,  do  agree,  that  as  this  case  is,  judgment  ought 
to  be  given  for  the  defendant :  but  there  is  some  difierence 
amongst  us  touching  our  reasons.    My  brother  Tyrrell  is  of 
another  opinion.     I  shall  briefly  give  the  reasons  of  those 
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things  wherein  we  all  coQcar ;  and  iff  have  occasion  to  speak 
my  single  opinion  on  any  thing,  I  shall  accordingly  deliver  it 
as  my  single  opinion,  and  not  authoritative. 

As  to  the  matter  in  law  upon  this  verdict,  the  case  in  effect 
is  this : — ^A  copyholder  of  lands,  which  by  the  custom  of  the 
manor  go  to  the  youngest,  as  well  in  the  collateral  as  in  the 
direct  line,  surrenders  into  the  hands  of  the  steward  of  the 
manor,  to  the  use  of  Nathaniel  Richer,  who  before  present- 
ment of  this  surrender  dies ;  and  the  question  is,  whether  all 
the  daughters  pf  his  eldest  brother,  or  the  youngest  son  of  his 
youngest  brother,  that  is,  whether  the  person  who  is  heir  at 
common  law,  or  the  person,  who  would  have  been  heir  by  the 
custom  in  case  Nathaniel  the  surrenderee  had  been  admitted, 
shall  inherit. 

Before  we  can  come  to  a  resolution  on  this  case,  there  are 
two  main  things  considerable :  first,  the  condition  of  the  copy- 
hold estate  after  a  surrender,  and  before  admittance :  secondly, 
the  nature  of  this  custom,  which  is  here  found,  concerning  the 
descent  of  the  copyhold  to  the  youngest  son,  brother,  or  ne- 
phew^ how  far  it  hath  influence  upon  this  copyhold,  to  which 
the  survenderee  was  not  admitted.  Both  these  inquiries  are 
necessary  in  this  case. 

First,  we  will  consider  a  copyhold  estate ;  how  far  it  stands 
after  a  aorrender,  and  before  admittance:  and  that  hath  a 
threefold  respect,  as  to  the  lord,  as  to  the  surrenderor,  and  as 
to  the  surrenderee. 

First,  1  take  it  for  law,  that  after  a  surrender  till  a  present- 
ment, nothing  vests  in  the  surrenderee;  the  surrenderor  is 
still  tenant  to  the  lord,  and  shall  bring  an  action  of  trespass 
not  only  against  a  stranger,  but  even  against  the  surrenderee, 
if  be  enter ;  and  if  the  surrenderor  die,  his  heir  is  in  by  de- 
scent, and  before  admittance  shall  bring  an  action  of  trespass ; 
for  that  is  the  difference  between  an  heir  of  a  copyholder  who 
was  once  a  copyholder,  he  hath  an  estate  by  descent  before 
admittance ;  but  a  purchaser,  or  his  heir,  who  never  was  actual 
tenant  till  admittance,  hath  no  estate.  In  the  argument  of 
Burgoyne  and  Spurling^s  case,  (which  is  now  in  print,  in  8 
Car.B.11.  1  Cro.  273.  S83.)  Richardson,  Chief  Justice,  put 
a  case,  which  he  said  was  Tolmach  and  Holt's  case.    A  copy- 


IMS. 


Payne 

V. 
BAB&Ktt* 


After  a  sur* 
reader  till  a 
presentment 
nothing  vests 
in  the  surren- 
deree.   The 
surrenderor  is 
•till  tenant  to 
the  lord,  and 
shall  bring  aa 
action  of  tres 
pass  against 
the  surren« 
dcree  if  be 
enter. 

9  Calth.  MS. 
8S9  H.  (ft) 


(*)  This  marginal  note  appears  to 
W  in  Mr.  Haigrave's  handwriting  % 
aad  the  case  is  mentioned  in  the 
Index  to  Calthorpe*8  MS.  Reports, 
Jfo.  887.  Hnrg.  MSS,  This  third 
lolone  was  also  in  Mr.  UfflTrevillo^k 


possession  with  the  other  two ;  see 
No.  S6,  Ift.  in  the  second  blank  page. 
But  the  volume  referred  to  here  is 
not  in  the  Museum.  Bui^oyne  v. 
Spurling  is  reported  at  considerable 
length  in  No.  Ill,  fol.  160,  of  the 
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1M3.       bolder  surrenders  to  the  lord  himself  to  tho  ude  of  •notker ; 

"^"^"^^^^  the  lord  thereupon  said^  •*  Now,  Sir,  your  oopyhold  is  in  my 
v^^  hand ;"  and  the  lord  entered ;  and  the  surrenderor  brought 
RAPffM^  an  action  against  the  lord,  and  adjudged  it  would  lie.  Agree- 
able ^with  that  was  Berry  and  Green,  in  36  and  37  Eli^  B^  R- 
3  Cr.  S49<  The  lord,  without  cause,  refuseth  to  admit  the 
surrenderee ;  neither  the  surrenderee,  nor  the  lard,  bat  the 
surrenderor,  shall  bring  this  and  other  possessory  a«tion0*  (c) 

The  principal  case  of  Bui^yne  and  Spurliag  was,  a  o<^y- 
holder,  SOtb  April,  surrendered,  siccording  to  the  custom,  to 
two  customary  tenants  upon  condttioa  for  payment  of  money, 
1'  Julii ;  and  in  May  following  he  surrendered  to  tho  use  of 
another,  then  pays  the  money  according  to  the  condition  in  the 
first  surrender ;  then  surrenders  to  the  steward  to  the  use  of 
Xh»  third  and  his  heirs ;  and  the  two  last  surrenders  are  pre- 
jsented:  and  adjudged  the  seoond  surrender  was  good;  whidi 
it  could  not  be  if  the  estate  was  out  of  the  surrenderor,  and 
if  the  first  surrenderee  (whose  money  was  not  then  paid)  had 
Any  right.  And  there  it  was  agreed  that  nothing  passed  by  the 
Burrender  until  it  was  presented  in  Court,  and  admittanoe 
thereupon,  but  the  interest  and  right  of  the  copyhold ;  and  the 
possession  remained  with  the  surrenderor,  so  as  he  may  trans- 
fer it  to  any  other ;  and  it  shall  be  good  if  the  first  surrender 
doth  not  taike  e&ot. 

So,  Tr.  14  Jac.  B.  R.,  2  Cr.  403,  Frasell  o.  Welsh,  a 
copyholder  Burrendered  to  two  customary  tenants ;  the  snrrenr 
deree  enters  and  pays  the  rent  to  the  lord ;  the  surrenderor 
dies  before  a  Court,  so  that  no  presentment  could  be  made ; 
the  heir  of  the  surrenderor  entered  upon  the  surrenderee  and 
made  a  lease,  and  recovered  against  him. 

Ifasorrender      Secondly,  I  conceive,  though  the  surrender  be  presented, 

of  a  copyhold  yet  the  surrenderee,  till  admittance,  hath  no  more  right  thaa 
DC  prcscDieOf 

yet.the  sonroideree  hath  no  more  right  till  admittance  than  he  had  before  the 
presentment    He  hath  but  an  inchoalton  of  a  right  (d) 

same  collection.    S.  C.  t^.  No.  43,  doth  admit  J.  D.    In  whom  is  the 

fol.  254.    S.  C.  ib.  No.  40,  fol.  627,  copyhold  ?"  Hughes  thinks  in  the 

by  the  name  of  Burhnge  v.  Spur-  first  copyholder :  but  adds,  "  Quere 

linge,  called  SirOrlando  Bridgman's  if  not  In  J.  D.?  For  that  it  wassaid, 

own  note.    See  Appendix  A.  that  it  had  been  adjudged  that  m 

(c)  In   Hughes^s   Queries,    pub-  copyholder  may  maintain  trespass 

lished  1675,  b  the  following  case: —  against  his  lord  for  his  copyhold 

*<  13.  A  copyholder  in  the  presence  of  coming  to  him  by  purchase  before 

the  lord  doth  surrender  his  copyhold  his  admittance/*  Eoswell  «.  Welsh, 

unto  the  use  of  J.  S.  and  his  heirs.  'S  Bulstrode  814.  is  referred  to  by 

The  lord  refusethto  admit  the  cettui  Hughes. 

qw  use  9  J.  S.  surrenders  to  the  use  (rf)  "  Till  admittance  the  title  (oT 

of  J.  D.  and  his  heirs,  aad  the  lord  the  surrenderee)  is  in  progress  iii-> 
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be  had  before;  but  a  kind  of  iDchoation  of  a  right,  like  to  a        1659. 
precedent  condition,  or  contingency,  wa.  if  he  or  his  heirs  be    ^^^^V^^ 
admitted ;  for  the  surrenderee,  and  if  he  die,  his  heir,  till       Paykb 
admittance,  is  still  tenant  to  the  lord.    Nay  (as  the  common     Barker. 
practice  is)  the  lord  cannot  enforce  the  surrenderee  to  be  ad-  The  lord  can- 
mitted,  and  become  tenant;  (unless  there  be  a  special  custom,  J^*^^^ 
as  there  was  in  Baspole  and  Long's  case,  S  Cr.  879,  that  the  deree  to  be 
surrenderee  shall  come  at  the  next  Court  before  three  procla-  *f°*^^^»"^^ 
malioDs  made,  m  forfeit  (e)  it)  for  that  the  lord  hath  a  tenant,  q^i, 
the  surrenderor,  or  if  he  die,  his  heirs;  and  there  is  one  to 
perform  the  services ;  and  therefore  there  is  no  prejudice  to 
the  lord.    If  there  be  lord  and  tenant,  and  the  tenant  make  a 
feoffinent,  the  feoffee  cannot  enforce  the  lord  to  avow  upon  c.  C.  8«o.  bu 
bira.    Butifthefeoifordie,  then  he  shall,  of  fine  force,  (/)  J^r.  IM. 
avow  upon  the  feoffee,  because  the  heir  ot  the  feofibr  is  not  his  ease, 
tenant :  but  when  the  surrenderor  dies,  the  case  is  otherwise, 
for  the  heir  of  the  surrenderor  is  tenant ;  and  therefore  after  a  \ 
surrender  the  lord  cannot  enforce  the  surrenderee  to  come  into 
Court,  and  take  it  by  copy,  because  he  hath  a  tenant  notwith- 
standing the  surrender ;  and  this  is  grounded  upon  good  reason, 
for  periiaps  the  sorrendefee,  or  his  heirs,  will  refuse,  or  not 
accept  those  bpndage  lands  upon  a  bondage  tenure,  and  oblige 
himself  by  fealty  to  the  lord  ;  and  then  it  is  no  reason  that  the 
lord  should  have  them,  but  that  they  should  remain  to  the 
sarr^deror.    And  if  the  surrenderee  should  enter  after  pre*  if  thesarren- 
•entment  before  an  admittance,  and  make  a  lease  without  deree  should 
licence,  or  comnut  any  other  act,  which  could  be  a  forfeiture  pment- 
ia  the  copyholder ;  yet  the  lord  can  take  no  advantage  of  it,  ment,  before 
more  than  of  the  act  of  a  mere  stranger ;  for  that  he  was  not,  |^d  o^ea' 
reveray  copyhold  tenant,  and  the  land  shall  not  be  subject  to  lease  without 

the  forfeiture  both  of  the  surrenderor  and  the  surrenderee.  Ijff^S^L 
«^  comniii  ai^ 

But  if  a  copyholder  in  fee  die  seised,  his  heir  is  in  by  descent,  otfier  ad, 
and  18  tenant  before  admittance ;  and  therefore  the  lord  may  ^^f^^^ 
force  him  to  take  up  by  copy,  and  pay  a  reasonable  fine  for  in  the  copy- 
las  admittance,  and  may  call  him  by  proclamations  (when  ^!^f^lJ[^ 
the  cvstom  is  not  more  narrow)  at  three  several  Courts;  take  no  ad^ 
and  if  be  come  not,  may  seise  the  copyhold  as  forfeited;  vantage  of  it 


and  I  take  it,  the  custom  pleaded  accordingly  in  Sir  Richard  ^^^'^f^ 
I^chferd's  case,  8  C;  99,  is  but  the  general  custom  as  to  stnnger. 
copyholders* 


mere 


«hoate  aad  incomplete.*'  VieeChan*  ^'  imeri."* 

ctllor  in  Waiavright  «.  El  well,  I         Cf  >  '*  "^hat  is,  of  necessity,''  note 

1<B^  688.  to  C.  C.  200,  a.  by  Btttler. 
ifi)  This  word  in  the  manuscript  is 
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1Q6%  Thirdly,  I  conceive  that,  though  neither  the  surrender,  nor 

"^^^^^^^^  presentment  properly  creates  a  right  nor  interest,  jet  the  sur- 
V^^  render  binds  the  land,  and  estate,  and  interest ;  so  that  (g),  if 
Barker.  ^^  ^  presented  at  the  next  court,  all  mesne  acts  made  or  done 
The  surrender  afterwards,  will  be  void  by  relation  after  admittance,  as  against 
hinds  tfe  land  ^^^  surrenderee,  or  his  heirs  ;  and  so  is  the  resolution  in  Bur- 
nod  estate  and  goyne's  case,  before  cited.  ' 

ihaT^f 'it^be      F^nd  many  cases  may  be  put  upon  this  ground.  I  shall  put 
preftented  at     only  that  of  Porter  and  Porter,  cited  C.  C.  fol.  59. ;  and  it  is 

aU  mi^Ttl  ^  ^^'  '°°'  ^^^^'  ^  •'^^'  ^*  ^'  "^^^  J®'"*  copyholders  in  fee, 
vili  be  void  one  of  them  surrenders  to  two  customary  tenants,  and  dies 
^Y  ""^^aj'^op*  before  it  be  presented  ;  though  the  survivor  comes  paramount, 
tance,  as  '  ^"^  should  avoid  a  rent-charge  in  such  case,  yet  that  is  an  in- 
a^iost  the  terest  (by  relation)  which  binds  the  land,  and  anticipates  the 
orhu'hdnk'  RU^'^i^orship ;  and,  therefore,  is  not  to  be  compared  to  the  case 
of  attornment,  nor,  indeed,  in  omnibus,  to  any  cases  upon  con- 
veyances at  common  law.j 

And  this,  though  it  cannot  be  termed  a  right  in  the  more 

strict  notion  of  the  word;  for  he  hath  neither  jus  ad  rem,  nor 

Jus  in  re,  till  admittance,  as  it  is  said,  S  Cro.  S68  ;  it  is  not  a 

P.  IS.  Jac.      jf^g^  ag  it  is  decided  in  Nichols's  case.  Com.  487,  [^Jus  intraniiy 

Ford  and        j^^  recoperandi,  jus  habendi,  jus  retinendi,  jus  possidendi,  jus 

Hoskins.        fruendif]  which,  it  is  said  by  my  Lwd  Hobart,  in  my  Lord 

Sheffield's  case,  335,  336.  is  not  an  exact  enumeration  of  rights. 

There  are  jura  alienandi,  exlinguendi,  renunciandi,  &c. ;  yet  it 

is  a  right,  talis  qualis,  as  my  brother  Glynn  called,  such  a  kind 

of  right  as  hath  a  descendible  quality  with  it.    That  is  agreed 

in  our  principal  case  on  both  sides;  for  both  they  who  claim  as 

heirs  at  common  law,  and  they  who  claim  in  borough  English, 

claim  as  heirs :  and  they  cannot  claim  as  heirs,  unless  something 

Hetbatisheir  in  ||*uth  flowed  from  the  ancestor  ;  and  he  that  in  truth  is  heir 

hol^r?may,    ^^Y)  ^°  ^  court  of  equity,  enforce  the  lord  to  keep  a  court,  and 

iaa  court  of  admit  him,  4Cr.  SB,  Westwick's  case;  though  not  by  action 

SrM^the"  ord  ^^  ^^^  ^^^^   ^  Co.  368.    And  so  I  may  call  it  jus  comptllendi^ 

to  keep  a         a  right  of  compelling  the  lord  to  admit  him  :  cestui  que  use  at 

admit  him^      common  law,  and  cestui  que  trust  at  this  day  hath  such  a  right 

to  enforce  the  feoflfee  to  execute  an  estate  according  to  hia 

trust. 

©rcobvhoWs       ^^  *PP^y  **^  *'*'®  *^  ^""^  principal  case :  when  Went  surren^ 

(g)  Sir  Orlando  Bridgman,  in  this  Watkins  on  Copyholds,  ISS.  Sd  ed. 

passage,    and    in  p.  85.  seems  to  and  Scriven,  S88.  8d  ed.,  where  tiie 

consider  presentment  essential,  al-  coitflicting  opinions  on  this  subject 

though  the  surrender  is  made  by  are  discussed, 
the  hands  of  the  steward.    See  l 
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dered  to  the  use  of  Nathaniel  Richer,  and  Nathaniel  Richer       IMS. 
died,  before  admittance ;  at  the  time  of  his  death  he  had,  in  a  ^<^^V^^ 
strict  sense,  no  right  to  the  possession,  and  no  right  to  the  te«       Fatvx 
nement.    Bat  yet  there  descended  from  him  quoddam  Jus^  or     Bjjuleb. 
scintilla  Jurisy  as  you  may  call  it ;  a  right  in  the  larger  and  ^y^^  ^^  ^^ 
more  general  sense  upon  a  contingency :  that  is,  if  it  be  after-  fore  admit- ^ 
wards  presented  (which  the  steward  by  his  duty,  or  customary  I^JJ^^iMoi 
tenants,  who  took  the  surrender,  ought  to  do)  a  right  to  com-  norighttoUie 
pel  the  lord  by  a  suit  in  chancery,  to  admic  him ;  which  right  w^^^^ 
descends  to  his  heir.  scintilla  jnris. 

And  whether  the  custom  found  in  one  case  extends  to,  or  ^  "S^^^  ^  ^ 
hath  any  influence  upon  this  right  in  the  more  general  sense.  Is  nnSamcw^ 
the  second  thing  to  be  considered ;  and,  indeed,  is  the  principal  ^"V^cyt  '•  '• 
matter  of  the  ease.  UntmSTbe 

The  question  is  but  this :—  inade,heliada 

Whether  or  no  a  custom  for  copyhold  land  to  descend  to  the  ^^  uilTl^ 

youngest  son,  brother,  or  nephew,  shall  extend  to  the  youngest  Ik  a  sail  in 

son,  brother,  or  nephew  of  the  surrenderee,  who  died  before  ^y'V^  ^ 

1    .^^  ,  v^        ,  ,       t  I  admit  mm  I 

admittance ;    so  that  such  youngest  son,  brother,  or  nephew,  which  righi  ' 

shall  have  the  copyhold  land,  though  the  surrenderee  never  ??W^  ^ 
had  it.  HisJieir. 

This  question  I  must  answer  with  a  distinction.    I  do  con-  A  custom  as 
ceive^  for  my  own  single  opinion,  that  the  custom  may  be  sq  ^p  ^JJ?  ®^ 
laid,  that  the  youngest  son  or  brother  of  the  purchaser,  thouglf  may  be  so  kid 
not  admitted,  may  inherit.    As  for  the  purpose,  if  the  custom  that  the 
were  laid  here  (as  I  think  the  evidence  will  bear  it)  that  all  or broSrof 
the  customary  land  within  the  manor  is  of  the  nature  of  bo-  theparchasert 
rough  English,  or  gavel-kind,  and  shall  descend  to  the  young-  admSted^v 
eat,  or  all  the  sons,  I  conceive  in  such  case  the  heir  in  borough  inherit 
English,  or  gavel-kind,  shall  inherit ;  for  it  is  not  only  a  JfereuSSal 
costom  fixed  in  the  land,  but  such  a  custom  which  the  law  all  the  cn»- 
takes  notice   of.     The  law  takes,  notice  of  the  custom  of  ^™|^J^ 
borough  English  and  gavel«kind,  what  they  are,  and  the  inci"  nor,  is  of  bo- 
^enis  (A)  thereunto,  and  the  consequences  upon  such  a  custom.  ■^.^  ^^ 
And   though  it  be  true  borough  English  custom,  primd  facicy  find,*  u? 
gives  only  to  ^he  youngest  son,  yet  upon  that  foundation  of  al-  shall  descend 
ieging  it  to  be  borough  English  land,  such  an  addition,  or  ^  o^r  alft^ 
enlargement  of  it,  to  go  to  the  youngest  brother  or  nephew^  sons,  the  heir 
may  be  made ;  it  being  agreeable  to  the  nature  of  a  boroug^  isiwliflS?  or 
JSogliah  custom.  gavel-kind, 

should  inherit,  although  the  ancestor  had  not  been  admitted. 

Hat  if  you  set  forth  a  particular  custom,  whereof  the  law  takes  If  a  particn- 

no  fortlier  notice  than  as  you  allege  it,  there  the  custom  shall  |^  ^^^  ^ 

be  taken  strictly,  as  you  allege  it,  and  shall  extend  no  further,     whereof  the 

.  law  takes  no 

.V  .....*     .  furthcrnoti 

ih)  A  blank  to  the  manuscript 
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KIM.       '-   ("I  shall  not  need  to  instance  in  eases  to  prove  that  rale, 
"*^  Baspole  and  Long^  case,  P.  44  Eliz.  B.R,  8  Ore.  879.    A 

eastom  upon  a  sarrender  to  one  and  his  heirs,  that  he  shall 
BARKni.  ^^^®  '^  ^P  ^^  ^^  ^^^^  court,  or  forfeit,  extends  not  to  a  sur* 
Hum  miiU  render  to  one  for  life,  and  after  to  the  use  of  another  and  his 
afteged,  there  heirs.  So  a  custom  of  descent  to  the  youngest  eon  shall  not 
ihall  be  taken  ^'^tcnd  to' the  youngest  brother ;  resolved  in  Burgoyne^s  case.] 
strictly  as  And  that  is  our  principal  case  here,  and  herein  my  two 

\jt^^\\  ex-  brethren  and  myself  agreed  ;  for  here  the  custom  of  borough 
lead  no  for-  English  is  not  found :  but  they  find  a  custom  within  the  manor, 
tbci'CO*  (hat  all  customary  lands  have  descended,  and  ought  to  descend 

to  the  youngest  son,  ftc.    This  custom,  in  the  letter  of  it, 
clearly  reacheth  not  the  youngest  son  of  the  youngest  brother 
of  the  surrenderee  ;  for  it  extends  only  where  customary  lands 
descended :  but  here  the  land  did  not  descend  ;  at  the  most  it 
is  but  a  right  th4t  descends,  and  that  not  a  right  io  the  posses- 
sion, nor  a  riglit  in  the  proper  sense,  but  a  right  at  large,  and 
upon  a  contingency,  and  taKs  qualis^  and  no  more. 
ThecQstom  is      Secondly,  this  custom  only  extends  to  a  descent;  and,  there* 
noTSlSSi?^'   fore,  shall  not  extend  to  other  cases :  ours  is  only  an  iniiiaie 
rtmi.  title  to  a  purchase^  when  there  was  no  descent » 

.  And,  thirdly,  the  custom,  as  it  is  found,  must  be  understood 
,  of  a  descent  from  a  copyholder  in  facio^  whereas  ours  is  of  a 
copyholder  in  fieri  et  in  potentia  only,  there  being  actually 
another  copyholder  when  Nathaniel  died.  Suppose  after  'the 
death  of  Nathaniel  the  surrenderee,  Went,  the  surrenderor, 
had  died,  Went's  younger  son'  would  have  had  it  by  this  custom. 
Both  Went's  younger  son,  and  Nathaniel  lUcher's  younger  son, 
cou^d  not  claim  it  by  the  same  custom,  as  it  is  found  in  the 
verdict.  So  that  the  custom  here  alleged  begins  not  time 
enough  in  our  case.  The  rise  of  the  custom  to  make  this  in- 
heritance to  come  to  the  youngest  is  precedent,  and  must  ori- 
ginally begin  firom  the  surrender  to  the  use  of  Nathaniel  and 
b|s  heirs :  but  here  the  custom  is  laid  to  begin  at  the  descents 
tiz^  that  the  custom  is,  that  copyhold  lands  descenderwd 
jUio  natu  minima^  &c  and  so  begins  at  the  descent,  whicli 
cannot  be  but  where  the  ancestor  was  a  copyholder :  but  Natha- 
niel here  was  no  copyholder ;  and  nothing  was  in  him,  where- 
upon this  particular  custom,  as  it  is  in  the  verdict,  could  attach. 
.  TImt  was  the  reason  of  Justice  Jones  and  Jnstiee  Croke,  ia 
Reeve  and  Maltster^s  case,  that  the  custom  was,  that  the  lands 
should  descend  to  the  youngest  son  tempore  moriisj  and  not  to 
the  youngest  son  generally,  mie  case  was  in  11  C!ar«  B.'R. 
.__._ -    > ,      ■    -    ^     -  

(fl  8  Atk.  190.    Dean  and  Chap-     being  relaxed  in  equity, 
ter  of  Ely  v.  WanreD,  as  to  this  rule 
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and  18  in  Jostin  Gi*.  1  Rep.  41 L    I  was  present  al  the  «r-       MM 
gnmenty  and  took  the  report  of  it  much  more  largely  tUn  it     ^'^^^^^ 
18  in  the' print.    TW  case  was,  George  Riseve,  a  oopyholdei^  in  J^ 

fee,  where  the  land  was  descendible  to  the  youngest  8on,8nnreiir  BABKEtt. 
dered  to  the  use  of  himself  and  his  wife,  and  his  heirs ;  and  they  ^s.  Report 
were  admitted  accordingly,  and  he  dies;  having  three  sons,  (^)- 
William,  Greorge,  and  Charles.  The  reversion,  after  the 
wife's  death,  descetided  to  Charles,  who  died  without  isane, 
Ifviag  his  mother  $  and^  after,  the  mother  dies ;  and  the  qiie» 
tbn  was,  whether  William,  the  eldest  son,  as  heir  to  his  bn^ 
ther  Charles,  for  the  custom  went  not  to  the  collateral  line,  or 
George,  the  second  son,  as  heir  to  his  father,  should  have  it 
Justice  Jones  and  Justice  Croke  held,  that  William  the  eldest 
son  should  have  it ;  for  the  inheritance  by  the  fiither*8  death 
Used  in  Charles  by  the  custom ;  and  the  custom  hath  its  operas- 
tion  in  him  who  was  the  youngest  son,  tempore  mortis  of  the 
ancestor  ;  and  George  was  not  the  youngest  son  when  the  fik- 
ther  died.  But  Justice  Baridey,  and  Bramston,  Chief 
Justice,  held,  that  it  bein]g  but  a  reversibn  ezpeetant  upon  an 
ealnte  for  life,  which  descended  to  Charles,  and  he  dying  during 
bjs  mother's  lifo,  George  shall  make  a  title  from  .his  faihev, 
who  had  the  last  freehold,  without  mentioning  his  brother.  I 
will  not  take  upon  me  to  determine  the  law  in  that  cas6.  Which 
was  controverted  between  so  learned  Judges :  but  there  the 
custom  was  found  (as  my  report  is)  that  if  any  person  died 
seised  injbodo  sinqdici^  imc  post  mortem  htfjusmodi  tenentis^ih^ 
land  should  descend  JUiojtmiori  ;  and  thereupon  they  kid  tbp 
weight  upon  tempore  mortis^  et  post  mortan  /  and  held^  that  the 
infrnt  m  vefUre^  bom  post  mortem^  shonM  not  inherit ;  and  (he 
two  other  judges  held  the  contrary. 

But  if  the  verdict  had  been  found  in  that  case,  or,  as  I  think, 
in  this  case,  that  all  the  copyhold  land  within  the  nlanor  WM  of 
the  nature  o&borough  English,  and  descendible  to  tlie  yonngr 
est  in  the  collateral,  as  well  as  in  the  right  line,  th«,  I  oon^ 
ceive,  though  Natlumiel  died  before  admittance,  yet  it  should 
go  to  the  youngest,  according  io  the  notion  of  borou^ 
English  ;  for  this  way  of  descent  is  a  quality  inherent  in  the 

.   (It)  This  case  is  notin  the  volume  From  the  copiousness  of  the  last 

of  $u  Orlando  Bridgman's  Notes,  menUoned   manuscript  it  mi^  bp 

taken  belween  the  years  three  and  presumed  to  be  the  report  taken  by 

thirteen  of  Charles  the  First,  No.  40.  the  Chief  Justice  wheo  at  the  bar,     ^ 

of  the  Harg.  MSS.    It  is  reported  in  although  preserved  by  the  nam6  of 

the  Hargrave  Collection,  No.  S7S.  PayneU's  ManuKripts.  SeeAjfan- 

folio  7U,  aad  In  the  Harleian  Col-  dixB. 
kcttoB,  No.  4911.  Tn  11  Has,  B.  >. 
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^^69^       land,  and  fidied  io  it ;  and  the  nature  of  that  land  is  known  io 
the  law. 

The  cases  of  freehold  borough  English,  and  copyhold  bo- 
rough English,  as  to  this  point  vary  not  at  all,  as  it  was  agreed 
in  that  case  of  Reeve  and  Malster.  Then  my  reason  is  this, — 
something  there  is,  (call  it  what  you  will)  that  the  heir  is  en* 
titled  unto,  as  heir  to  this  land  from  Nathaniel  Richer.  It  is 
clear  the  heir  hath  a  right  to  enforce  an  admittance  in  a  court 
of  equity,  and  an  admittance  as  heir;  and  such  a  right  as 
neither  the  lord  nor  a  stranger  can  intervert.  This  savours  of 
the  land;  and  as  those  waters  which  spring  from  or  run 
through  a  chalky  or  mineral  ground  participate  of  the  nature 
of  the  soil,  so  doth  this  right  participate  of  the  nature  of  bo- 
rough English.  The  pleading  of  the  custom  of  gavel-kind,  as 
you  may  see,  O.  E.  143,  is  '^  Qucb  quidem  7  acras  terras  sunt^ 
€i  a  tempore  quo  non  extai  memoriafuerunt  de  tenura  de  ga^U 
kind  J  quodque  omnia  terras  et  tenemental  ejusdem  tenuras  in  eodem 
comitatu  sunt,  et  secundum  consuetudinem  in  eodem  comitatuy  a 
tempore  quo  non  extat  memoria  usUat.  per  totum  idem  tempuSy 
inter  hasredes  mascuhs  partibilioy  et  partita  Jueruni  ;*'  and  so  I 
conceive  it  may  be  pleaded  for  borough  Engli3h,  that  all  lands 
irffra  burgumyox  mdneriumprasdictumy  are  de  tenura  de  borough 
English.      ' 

But  in  O.  E.  627.  the  custom  is  pleaded,  that  when  any  per- 
son seized  in  his  demesne  as  of  fee,  according  to  the  custom  of 
the  manor,  of  any  lands  held  of  the  manor  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor,  shall  have  two  or 
three  sons,  and  shall  die  seised  of  such  an  estate,  that  the  tone* 
roents  do  descend,  and  time  out  of  mind  by  the  custom  of  the 
manor  have  descended  to  the  youngest  son  of  that  person,  who 
died  seised  in  fee  aforesaid,  this  custom,  thus  pleaded,  I  con- 
ceive would  not  help  in  our  case,  although  it  be  not  pleaded 
as  it  was  cited  by  Justice  Croke,  that  it  descended  to  the  youngest 
soHy  tempore  mortis ;  for  no  such  words  are  in  the  pleading; 
but  the  reason  is,  it  is  alleged  as  a  particular  custom,  and 
begins  with  a  descent,  which  cannot  be  without  admittance^ 
that  the  ancestor  was  actual  copyholder ;  and  so  the  custom 
begins  not  high  enough.     But  lay  it  that  the  land  is  of  the  na<«^ 
ture  or  tenure  of  gavel-kind,  or  borough  English,  it  is  otherwise. 
The  customs    C.  C.  110  b.  Lands  within  a  manor  may  by  custom  be  devise- 
**^f*h **  *^'"h'  ^^^^*  ^^  ^^  ^^^  nature  of  gavel-kind  or  borough  English.  Por 
Engli^,  are     ^^  customs  of  gavel-kind  and  borough  English  are  taken  no- 
taken  Dotice    4\ee  of  in  our  law ;  and  the  custom  being  fixed  in  the  land^ 
o  ID  our  law.  ^jji^tgo^jyer  concerns  the  descending  of  the  land  shall  have  a 
relish  of  that  custom.  1  Co.  88,  Corbet*s  case :  Feoffment  at 
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mede  Bm  £•,  ei  irmi  irra  alpnime.    So  if  a  rrat  be  granted       IMS. 
to  a  man  and  his  heirs  out  of  borough  English  lands,  so   ^""^V^^ 
ihall  a  right, '  if  a  man  be  disseised  of  borough  English  land ;       P^yns 
SS  E.  4.  84 ;  and  3  Co.  SO,  SI.  Wellock  and  Hammond's  case.      Bauxb. 
Borough  English  land  devised  al  eigne  fib  ei  ^es  heirs  payamlt 
¥fa$onfiUi  this  word  paying  makes  a  limitation,  and  no- 
thing but  a  possibility,  or  contingency  remained ;  yet  it  hath 
descended  to  the  youngest  son. 

It  may  be  objected,  these  cases  are  where  the  ancestor  .was 
once  an  actual  copyholder ;  not  where  he  never  was ;  and  I 
agree  that  distinction  holds  not  in  our  principal  case  as  it  is 
pleaded ;  but  I  urge  tbem  only  to  shew  the  difference  where 
the  custom  is  pleaded  as  a  particular  custom,  and  where  it  is 
wrapped  up  in  the  general  customs  of  borough  English  and 
gavei-kind.  But  I  say  where  the  heir  claims  as  heir,  though 
but  by  a  quasi  descent,  as  in  the  case  of  gavel-kind,  or  borough 
English  tenure,  the  law  is  the  same  as  when  the  ancestor  was 
seised.  1  Co.  ^  a.  Wood's  case,  cited  in  Shelley's  case,  is  nota- 
ble to  this  purpose.  A.  covenants  with  B.,  that  when  I.  S. 
shall  infeoff  him  of  the  manor  of  Dale,  he  will  stand  seised  of 
the  manor  of  Dale  to  the  use  of  B.  and  his  heirs ;  B.  dies,  his 
heir  within  age ;  then  I.  S.  infeoffs  A.,  the  covenantor,  of  the 
manor  of  Dale :  the  heir  of  B.,  the  covenantee,  shall  have  the 
manor  of  Dale  quasi  per  descent ;  and  shall  be  in  ward  for  it. 
And  yet  neither  right,  title,  use,  nor  action  descended  to  him, 
but  he  was  in  by  course  of  descent ;  for  it  might  have  by  pos« 
sibility  vested  in  the  ancestor,  and  he  could  not  have  but  as 
claiming  from  that  ancestor ;  and,  therefore,  I  conceive  that  if 
that  land  in  Wood's  case  had  been  borough  English,  or 
gavelkind  lands,  it  should  have  descended  accordingly.  And 
the  rule  is  put  in  Shelley's  case,  1  Co.  98,  where  the  heir  takes 
any  thing  which  might  have  vested  in  the  ancestor,  the  heir 
shall  be  in  the  nature  and  course  of  descent ;  which  rule  would 
have  held  in  our  case,  if  the  custom  had  been  so  largely  set  forth 
as  to  have  extended  to  it  the  inchoation,  a  commencement  of  it 
in  the  surrender^  which  was  in  the  life  of  Nathaniel  Richer,  the 
ancestor ;  and  the  law  having  once  allowed,  and  taken  in  the 
custom,  as  well  estates  as  descents  shall  be  directed  by  the 
rule  of  the  common  law,  as  necessary  consequences  upon  the 
custom,  as  it  is  said,  4  Co.  21,  in  Brown's  case. 

In  cases  of  private  custom,  whatsoever  is  not  expressly  laid  jq  ^^g^  ^f 
to  be   the  castom  disposilioni  Juris  rdinquitur;  and  is  all  one  private  cos- 
with  a  negative  or  exclusive  custom.    For  example,  suppose  ^' J^t«t- 
the  custom  had  been  laid  by  particular  and  express  words,  that  preasly  hid  to 
the  custom  of  the  manor  is,  that  in  case  only  where  customary  ^^^  oneldtf 

s  negative  or  exclusive  custom 


•• 


so  .AidfflkMite  andjmtkkl  ^argumtna 

IMf.       lalidbiio  deiaond^  tte  foangMt  OmO,  InlFeit  i  this  couU  Mt 

Vi^^^^^^  extend  to  the  heir  of  one  who  was  never  edoulted ;  for  tte 

I*^      anoestor  had  not  the  laod.    Nor»  secondly,  did  the  land  de- 

esmd ;  so  that  I  think  it  dear,  if  the  ouston  had  been  so  ntf- 

fativeiy  or  exdusiTely  laid,  it  oould  not  bafte  been  extended 

fcrthsr  than  an  aftrmatire  private  cvston,  extondiof;  no  fttr- 

it  is  all  one    i^gf  ||ian  the  letter.    It  is  all  one  by  crastruetion  of  law,  as 

tioaof  ]aMy     i'  ^^  ^^^  exclusive  words  of  wlmt  is  not  within  the  words 

as  if  there      ar  letter  of  the  cmteni)  as  it  is  pleaded. 

were  ezclo- 

sive  words  of  lAat  li  not  within  the  letter  of  the  cnstoin. 

The  old  rule  in  law  is  good,  muUa  trameunt  cum  universitaie 
quas  seorsim  non  transeunt^ihey  will  pass  as  incidents  to  a  ge- 
neral custom.    If  a  man  shall  plead  a  custom  within  a  county, 
to  have  traitor^s  goods,  or  caialla  felonumy  which  are  not  pre- 
That  is  a  nar-  ^^ribable,  this  is  naught ;  it  is  a  particular  custom,  for  that 
ticular  cus-      IS  particular  (let  it  extend  as  far  as  it  will  as  to  place)  whereof 
^iaw^tlS^^    the  law. takes  no  notice,  further  than  as  it  is,  in  all  particulars, 
no  notice,       pleaded,  or  alleged.     But  if  one  shall  entitle  himself  to  a 
furUierthaii     coiinty  palatine  by  prescription,  as  in  the  case  of  Chester  or 
particulaisy      Durham,  the  others  foHow  as  consequences.    So  that,  if  a  man 
pleaded.  gay  that  the  lands  in  such  a  manor  or  parish  are  of  the  nature 

of  gavel-kind,  or  borough  English,  the  law  takes  notice  of  it 
as  a  general  custom,  and  that  the  land  shall  always  go  accord- 
ingly ;  and  there  not  only  a  descent,  but  a  quasi  descent,  any 
interest  which  is  claimed  in  the  land  as  by  (I)  an  heir,  I  con- 
ceive, partakes  of  the  nature  of  it ;  and  being  taken  to  be 
gavel-kind  or  borough  English  land,  all  the  incidents  and  cir- 
cumstances belonging  to  land  of  that  nature  accompany  it : 
and,  therefore,  if(m)  I  create  a  rent  de  novo  of  such  land,  it 
•  shall  partake  of  the  nature  of  it.  But  if  you  allege  a  parti- 
cular custom,  the  land  shall  descend  JunioriJUio:  the  law  takes 
that  custom  as  you  allege  it,  and  enlarges  it  no  further ;  and 
therefore,  I  hold  in  that  case,  upon  such  a  particular  custom, 
l^n)  you  will  avow  for  a  rent  granted  one  of  borough  English 
A  custom  to  "^nd,  and  maintain  it  by  that  custom,  it  is  not  good.  No^ 
grant  land  by  then  a  custom  to  grant  land  by  copy  shall  extend  to  grant  rent 

^rtf  togruit  ^^^  ^^  ^^^  ^^"^  ^y  ^^Py '  ^^^^^  yet  is  a  &r  stronger  case  thap 

rent  out  of      the  plaintiff's  case. 

^^land  by  ]jjy  brother  Tyrrel,  who  held  the  contrary  opinion,  that  as 
this  custom  is  found,  the  youngest  son  or  brother  shall  have  it, 
he  takes  the  objection  against  him  to  be,  that  by  .the  custom 
there  ought  to  be  a  descent ;  and  there  can  be  none  here,  be* 
cause  the  Ancestor  was  never  in  possession ;  and  he  gives  ^ 


copy. 
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(m)  (f  inserted  in  Uie  handwriting         (ti)  (/;  not  in  the  manascript. 
1 
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ItiiMfbM  «iM^y«r  to  in    S^A^st^  he  sttya,  ttat  if  A.  mrrefMst  to 

tke  me  of  D»  mud  his  hekd,  and  B.  dies  before  vKfanittance,  his 

heir  efaalt  b$  Admitted ;  and  jrek  do  man  tlaid  ae  bdr  to  another 

who  neMl*  Wae  pdisessed ;  and  to  daim  as  hekv  alid  to  dain     Ba&kbk* 

by  deseent  ia  ftll  cfte ;  secdndly^  be  Bays,  the  heir  sft  commoD 

kw  may  cMm  by  descettt  as  beir,  or  ^quasl  heir,  aad  therefore 

so  may  the  younigfest ;  thirdly,  if  the  youn||;e*t  cannot  daim  by 

the  aiialom  for  default  of  posBessioD,  by  the  eanle  reasoft  tho 

eldest  oanHot^  and  so  the  snmsttderor  might  keep  it 

Ansn^v^If  I  had  j^toted  Ms  premises^  yet  under  pardon, 
it  Ibochee  MM  tty  eondiasion  i  fo^  I  do  tot  ^7  there  cannot  be 
actasioteary  heir,  where  tiie  ancestor  was  aolt  in  poesesrfon^ 
and  thtti«  eanoot  be  a  guosi  deseeat  of  ettsSoasary  iands  t  baS 
I  say tiik  privaie  ^ostom^  as  it  is  set  fbrth^  extends  not  to  sbcfc 
aa  Miaie.  A  private  eastern  is,  that  a  eapfkaid€r(o)  may 
make  a  aettleaieat :  he  rimll  not  tfiake  a  lease  and  release^  and 
Oat  is  qMa  a  settlement :  but  I  shovld  deny  some  of  his  premises 
if  ttere  wer6  time  i  and  it  tontems  not  ear  caM  in  iqueslioii,  but 
it  eoaeeifts  Aat  only  wherein  I  have  given  my  single  opinion. 

BAt^MSondly^  the  ctfstom  shall  net  be  taken  stride  bot  • 
jMoW  dmeM  shall  serif^  fbt  ii  real  descent)  as  if  borMgb 
Bl%fifii  laMfae  let  to  A.  taHfd  his  heh^  for  the  life  of  B.,  and 
A.  diesi  Ms heiir  Is  ia  bjr  k  q$kM  deesent  1  mwrwer,  first,  as 
th6tiM  iS^fnH,  tt  proves  for  vse  i  fbr  ye«  allege  the  custom  to 
Be  %«WM^  Bbg^.  Bnt  if  you  did  Is^  it,  a  fiartiettiar  oostom 
Alit  IM  isimj^lslMids  shaH  descetfd  to  the  yefungest,  I  deny  the 
Isw'to'beso^  for  it  is  aot  within  tire  compass  of  the  particular 
eaaSoriu  Bat,  seebBdly,  there  was  a  teal  desesbt^  and  net  a 
jftfitti^)  descent;  an  estate  actaaCly  descended,  Aougb  not 
tritfa  all  the  qualities  of  a  descent,  in  tespect  of  the  exility  of 
the  estate. 

Thirdly^  he  objects,  that  it  is  better  to  find  the  custom  par- 
ticidarly,  io  axpreas  terms,  than  to  find  it  ia  the  natwe  ef 
horoi^h  SaglUi.  First  I  say,  it  Is  not  better;  for  the  law 
takes  ifeeJtkse  of  the  terms  tioroagh  En^K  A  and  gavel-kiad*  Be* 
coodly,  If  all  the  codseqaence^  and  hidden  ts  to  a  general  cus- 
tom of  borough  English,  &c.  were  alleged  in  a  particular  cus- 
tom, I  take  it  the  law  would  be  all  one,  bat  they  are  not. 

And  whereas  he  says,  borough  Eaij^sh  is  a  custom  that  the 
jom^est  Aall  inherit,  as  heir  to  his  fotber.  First,  he  describes 
it — ^be  delfaies  it  tiot,  nor  pleads  it.  Secondly,  the  heir  may 
inherit,  atad  yet  (he  land  not  descend.  'But  the  cu^drii  here 
beinf  alleged  as  a  private  and  particular  custom,  the  court 


.t0).]fr.  fiugmve   4ii|i^im   tks     tokhafe^bwe. 
words  «'  copyluUer*'  sad  "  qhuT 


SSt  Judgments  andjudkkil  argummU 

lan:       cannot  take  any  other  notice  of  it  than  aB  it  is  found  by  the 
^^"^"^^^"^^  jury ;  and  the  commencement  of  the  custom  being  grounded  on 
Fatnb       h  descent,  viz.  that  the  lands  descenderuni^  et  descendere  <fe« 
BABKEBk     i^tJiUo  orjhairijuniariy  we  cannot  extend  it  to  a  higher  be- 
ginning; and  therefore  it  reacheth  not  to  our  case,  where  be 
from  whom  the  title  as  heir  is  derived  was  never  a  copyholder^ 
and  so  could  not  transmit  a  descendible  estate,  or  right ;  and, 
therefore,  as  to  the  matter  in  law,  as  this  custom  is  found,  I 
think  judgment  ought  to  be  given  against  the  plaintiff,  (p) 
,  There  is  another  question  in  this  case  on  the  special  ver- 
dict; the  jury  find  that  Went  and  his  wife  surrendered  to  the 
use  of  Nathaliiel  Richer,  bis  heirs  and  assigns,  pro  ui  by  the 
copy  read  in  evidence  appears ;  tetwr  cuju$  quidem  capias  sequitur 
inJime  verba^  and  so  finds  the  words  of  the  copy  itself,  upder 
the  steward's  hand,  6  Ap  :  24 Car.;  in  which  copy  it  is  also 
recited,  that  it  was  further  found  by  the  homage,  that  Nathaniel 
died  ante  hone  curiam^  and  et  ante  admissianem  suam;  idea 
modo.  ad  hanc  curiam  came  Margaret,  Elizabeth,  Rose,  Anne, 
and  Susan,  and  as  cousins  and  heirs  of  the  said  Nathaniel ;  viz. 
daughters  of  Robert,  his  eldest  brother,  deceased,  pray  to  be 
admitted,  and  are  admitted,  and  concludes,  extr.  per  J.  D. 
seneschall:  and  then  the  special  verdict  goes  on,  and  finds  the 
death  of  Nathaniel  before  admittance  without  issue,  and  that 
the.  said  Robert  was  his  elder  brother,  and  bad  issue  the  said 
five  daughters,  his  coheirs ;  and  find  that  John  was  youngest 
brother,  and  the  lessor  was  his  youngest  son,  and  survived 

(p)  la  Lord  Raymoad,  1026.  the-  qnestioii  was  between  the  eldest  ion 

caae  and  this  first  point  are  noticed  and  youngest  son  of  B.,  who  should 

in  the  following  words :  **  The  com-  have  thQ  lands  s  and  it  was  adjudged 

mon  law  takes  notice  of  these  cus-  that  the  eldest  son  in  this  case  should 

toms  of  gavel-kind   and    borough  inherit,  because  of  the  straitness  of 

English;  and  there  is  a  very  remark-  the  custom;  that  the  land  should 

able  case  adjudged   in   my  Lord  de$eena^  and  so  here  was  no  eMte 

Bridgman^  time»  which  is  not  re-  in  the  ancestor  to  descend,  there 

ported  in  any  printed  book ;  it  was  ncTer  being  any  seisin  in  the  ance9- 

in.the  years  1660,  1661,  and  it  was  tor.    But  by  my  report,  it  would 

entered  Hil.  1655.  Rot  779.  C.  B.  haTe  been  otherwise,  if  it  had  been 

into  Hale  and  .    There  the  alleged  that  the  lands  were  of  the 

case  was,  that  copyhold  lands  of  nature  of  borough  English  (which 

e?ery  tenant  dying  seised  were  de-  it  was  oot,  but  only  set  forth  as  a 

scendible  by  the  custom  of  the  ma-  particular  custom)  because  the  law 

nor  to  youngest  son ;  and  a  surren-  takes  notice  of  the  custom  of  bo- 

der.was  made  to  the  use  of  B.  and  rough  English,  but  not  of  that  spe- 

his  heirs,  who  died  before  admit-  cial  custom ;  and  in  pleading  that 

tance.    If  B.  had  been  admitted,  it  lands  are  of  the  nature  of  borough 

was  agreed  that  after  his  death  the  English,  you  need  not  set  forth  the 

youngest  son  should  have  inherited  t  eusto^m  specially  for  that  reason.**— «i> 

but  dying  before  admittance,  the  Lord  Jtaymond.  1(^ 
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Via  father  ;  and  found  the  admittance  of  the  lessor,  the  6th  of       166%. 
Ap :  24*  Car. ;  bat  find  not  the  admittance  of  Robert  the  elder 
brother's  daughters,  nor  make  any  mention  of  it  otherwise 
than  as  it  is  recited  in  the  copy.    So  that  I  hold  it  clear,  that 
upon  this  rerdict,  it  shall  not  be  understood  that  the  daughters 
of  the  elder  brother,  who  were  heirs  at  law  were  admitted,  for 
it  is  not  found  by  the  jury  that  tbey  were  admitted  ;  for  though  Where  the  ad« 
the  first  copy,  which  is  found  in  hose  verba^  recites  that  they  "  mJholdw  is 
were,  yet  the  jury  do  not  here  find  it ;  and  so  id  no  verdict  of  recited  in  a 
this  jury.    Secondly,  The  reference  to  the  copy  was  notge-  andUircourt 
serally  by  the  jury,  as  to  all  the  matter  contained  in  it,  but  roll  is  found 
only  as  to  the  surrender  to  the  use  of  Nathaniel ;    and  it  ^  a  special 
would  be  mischievous  to  make  a  recital  in  a  copy  to  be  a  admlsion  is 
verdict  of  a  jury  in  that  to  which  they  refer  not ;  perhaps  it  not  part  of 
is  not  true;  and  if  it  be  construed  their  verdict,  the  jury  are  iheju'nr"^ 
subject  to  an  attaint  for  that  which  they  found  not. 

This  I  take  for  law,  and  yet  I  think  judgment  ought  to  be 
given  against  the  plaintiff!    For  as  I  have  held  the  younger 
brother's  son,  whose  lessee  is  plaintiff*,  hath  no  title,  because 
the  custom  as  it  is  pleaded  began  not  high  enough,  but  only 
as  the  descent;  then  the  case  is,  a  copyholder  surrenders  to 
the  use  of  Nathaniel  Richer,  his  heirs  and  assigns,  who  dies 
before  admittance,  the  lord  admits  the  lessor  of  the  plaintiff*, 
who  is  not  heir,  who  enters,  and  makes  a  lease  ;  and  his  lessee 
briogs  an  action  of  ejectment  against  the  right  heirs  of  the 
surrenderee,  who  never  were  admitted.  It  is  npt  much  material  He  who  is  eo- 
io  the  case  whether  the  lessor  was  admitted  as  heir,  or  gene-  ^'^'^u^/ . 
rally ;  but  it  is  found  only  that,  petiii  $e  adnnttiy  et  admissus  est^  a  mere 
without  anj  mention  of  his  being  heir  to  the  surrenderee;  stranfrer  as  to 
neither  do  I  lay  any  force  upon  it,  that  the  defendants  had  the  gicm.^oin^ 
right  to  be  admitted ;  for  till  their  admittance  as  to  any  pes-  sessory  ac- 
aession,  or  possessory  actions,  they   are   all   one   as   mere  mt[|^Qcer^' 
itrai^rs,  as  I  have  shewed  before. 

But  I  hold  the  admittance  of  the  heir  of  the  younger  brother  if  upon  a  sur- 
io  this  case  to  be  void ;  for  when  Went  the  copyholder  sur-  render  of  co- 
rendered  to  the  use  of  Nathaniel,  his  heirs  and  assigns.  Went  fJrd%drait\ 
is  atiU  tenant  till  there  be  an  admittance  according  to  his  sur-  wrongperson, 
render.  The  lord,  as  I  said  before,  is  but  iin  instrument  through  admiuhe 
whom  the  estate  passeth ;  and,  therefore,  if  the  lord  admit  upon  right  person  % 
a  surrender  a  wrong  person,  he  may  after  admit  the  right  per-  ^[^iitunre  of 
eon*     Nay,  till  such  admittance  of  the  right  person,  the  copy-  the  right  per- 

holder  who  formerly  surrendered,  as  I  conceive,  hath  tlie  8on,ihesiir- 

^^^•-  -,  ■  1  JL-     renderor  hath 

estate;  for  his  surrender  was  ad  usum  such  an  one  and  his  the  estate. 

heirs ;  that  is,  so  as  such  an  one  or  his  heirs  be  admitted. 

Weatwjck's  case,  4  C.  28.  is  full  as  to  that  point.    The  lord  The  lord  bath 

hath  only  power  to  make  adnittance  secundum formam  ei  ef^  maL^admit- 
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1662-      fectum  sursum  reddiiianis;  and,  therefore,  the  graifting  it  Gfvar 
.^■^"^^^^^     to  another  is  without  warrant,  and  as  if  there  were  no  sur- 
Fayke       render  at  all.    And  the  case  I  put  before  is  strong  as  to 
Barker.     *'''*  point;  a  copyholder  surrenders  into  the  bands  of  the  lord, 
tance  accord-  ^^^  accepts  the  surrender  (which  is  tantamount  a  present- 
ing to  the        ment)  and  after  the  lord  enters,  the  copyholder  who  sa^- 
f«^ T^  ^''  ^^^^^^^^  ^^y  ^^'^^S  hw  action;  for  the  surrender  was  only  to 
render.  a  special  purpose,  and  till  that  takes  effect  the  estate  remains 

in  the  surrenderor. 

So  in  our  case,  it  appears  the  youngest  brother's  son  had  not 
any  title  by  this  custom  as  it  is  found ;  and  that  the  admittance 
of  him  was  not  according  to  the  surrender  of  Went ;  and  then 
consequently  it  is  a  void  admittance,  and  the  estate  is  still  in 
Went.  And  admit  the  defendants  have  no  right,  yet  they  are 
not  guilty  to  the  plaintiff,  or  his  lessor.  And  though  it  is  found 
that  the  lessor  of  the  plaintiff  entered  and  made  the  lease,  and 
no  entry  is  found  of  the  daughters  heirs  at  law  before  they 
commanded  the  defendant  to  enter  upon  the  plaintifl^  yet  tbe 
Court,  upon  this  yerdict,  shall  not  intend  thereby  a  priority  of 
possession ;  for  that  it  is  not  found  that  Went,  the  surrenderor, 
was  ever  put  out  of  possession ;  and,  therefore,  it  shall  not  be 
intended  but  that  according  to  his  right  he  continued  his  pos- 
session. He  might,  perhaps,  be  in  possession,  and  perhaps 
not;  and  we  shall  not  attaint  a  jury  upon  conjecture.  And  so 
upon  the  whole  matter  I  conclude  that  no  title  upon  this  ver- 
dict appear  for  the  plaintiff;  and  that  judgment  ought  to  be 
given  for  the  defendant  (q). 

(q)  Iq  the  short  note  of  the  case,  title  a^inst  the  defendant.    But  it 

in  the  65th  number  of  the  MSS.  the  appears  hy  the  verdict  (the  heirs  at 

second  poiiDt  iathtt9  stated:— ^  law  aot  being  found  to  be  admitted, 

"  Another  ppint  was,  whereon  we  to  wjliom  the  right  of  admittance  b^ 
agreed : — ^the  special  verdict  finds  longedt)  that  the  estate  was  in  the 
the  death  of  the  surrenderee,  and  the  surrenderors  and  it  is  not  found 
admittance  and  entry  of  the  young-  that  he  was  ousted  by  the  lessor  or 
est  nephew,  and  his   lease  to  the  the  lessee ;  and  then  tiie  defendatats 
plaintiff,  and  the  entry  of  the  de-  are  guilty  to  him,  and  not  to  the 
fendant  by  the  command  of  the  heirs  plaintiff.  And  the  difference  is  be- 
at law,  and  ousting  the  plaintiff;  tween  a  priority  of  possession,  where 
who  thereupon  brings  his  action ;  the  title  appears  to  any  other  third 
that,  though  the  lessor  of  the  plain-  person,  and  where  a  title  appears  ia 
tiff  was  admitted,  yet  not  being,  (as  a  third  person.   And  it  appears  not 
we  have  taken  the  law)  heir  to  the  that  he  was  ousted  of  possession; 
surrenderee,  this  admittance  creates  for  entry  and    expulsion  of   the 
hin^no.titlei  but  he  is,  as  against  plaintiff  prove  not  necenarily  eatrjr 
those  who  have  right,  a  wrongdoer,  and  expulsion  of  the  surrenderor  ^ 
notwithstanding  his  admittance ;  and  and  shall  not  be  supposed,  because 
that  priority  of  possession,  never-  the  law  will  not  suppose  a  tortious 
thdessy weuM  give  him  and  his  lessee  act** 
1 


in  ike  Common  Pleas  and  otAer  Courls. 
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.  r«f  i  Go.  07.  Qiiodtirs  caws 
nnd  qnarej  if  tjiere  be  not  a  diffsr- 
eoce  upon  a  fecial  conclusion, 
where  there  is  no  title  for  the  de- 
isDdant;  for  H  is  time  enough  for 


him  if  the  plaintiff  have  no  lillei 
and  where  no  title  at  all  appears  for 
the  plaintiff. 

Fide   S    Co.  4S8.     Batenian    e. 
Allen. 
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PETTY  V.  GODDARD. 

Adjot^C^d  pro  defendentfi  per  opiniones  BridgmaO)  Hyde, 
Tyrrell;  Brpwae  argaed  i^l  Co\    28  April  1662.    Intr. 

(Devise  of  realty  and  personalty  to  the  wife  of  the  testator  for  so 
many  years  as  she  should  live  sole ;  remainder,  If  she  should  marry 
or  die,  to  Che  next  heir  male  of  the  body  of  his  first  son,  and  to  the 

.  ibfirsffiale  of  his  body ;  remainder,  in  default  of  such  issue,  to  the 
second  son,  if  then  living,  and  if  dead,  remainder  as  before ;  and 
so  to  the  third  son ;  and  so  to  Thomas  (fourth  son  of  the  testator) 
^*  if  he  be  then  living ;  and  if  he  be  dead,  thea  to  remain  to  the 
mtKirhAT  mele  of  the  body  of  Thomas,  and  to  the  heirs  male  of 
.his  h^d^  b^otten,  and  to  be  begotten  for  ever."  Thpmas  takes 
an  estate  tail  by  this  devise ;  and  so  mnch  the  rather,  as  such  con- 
struction is  required  by  other  clauses  in  the  will,  expressing  the 
gemandMetMm  of  the  testator  (a).) 

This  term  (b)  the  case  of  P^tty  aod  Ooddard  was  solemoly  Harg.  MSS. 
,weg^^  in  the  Coorl,  and  Justice  Browne  argued  for  the  ^^^^^>  ^^^' 
plajiitpiff.  Tyrrell  propter  agrtiudinem  was  absent :  but 
dedlMr^. bis  opinion  to  agree  with  Hyde  and  myself,  who 
..#lgiied  for  the  defendant ;  and  judgment  given  ac- 
4;oildiqgly.  And  after  Mr.  Smith,  father  of  the  plaintiff's 
loflSOTy  moved  for  moderation  of  costs,  and  said  he  would 
prosoGUte  no  writ  of  error,  being,  ^s. he  said,  satisfied 
tlie  law  was  against  him.  See  the  case  in  my  argument 
vtlais^. 

■  Hai^.MSS. 

BRinOM AN  C,  J.  No.57,fol. 

Ilobert  Pettj  bath  broMght  an  action  .of  trespass  and  eject-  Argument  at 
mefU  ,againit  Edward  Goddiurd,  of  the  mpiety  of  twelve  mes-  l^^^ge. 


(c)  See.Fjeame  on  Contipgent  Re- 
■aindeis,  p.  150,  &c.  181,  &c.  7th 
ediL  And  see  Jesson  e.  Wright,  € 
Wgh.  I«  I>oed*;Wright  o.  Jeisoa, 


on  Estates,  346,  &c«;  and  see  Ap- 
pendix C. 

{b)  Easter  iseS;  14  Gar.  2. ;  but 
the  Roll  1669,  rot  iaS6.  seems  to 
he  incorrect 
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Special  ver- 
dict 

W.O.had 
isAue  foar 
8on8.WilIiaiD» 
John,  Via- 
cent,  and 
Thomas,  and 
devised  his 
lands  in  A.  to 
his  wife  for 
so  many  years 
as  she  should 
live  sole.  Re- 
mainder, if 
she  should 
marry  or  die, 
to  the  next 
heir  male  of 
the  body  of 
William,  and 
to  the  heirs 
male  of  his 
body.    Re- 
mainder, in 
default  of 
such  issue,  to 
John,  if  then 
living,  and  if 
dead,  remain- 
der as  before ; 
and  so  to 
Yincent;  and 
so  to  Thomas» 
if  then  living; 
and  if  dead, 
remainder  to 
the  next  heir 
male  of  tho 
body  of  Tho- 
mas, and  to 
the  heirs 
male  of  his 
body  forever. 


suages,  twelve  gardens,  two  hundred  acr^  of  land,  aixty  acres 
of  meadow,  two  hundred  acres  of  pasture,  and  one  hundred 
acres  of  wood,  with  the  appurtenances,  in  Ogboorne  Measey, 
Ogbourne  St.  Andrews,  Ogbourne  St.  George,  and  Ramsbary^ 
upon  the  demise  of  John  Smith,  October  1,  1659,  from  Mi- 
chaelmas then  last  past,  for  five  years.  Upon  Not  Guilty 
pleaded,  a  special  verdict  is  found. 

That  William  Goddard  the  elder,  diu  aniCy  See.  was  seised 
in  his  demesne,  as  of  fee,  of  the  entire  tenement  in  the 
declaration  mentioned,  and  held  the  same  in  socage  ; 
and  had  issoe,  William,  John,  yincent,  and  Thomas 
Goddard ;   and  being    so    seised,    8(h    September^ 
1597,  39  Eliz.  made  his  last  will  and  testament  in 
writing,  filler  alia  in  hose  verba :— ^^  I  give,  will,  and 
bequeath  to  Elizabeth  my  wife  all  the  profit,  advan- 
tage, use,  commodity,  increase  and  benefit,  yearly, 
and  from  time  to  time  arising,  increasing,  growings, 
and  coming  by  and  out  of  my  dwelling-house  ;  and  of 
and  by  all  my  lands,  meadows,  &c.  and  hereditaments, 
in  Ogbourne  Meads,  and  Ray  Meads,  in  the  manor  of 
Barton ;  and  out  of  and  by  all  my  household  stufi^ 
implements  of  household,  goods,  stocks,  stores,  chat- 
tels, and  cattle  whatsoever,  at  the  time  of  my  decease^ 
being  in  or  upon  the  said  house,  and  all  other  the  pre- 
mises; together   with  the  benefit,  use,  profit,  and 
commodity,  of  the  lands  called  Bldce's  Wood,  in  the 
parish  of  Ramsbury.  And  for  her  better  maintenance 
and  training  of  her  children,  I  give  unto  her  all  the 
tithes  in  the  manor  and  town  and  fields  of  Ogbourne 
Measey,  to  my  rectory  of  Ogbourne  St.  Andrews  and 
Ogbourne  St.  George  belonging.     JSabendwn  the 
said  use«  possession,  profit,  advantage,  &c.  of  my  said 
mansion    house,   lands,    tenements,    hereditaments, 
tithes,  oblations,  meadows,  leases,  pastures,  and  all 
other  the  premises  before  expressed,  unto  her,  from 
my  decease,  Jbr  and  during  so  many  years  as  she  shall 
live  sole.    And  (/*  she  marry  or  die^  upon  the  first  of 
them  which  so  shall  happen,  then  the  said  goods,  chat- 
tels, and  all  the  premises,  and  every  part  thereof,  with 
all  and  singular  their  appurtenances,  shall  remain, 
come,  and  be  unto  the  next  heir  male  of  the  body  of 
William  my  son^  and  to  the  heirs .  maJe  of.  his  bodjfy 
begoUen  and  to  be  begotten  f  and  for  default  of  suck 
issue  maky  then  the  said  goods,  chattels,  &c.  and 
premises  to  remain,  &c.  to  my  son  John^  if  he  be  ihetm 
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thing;  and  if  he  be  dead,  then  the  said  goods,  chat-  1662, 
tele,  &C.  (verbatim  ut  supra)  and  so  to  Vincentj  and  ^^^^^^^^^ 
so  to  Thomas  J  if  he  be  then  living;  and  if  he  be  dead,  "Tnr 
then  the  said  goods,  &c.  to  remain  to  the  next  heir  Goddaro. 
male  ofihe  body  of  Thomas^  and  to  the  heirs  male  of 
his  body  begotten  and  to  be  begotten  for  ever.  Proviso, 
and  my  express  mind,  will,  and  intent  is,  that  if  ray 
wife,  within  a  month  after  request  by  any  of  the  over- 
seers of  my  will,  enter  not  into  abend  of  such  penalty 
as  the  overseers  shall  like,  containing  the  matter  and 
effect  in  substance  hereafter  expressed ;  vts.  with 
condition  to  pay  and  deliver  all  such  chattels,  leases, 
household  stuff,  chattels,  and  implements  of  house- 
hold, as  by  this  will  she  may  have  and  use,  not 
spoiled,  &c.  otherwise  than  by  using  thereof,  in  good 
order,  bat  of  as  good  value,  or  nigh  it,  as  they  shall 
be  praised  at  after  my  death ;  or  if  any  be  worn,  con- 
samed,  or  spoiled,  if  she  in  satif^faction  thereof  pay 
other  the  like  parcels  of  goods  of  the  like  nature,  sort, 
and  value,  unto  William,  my  son  and  executor,  or 
unto  the  eldest  and  next  heir  and  issue  male  of  his 
body  lawfully  begotten  ;  and  fir  default  of  such  issue 
or  heir  male  of  his  body,  to  the  next  in  blood  of  my 
soHSyOnd  sons^  sons  which  shall  happen  to  be  living,  and 
shall  be  my  next  heir  male  inheritable  of  my  lands ; 
so  as  my  said  goods  may  remain  unto  my  heirs 
male  with  my  lands,  according  as  though  the  same 
were  land,  and  entailed  unto  my  heirs  male  of  my 
body,  at  or  hetdf^  the  day  of  her  marriage  again. 
[So  much  of  my  leases  as  shall  in  the  mean  time  run 
out  between  the  day  of  my  death  and  the  time  ap- 
pointed to  deliver  the  goods  and  premisses  before 
mentioned  to  be  delivered  or  paid  to  my  son  William, 
and  unto  any  other  person  unto  whom  the  same  shall 
appertain,  according  to  the  limitation  aforesaid,  and 
the  value  thereof,  being  foreprized.]  She  to  stand 
finee  and  not  chargeable  to  restitution  ;  or,  if  she  re- 
mains unmarried,  if  her  executors  pay  or  deliver  to  my 
son  William,  he  being  then  alive,  or  else  to  the  next 
heir  or  issue  male  of  my  son  William,  lawfully  to  be 
begotten  ;  and  for  lack  of  such  heir  male,  or  issue  of 
his  body,  to  the  right  and  next  heir  male  of  me  the 
said  testator,  all  the  said  chattels,  leases,  household 
stuff,  goods,  and  implements  of  household  stuff,  (ex- 
cept as  before  excepted)  within  forty  days  after  her 
^death ;  or  if  any  of  the  said  goods  shall  be  consumed^ 
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William  dies 
without  issne, 
the  wife  dies, 
John  enters, 
and  dies  with- 
out issue 
male; 


Vincent  en« 
tered,  and 
died  without 
issue  t  Tho- 
mas entered, 
and  suffered 
a  common 
recovery  to 
the  use  of 
himself  and 
his  heirs. 


altered,  or  ebanged,  if  she,  her  ezeentoraj  Ac.  pay  to 
my  said  son  and  execotor,  if  he  shall' be  then  living, 
or  to  saeh  other  person  as  the  same  goods,  household 
stuff,  and  other  the  premises  be  limited  and  appointed 
unto  and  shall  appertain,  according  to  the  limitations 
aforesaid,  other  like  parcels  of  goods  of  Ae  like  na- 
ture, in  stead  and  satisfaction  of  the  said  goods  so  con* 
sumed,  &c.  then  the  said  obligation  to  be  void.  And 
I  further  will  that  the  overseers,  from  my  decease, 
until  my  son  William  accomplish  the  age  of  twenty- 
four  years,  if  he  shall  so  long  live ;  and  after  his  de- 
cease, until  such  time  as  the  next  of  my  blood,  to 
whom  I  have  limited  and  appointed  sueh  portions  and 
legacies,  bequeathed  t6  my  son  William,  if  he  shall 
die  before  twenty-fottr  years,  (aliqutd  deesi  in  recardo 
ei  tesUanento.)  All  and  singular  the  revenues,  profit^ 
and  commodity  of  my  lands,  hereditaments^' &c*  and 
of  all  chattels,  goods.  Set,  bequeathed  to  my  said 
son  William,  for  the  use  of  the  said  WiUiam,  my 
son ;  and,  after  his  decease,  to  the  use  of  the  next  of 
my  blood,  to  whom'  I  have  liitnited  and  appointed  the 
same ;  and  they  the  said  overseers  to  use  the  said 
yearly  profit  of  my  said  son,  his  livings  and  goods,  to 
the  best  use,  benefit  and  profit,  ftc.  of  my  said  son 
William ;  and  of  all  others  6f  my  blood  to  whom  bis 
portion  shall,  may,  and  hereafter  doth  come  and 
appertain. 

They  find  the  death  of  the  testator,  and  of  William  the 
son,  in  the  life  of  ElizabMi,  without  issiie ;  and  her 
death,  unmarried ;  and  the  entry  of  John,  and  his 
having  issue,  Elizabeth  and  Lucy,  his  daughters  and 
heirs ;  and  his  will,  88th  April,  1621,  in  hcBC  verbOj 
whereby  he  bequeathed  his  daughters  each  1000/.  to 
be  paid  at  twenty-one,  or  marriage ;  and  other  lega- 
cies :  ^^  All  my  other  goods,  lands  and  leases,  I  give 
unto  my  brother  Vincent  Ooddard,  whom  I  make  sole 
executor,  desiring  him  to  have  a  care  to  aee  this  will 
performed;"  and  dies  in  16S5,  ElizabeA  being  of 
the  age  of  twenty-one.    That  Vincent  entered,  and 
in  February  I64£,  died  without  issue.    That  Thomas 
entered,  and  was  seised,  pro  ui;  and  ^ts  fbrth  a  re- 
covery, Hil.  1651,  against  Thomas,  then  tenant  of  the 
freehold,  to  Ae  use  of  Thomas  unA  his  heirs. 

They  find  that  in  September  1645,  Elizabeth  married 
P.  Smithy  and*  bad  issue  John  Smith,  the  lessor,  and 
dies  85th  Odtober,  1659.    And  after  find  the  wiU  of 
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Tbomasi  Goddard,.  November  I65S;  by  which  the       16Q2. 
now  defendant  Edward  Goddard  entitles    hioiself.     ^-^v-x/ 
And  the  death  of  Thomas  Goddard  in  1659;  and  the       ^^"^ 
entry  of  Edward  Goddard  the  defendant ;  and  the    Goddard* 
entry  of  John  Smithy  as  heir  to  Elizabeth,  into  the 
moiety  in  question,  and  lease  to  the  plaintiff:  fno/e 
an  infant  and  not  by  deed  nor  rent  reserved)  and  the 
entry  and  ejectment  of  him  by  Goddard  the  defendant. 
Et  si  supra  totam  materiam  the  defendant  be  guilty, 
peniius  ignorant^  S^c. 

Beibrel  come,  to  the  point  of  the  case,  \  must  premise  a 
fcyw  tbings;  Gaaes  of  wills  have  more  of  trouble  and  uncer- 
ia^skj^  than  other  cases:  First,  They  are  commonly  made  when 
men  BXB'in  extremis ;  and  then  reason  is  disturbed,  and  the 
bpsioesa  precipitated,  or  done  by  ignorant  men  who  know  not 
the  law;  or  (if  by  lawyers)  yet  who  have  not  time  to  know  the 
condition  and  nature  of  the  estate  devised. 

Seeondly,  the  testator's  will  is  the  law  which  must  guide  the  The  testator's 
Jlndge ;  his  intent  being  obscure  and  uncertain^  it  is  difficult  Zw^ !!  ^  !f^ 
to  fipd  it  out;  and  as  men  have  several  fancies^  so  will  their  guide  the 
cpoclfisions  be  different.    In  other  cases  we  have  responsa  pru-  J"'s^- 
deniium  praxinjurisperitorumi  ancient  and  modern  expositions 
and  aathorities ;  here  we  walk  untrodden  steps.    No  will  re- 
ceives strength  or  authority  from  a  resolution  or  judgment  in  No  will  re- 
another  will ;  for  every  little  circumstance  differs  it,  and  the  ^r'l^rif* 
will  of  one  is  no  more  to  be  compared  to  another's  will,  than  froiu  a  reso- 
tbe  £Eiee  of  that  man  to  the  other  man's  face ;  some  resemblance,  lotion  or 
bat  no  identity ;  and  it  is  rare  to  have  so  much  as  a  proportion  another  willi 

or  analogy  in  reason,  of  one  case  to  another.  fp^®^^ 

little  circam- 
staaoe*diiFera  it:  and  it  is  rare  to  have  so  mudi  as  a  i^oportion  or  analogy  in  rea- 
son of  one  case  to  another. 

Tetsome  general  rules  there  are,  which  direct  us  in  the  ThreeOcneral 
exposition  of  deeds  and  Wiitlngs,  liut  much  more  iti  wills,  as :     exp^itton  of 

deeds,  atid  much  more  of  wills  are»— 

Virst^  That  Ae  intknt  6f  th^  party,  qkanfumjtefipotbity  be  ist,  That  the 

parsaed  in  the  construction  of  words.  JTartf  l^^puV 

sued,  as  completely  as  possible,  in  the  consimction  of  woi^ 

Secondly,  That  there  may  seem  to  be  a  contrariety,  or  dif-  sdly,  That 

ftrence  in  one  part  of  it  from  the  other ;  or  if  in  some  part  of  56*^20?^? 

it  be  more  curt  or  obscure,  in  another  more  large;  so  that  possible, so 

instruction,  as  much  as  may  be,  is  to  be  made,  that  all  may  ^ordu'l^^^ 

^udf  if  it  be  agreeable  to  law ;  and  not  part  taken  in,  and  part  stand,  if  they 

rriected.  be  agreeable 

*  to  law. 
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1669.  Thirdly,  In  writing,  especially  in  wills,  non  tarn  aiiendenda 

^^^^'^"^^     est  proprietas  verborum  quam  rerum  significatio. 
Petty  ^]j  ^y^^^  ^^^^^  ^Hj  jj^^jj  jp  ^^^  ^^^  ^^j  j  ^^^\  y^^^  withio 

GoDDARD.    ^^^^  *  ^^^  I  ^^^'^  "^^  ^'^^  '"y  discourse  upon  these  generals, 
sdly»  That  the  ^^^  "P^"  ^^®  particular  words  of  their  will, 
mere  force  I  conceive,  first,  the  intent  of  the  devisor  was,  that  his  wife 

?s  not  so^  should  have  the  land  for  her  life,  if  she  continue  onmarried ; 
much  to  be      for  though  it  be  a  devise  to  her  for  so  many  years  as  she  should 

thftruetntent  ^'^®  ^'®'  ^^^  ^^^^  ^^^  decease  to  another,  I  make  no  differ- 
of  the  matter,  ence  between  that  and  a  devise  to  her  for  life.  If  it  were  a 
Devise  of  '  devise  for  so  many  years  as  she  shall  live,  it  must  be  void  as  a 
mMY^j'eJJ^  devise  of  a  chattel ;  for  it  is  against  the  rule  of  law  that  a 
as  one  shall  lease  for  years  should  be  totally  uncertain.  C.  C.  45*  b.  A 
li^  is  void,  as  parson  makes  a  lease  for  so  many  years  as  he  shall  be  parson, 
chattel.  it  is  void,  see  6  Co.  35.  The  Bishop  of  Bath's  case,  and  S3  H.  8« 

That  a  lease  Dyer  84.  But  in  a  will  it  shall  be  good ;  but  not  as  a  ebattd 
shouM^e  to-  le&s^y  ^^^  &»  A  freehold;  she  shall  have  it  so  long  as  she  con- 
tally  uncer-  tinues  a  widow  as  a  freehold :  and  so  is  Com,  Walden  and 
Sriurt**  Elkington's  case  522.,  a  devise  to  one  from  year  to  year 
law :  but  it  during  his  life  is  agreed  to  be  a  devise  for  life  ;  and  in  one 
M^a  ftee?*  W  ^^  ^^^  latter  words,  \(she  marry  or  die  then  the  premises  io 
under  cir-  remain  to  her  son^  are  a  sufficient  devise  to  her  for  life  by  ira« 
cunjsiances.     plication,  if  there  were  no  more  in  the  case. 

This  hath  been  agreed,  that  it  is  a  good  devise  to  her  for 
life  ;  and  so  I  take  it  for  granted,  not  being  much  to  the  end ' 
of  our  case,  unless  we  should  admit  a  contingency,  for  then 
it  would  be  material,  a  contingent  estate  (though  in  a  will)  not 
being  to  be  raised  where  there  is  no  freehold  to  support  it. 

Next  I  conceive  that  the  general  intent  of  the  testator  in 
his  will  was,  that  upon  the  death  or  marriage  of  his  wife^ 
William,  bis  eldest  son,  should  leave  it  to  him  and  the  heirs 
male  of  his  body,  remainder  to  John  and  the  heirs  male  of 
his  body,  remainder  to  Vincent  and  the  heirs  male  of  his  body  ; 
and  that  the  will  must  be  expounded  accordingly. 

[In  this  point  my  brother  Browne  differs  in  opinion  with  me  ; 
for  he  holds  the  devise  is  to  the  wife  for  life,  remainder  to 
William  for  life,  remainder  to  the  next  heir  male  of  the  body 
of  William,  as  a  single  person,  and  as  if  it  were  to  a  first  son, 
and  to  the  heirs  male  of  his  body;  with  like  remainder  to  John 
for  life,  omitting  the  other  sons  of  William ;  and  so  to  his  next 
heir  male  of  his  body,  as  a  single  person,  in  tail  male,  and  sq. 
over  to  all  the  rest.]  And  when  I  speak  of  an  intent,  I  shalt 
not  (c)  keep  myself  to  an  intent  mental,  foreign,  or  conjec- 
tural, as  my  Lord  Hobart  distioguisheth ;  for  that  were  indeed 

,  (c)  **  not*'  seems  to  be  omitted  in  the  manuscript 
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to  make  a  wHl,  but  not  in  writing,  which  will  not  pass  lands ;        \WL 
bnt  U^  an  intent  legally  drawn  out,  ex  vUeeribui  tesUtSj  out  of  the      >^V^ 
written  will  itself,  and  the  neeessaryconsequences  of  theabsardi-'  ^^^ 

ties,  and  unreasonableness  of  any  other  exposition  of  the  words.     Goddabd. 

There  are  two  clauses  in  the  will  whereopon  the  whole  Intent  to  be 
question  depends.    First,  the  devising  clause,  whereby  he  de-  ^^^j^^jJuni^ 
viseth  to  his  wife  for  her  life,  if  she  so  long  live  sole,  all  the  self,  and  the 
profit,  advantage,  use,  commodity,  increase,  and  benefit  yearly,  aeccswryeoo- 
and  from  time  to  time  coming  of  his  house  and  lands,  and  CNit  the  absurdi- 
of  all  his  household  stufl^,  implements  of  household,  goods,  ties,  u^^^ 
stock,  and  chattels  whatsoever,  at  the  time  of  his  death  b^ing  g^g,  of  any 
upon  the  said  honse,  and  other  the  premises;  and  if  she  marry,  other  ezpoii* 
or  die,  then  the  said  goods,  chattels,  and  other  the  premiseii  }^^ 
with  all  and  mngular  the  appurtenances,  shall  remain,  come^ 
and  be  onto  William  his  son,  if  he  be  then  living ;  and  if  bo 
be  dead,  then  the  said  goods,  chattels,  and  all  other  the  pre* 
laises,  to  remain,  come,  and  be  unto  the  next  heir  male  of  the 
body  of  Wilfiam,  and  to  the  heirs  male  of  his  body  begotten, 
and  to  be  begotten ;  and  for  defiiult  of  such  issue  male,  then 
the  said  goods,  chattels,  and  all  other  the  premises,  to  remain, 
come,  and  be  onto  John  his  second  son,  if  he  be  then  living ; 
and  ifhe  be  dead,  then  the  said  goods,  chattels,  and  all  other 
the  premises,  to  remain,  come,  and  be  unto  the  next  heir  male 
of  the  body  of  John,  and  to  the  heirs  males  of  his  body  be* 
gotten,  and  to  be  begotten ;  and  for  deiault  of  such  issde  male, 
then  &c.  to  Vincent ;  and  so  to  Thomas,  if  he  be  living ;  and  If 
he  be  dead,  then  the  said  goods,  chattels,  and  all  other  the  pre-^ 
mises  to  remain,  come,  and  be  unto  the  next  heir  male  of  the 
body  of  Thomas,  and  to  the  heirs  males  of  his  body  begotten 
and  to  be  begotten  for  ever. 

The  second  clause  is  a  provisional  6r  conditional  claiis^ 
whereby  the  testator  directs  a  bond  to  be  given  by  his  wife;' 
and  also  directs  the  eflect  of  the  condition  of  it  to  be,  that  the' 
said  goods  and  chattels,  in  case  of  his  wife's  marriage  or* 
death,  either  in  specie  or  in  value,  shall  be  answered  to  those 
who  are  to  have  the  land. 

I  need  not  strengthen  myself  so  fer  as  to  ground  my  opinion' 
upon  this  point,  thaf  an  estate  tail  was  created  to  the  sons  by' 
the  devisfaig  clause  alone,  if  there  were  no  mote  in  the  will ;' 
though  I  shall  have  occasion  to  say  something  to  that  point 
anon:  but  shall  enforce  my  conclurion  firbm  both  dauste  to-' 
gather,  both  the  devising  and  provisional  or  conditional 
clause  that  there  is  an  estate  tail  to  Wf fliam  and  the  heinr 
males  of  his  body,  with  like  remainder  to  John,  fte.;  for  Alatterdaass 
I  conceire  this  hist  clause  may,  by  the  rule  of  reason  find  kw,  ^^of^on 

and  law,  expeund  a  former  ohscnre  or  aaibiguoiis  claase. 
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lg»       expbnfid  Uie  forai0r,  if  tbeve  to  any.  obscuri^.  or  ambiguity  in 
^**^J^     itk    For,  first,.  i4  most  manifestly  appears,  even  by  tbe  devising 
'*••••       claose,  that  be  intended  his  goods  and  household  stuff  should 
GoDMBiir    e^  ^^^^  ^^  \BXki» ;  and  therefore  in  that  clause  he  devised  the 
goods  as  well  as  the  lands,  and  that  to  all  his  sods  in  remain- 
derj  one  after  another.    And  not  only  so,  but  in  the  devise  to 
aU  his  sons  he  takes  more  particular  care  in  the  devise  of  the 
goods  and  chattels  than  of  the  lands.    He  devises  the  goods 
andchaUeU^  and  aU  other  the  premises^^Avstj  and  particularly, 
ihtg/(Hids  and  chaUeh — the  rest  comes  in  after,  and^  in  general^ 
comprehended  under  the  urords  all  other  the  premises.    And, 
in  the  conditional  clause  also)    the  goods  and  chattels  are 
cottj^ed  together  ;  the  wordff  are,  so  that  my  goods  mojf  remain 
ufUomy  heirs  mak  with  my  landf  and  according  as  though  the 
s^mo  xeere  lands^  and  entaited  unto  my  heirs  male  of  my  body. 
Secondly^  If  the  conditional  clause  were  merely  foreign  to  the 
other^  yet  being  in  the  same  will,  if  any  thing  appear  in  it^ 
tjboiyh  a  latere^  and  by  the  bye,  which  j^ves  light  to  tbe  mean- 
The  law  mar-  ipg  of  the  former,  it  shall  be  made  ose  of;  and  the  law  plays 
ahalswon^as  the  herald)  and  marshals  the  wovds  as  tbey  may  best  agree 
t^^^th^   with  the  intent  of  the  devisor,  let  them  be  placed  in  never 
tbe  intent  of    go  much  confusion  and  disorder*    But  in  our  case,  tbe  provi- 
Uiem  be*^'  ^   ^ioffial  or  conditional  clause,  directing>how  the  gpods  should  go 
placed  in        with  the  land,  (xwhich  by  the  deviwigr  clause  were  devised  to- 
c^fo^o?!^  gather  with  the  laad)  hath  a  kind  of  dependence  upon  the 
disorder.         qtbev  clause,  and  isj  most  proper  to  explain  it*    In  Sonday's 
cas^  9  Go.  121.  (which  I  Aall  cite  hereafter  more  at  large> 
the  devise  was  to  Samuel ;  and  if  he  have  no  issue  male^  thea 
Thomas  to  have  it ;  if  Thomas  marry  having  a  male  issue^  thea* 
his  son  to  have  it  after  his  decease ;  if  he  have  no  male  issue^. 
then  Richard  to  have  it.    It  was  limited,  first  to  Thomas, 
.  ifitbout  expiKssing  what  estate ;  secondly,  it  was  limited  to  his 
,  aeoi  whieb  seems  tot^rry  it  to  hisson  as  a  porchaser,.as  strong, 
as  in  our  case:  the  words  neat  heir  male  of  his  body  /  yet,  be- 
cwise' there  was  a  callateml  dauseof  perpetuity,  '^  if  any  of 
his  sons,  or  their  heirs  males,  issues  of  their  bodies,,  go  about 
Words  void     ^  dlien,  their  estates^  shall  be  void ;"  these  words,  though 
for  the  pur*     ¥oid  as  to  that  which  was  intended,  of  creating  perpetuity,  yet 
In^hUiey      ^^^ agreed: to  expound  the  other,  what  he  meaat  by  ^on^  be- 
were  intro*      foi^  VIS.  Dot  one  particular,  but  the  heirs  males  of  bis  body  ^ 
daced  into      ^^^  ^qi  Iq  ^clude  any  younger  son,  or  other  issue  male,, 
meat,  vet  may  woutf  b^  M  flames  the  wqrd  soil,  apd ,  not  heir  male,  in  the  body 
^^mT'  ^^  ^  ^▼u^    It  is  iriia  that  there,  indeed^  the  clause  of 
SbttMiS         P^etttity,.  bg^  wbisb  lh«  devising  claois  is  expounded,,  ooq* 
wcWb.    '       oeroBtbe  land  devised  immediately;  here  it  immediately  con^. 
(CWM  the^  gpodsr   But  that  makes  no  difierence;  for  before^ 
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in  one  entire  ciaiM,  HMf  were  deyisM  with'  tlk^  lan^;  and,  by        IM^' 
tke  latent  of  betkclMsefl,  aire  te  ^o^  with  th^  land;«  aiid  so  col-      ^'•^^'^^^ 
laterally  and  ez^anatory  tl  conoems  the  goods.  (4)  Pvrrr 

Secondly,  This  being  admitted,  that  the  intent  of  both  clanses  q^^j^^, 
of  the  will  are,  that' his  goods  and  lands  should  go  together, 
when  by  the  first  part  of  the  will  he  ^  defises  the  lands  allid 
gbods  to  E^iflsabeth  for  life,  and  after  her  deiith  the  same  to 
hie  son  William,  if  he  be  then  living  ;  and  if  he  be  dead'  tbenf 
the  goodsy  chattels,  and  other  the  premises,  to  remain,  come,, 
and  be  unto  the  next  heir  male  of  the  body  of  William,  and 
io  the  heirs  males  of  his  body  begotten,  and  to  be  begotten," 
widi  like  limitations  to  John,  Vincent,  arid  Thomas,  these 
words  In  the  devising  clease,  prima  faciej  may  seem  to  admits  ^ 

seme  ambiguity : — ^First,  When  he  limits  it  to  William  with- 
oQt  limiting  any  estate,  but  leaving  it  to  the  constmclicm  of 
the  lawywhat  estaCe  he  intended  to  William,  and  so  to  his  oHi^ 
brathreil :— 4Secondly,  It  may  be  a  doub^  when  he  limits  it  ta 
WiUiam,  if  he  be  then  living,  and  tf  he,  be  dead,  toresmin^ 
ceme,  and  be  to  the  next  heir  male  of  the  body  of  WilUatafy 
and  to  the  heirs  male  of  Us  body,  how  the  Words  nesd  Mr 
male  dnll  be  taken;  whelher  collectively  for  dl  his  liittv 
maJes^  einaias  mOormn  ei  4ui  muotniUt  A  Ulk^  or  only  thitt 
single  individnal  heir  male  which  shall  be  after  the  death  of 
Will]anl^  or  the  other  brethren :  which  of  thede  sense!  the  de* 
visor  intended,  there  is  no  doubt  but  the  we^  ^^heir^'may^  ^hdT^tofre- 
and  doMi  freqaently,  bear  the  Ibrmer  sense  aa  welt  as  tha  ouentiytakea 

Istiitr  ^^'  ^^  ^® 

heira  collec- 
tively sswdl  S8  a  Angle  indivtdasl  heir  sftfer  Ihedesih  etf  a*  Hsilled  teoant  for 
lifo(4f). 

*  In  the  Register  Judicial,  fol.  6,  in  a  deed,  which  is  stronger, 
lauds  given  to  a  man,  ei  hcsredi  masculo  de  eorpore  suo;  it  is* 
an  entail.— 89  Ass.  pi.  20.  a  gift  to  J.  S.  aiid  his  wife,  ei  ufti[  Bntails. 
hoeredi  de  corporibus  eoruM  procreatOy  d  uni  hceredi  isihUf  tart''' 
turn/  this  is  also  an  entail.    [If  the  Word  hceredS  were  not  a 
word  of  limitation,  but  a  word  of  purchase,  it  were  merely 
void;  for  it  is  not  limited  by  way  of  remainder;  as  a  grant  to'  Gnat  to  J.  S. 
J.  S.  ei  primogenilojilioy  if  he  have  no  son  at  the  tnne  it  is  e^m^^i^ 
void ;  and  so  to  a  nian  et  hceredij  if  hceredl  be  taken  a  i^drd  of  j^^g  tfaea  no 
purchase,  not  limitation,  it  is  void;  for  then  fliere  was  none' son, theworib 
such  in  esscy  nan  esi  hmres  tiventis.l  irnnt  to  a 

mm  ef  KeteMy  if  lueredi  be  Uken  sra  wont  of  pnrcluil^,  sot  liimtataony  it  is 


(C.  &  S2a.  80  b.  agrted  it  is  an  entail)  and  woriaof 
Ihnilation*  Com.  89.  Colthwat  and  Beoshaato  is  ano- 


(4  Of. «« kad.''  (r)  Fsarne,  &B.  iai» 
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1689.  ther.    Hob.   4  Jac.  9  Cr.  145.     Molineux*8  caser 

^■^"^•'^^^       ^  My  heir  shall  have  the  ordering  of  my  lands,  so  long^ 

"^^  as  he  perform  my  will ;  and  if  my  son  and  heir  per« 

GoDtoARD.  ^^^^^  °^^  ^y  ^^'''  ^^*  ^  '^  extends  to  the  heir  of  the 

heir.  3  Cr.  497.  Bacon  and  Holt's  case.) 

And  in  Counden's  case,  in  a  will :  ^  I  make  J.  S.  my  heir/' 

that  word  includes  all  heirs ;  and  in  Chadock's  case,  in  S9 

Jac.  S  Cr.  695.,  the  survivor  shall  be  heir  to  the  other  if  be 

Deviseto  J.  S.  die  withoul  issue.    And  so  a  devise  to  J.  S.  and  his  heir,  or  to 

and  his  heir,    J,  s.  and  the  heir  male  of  his  body  in  the  singular  number. 
ortoJ.  S.and  ..*-..• 
tbeheir  male  '^  ^^  estate  of  inheritance. 

^his  body  in      Then  see  how  the  testator  expounds  himself  in  both  these 

aumbtfl'is  an  pM*^icular8 ;  that  is  to  say,  what  estate  he  intended  to  William, 

estate  of  inhe-  and  what  he  intended  by  the  word  heir.    In  the  other  condi* 

ntaooe.  tional  clause  concerning  the  goods  (which  are  to  come  in  lieo 

cf  those  formerly  devised,  if  those  he  embezzled  or  consom^y 

he  ties  not  himself  up  to  the  former  phrase,  nor  to  the  like 

limitation  of  estate  to  the  next  heir  male,  and  the  heirs  male 

of  his  body,  but  varies  it  totally.    First,  He  appoints  security 

to  be  given  by  his  wife  in  case  of  marriage,  again  that  satia-. 

fiwtiob  shall  be  made  to  William,  or  unto  ^e  eldest  and  next 

heir  and  issue  male  of  his  body.    It  is  copulative,  next  heir. 

and  next  issue:    The  devising  clause  was,  next  heir  male  ofhu 

body.    His  grandson  may  be  next  heir  male,  and  yet  hie  sod 

.be  next  issue  male.    Then,  secondly,  for  default  of  such,  the 

words  are,  ^  to  the  next  in  blood  of  my  sons,  and  sons'  sons 

who  shall  be  living,  and  shall  be  my  next  heir  male  inheritable 

of  my  land,  sons  my  said  goods  may  remain  unto  my  heira 

male  with  my  land,  according  as  though  the  same  ware  lands 

entailed  unto  the  heirs  males  of  my  body.''    He  still  uses  the 

phrase^rs^,  instead  of  next  heir  malcy  which  are  the  words  of 

the  devising  clause ;  he  hath  sens'  sons,  and  in  the  plural ;  and 

be ,  describes  those  sons,  and  sons' sons,  to  be  his  next  heir 

male,  inheritable  of  his  lands ;  he  most  be  his,  the  testator's^ 

next  heir  male,  as  well  as  inheritable;  which,  by  the  other 

literal  construction  of  the  devise  in  the  former  part  of  the  wiU> 

may  foil  out  otherwise,  as  well  to  goods  as  land.    For  if  Wil* 

liam,  or  John,  have  two  sons,  if  the  eldest  son  take  and  die 

without  issue,  the  second  son  shall  not  have  them,  but  must 

go  to  those  who  are  not  next  heir  male,  or  the  other  brethren 

by  that  construction  which  is  made  on  the  other  side  upon  the 

devising  clause.    Secondly,  He  manifests  his  intent,  that  the 

goods  and  the  land  shall  go  to  his  heir  male,  and  that  his 

goods,  though  they  cannot  legally  be  entailed,  yet  shall  go  aa 

his  lands,  and  be  as  though  they  were  entailed ;  and  he  ahewe 

how  entailed,  and  for  what  estatei  viz.  tinto  th6  heirs  mak9 
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of  his  own  body.  [And  it  is  obsenrable,  be  Tartes  the  very  lon. 
phrase  of  heir  nude  ;  whereas  it  is  insisted  upon,  that  the  word  is  ^<^V^^ 
heir  maley  and  must  be  understood  a  singular  person,  he  shews  Pvttt 
here  he  means  by  it  the  same  thing  as  heirs  tnaki/  for  he  de?  Qoo^'^uib 
dares  his  ^  goods  shall  go  to  the  next  of  blocfd  of  his  sons  ;*' 
he  rests  not  there,  but  and  to  his  sons^  sons^  which  are  more  per* 
sons  thui  one ;  he  calls  his  heir  male  singuhris  numeric  and 
iniinediately  after^  ^'  so  as  my  said  goods  may  remain  unto  my 
heirs  male  with  my  lands ;"  which  manifestly  shews  he  means 
the  same  thing  by  heir  male  as  heirs  nudes.']  Thirdly,  there  is 
anotfier  clause,  ^  if  the  wife  die  unmarried  the  executors,  to 
deliver  the  goods  to  William,  he  being  alive,  or  else  to  the 
next  kctr,  or  issue  male  of  William,  lawfully  begotten ;  or  for 
lack  of  such  issue,  or  heir  male  of  his  body,  to  the  righi  andne:fi 
heir  nude  of  me,  the  testator."  These  phrases,  the  nest  heir  cr 
issue  male  of  his  bodjf^  lack  of  issue  or  heir  male  of  Us  bodjfj 
ike  righi  and  next  heir  nude  of  the  testator^  and  Aetrr  males  in 
the  plural,  all  extend,  in  the  testator's  mcianiag,  to  the  landii 
as  well  as  the  goods,  though  it  be  in  the  provisional,  or  condi- 
tional clause ;  and  Uiat,  therefore^  the  former  clause,  whereliy 
be  deviseth  to  the  next  heir  male  of  the  body  of  William^  and 
the  heira  males  of  his  body,  is  not  to  be  taken  according  to  th^ 
letter,  but  as  it  is  after  expounded  in  the  conditional  clause^. 
Foorthly,  There  are  other  clauses  wherain  he  vari^  the 
phnine  touching  the  goods,  ^<  if  William  be  dead,  as  to  the  next 
rfmy  bloody  to  whom  I  have  limited  the  legacy  left  to  Wil* 
Uam^"  and  af^ints  them  to  manage  the  goods,  and  estatf, 
^  for  the  benefit  of  William,  and  of  aU  other  qf  his  blood  to 
whom  his  portion  may  come  and  appertain." 

From  all  which  clauses  this  follows :  that  he  laid  no  parti- 
cular weight  upon  the  words  heir  mak^  which  ,are  mentioned 
in  the  devise,  that  we  should  be  tied  to  the  strict,  literal,  and 
legal  constructipo,  to  extend  it  only  to  a  single  person ;  and, 
secondly,  that  his  intent  in  this  clause  was,  that  bis  goods  and 
lands  should  go  to  the  heirs  males  of  his  body.  .    , 

Upon  which  premises  I  ipfer  this.syllogistical  conclusion. 
It  appears  by  the  will  that  his  intent  (exprass^d  in  it)  waii, 
that  his  goods  and  lapds  .should  go  to  the  same  persons.  But  h^s 
intent  was  that  his  goods  should  go  to  the  heirs  males  of  his 
body.  Ergo^  his  intent  was,  that  i\^e  lands  should  go  tq  dye 
beirs  males  of  his  body. .  .  .     i 

Or  thus :  it  appears  by  the  will  that  .his  intcipt  was,  that  his 
goods  and  laiids  should  go  to  the  s^me  persons.  ,  Byit  his  .ip- 
teot  was  not,  that  his  goods  should  go  only  to  the  firqt  hejr 
of  WiUiaiPi  or  John,  uAd  not  to  the  otheir>  sons  of  Wfl- 
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MM.       tlim,  w  Jolm';  Md  AePdfore  bis  iotent  was  not,  thftt  bis 
^^^^^"^^     laods  Aould  go  opiy  to  the  fif st  heir  male  of  tiie  body  of 
^^      'WiHiam,  or  Jobs,  and  not  to  tbo  other  sons  of  WilUaai,  or 
John. 

I  know  this  is  liaUe  to  an  objaetion ;  first,  >^diat  by  this  oonr 
stniction  of  the  devising  clause  by  the  conditional,  it  would 
follow,  that  the  devise  must -be  to  the  heirs  males  of  the  body 
cf' the  testator,  and  not  to  the  several  sons  in  tail  in  remamder* 
'To  which  I  answer,  first,  if  it  beso  it  will  be  ail  alike  to  the 
tMurtfes  to  this  suit.;  for  then  Thomas  had  an  e^ate  tail.    For 
If  a  man  dc-   cf  take  k  for  law,  if«  man  devise  to  the  hews  males  of  bis  om 
heirs  mala  of  ^^^Yj  bis  eldest  SOU  'takes  «n  estate  teil  to  which  his  brethren 
his  own  body,  4we:  inheritable.   :Btit  secondly,  in  a  reasonable  constroctaoa, 
u!kau  ^'^   he  Revising  before  to  all  his  sons,  in  remainder,  one  after 
estate  uiU  to  •another;  and  then  expressing  his  meaning,  theAe<r«  mote  of 
bi£»  m  '^1^7;  i^  ^^^  be  intended  (that  both  may  stand  togetheri) 
inheritable,    'that  he  intended  the  lands  to  each  of  his  sons  and  the  heiiB 
males  of  his  body,  in  remainder,  one  after  the  other;  it  beias 
^hesame  in  eftct,  and  coming  to  the  same  persons  who  will  be 
heirs  males  of  his  own  body.    And  this  exposition  is  genuine, 
-and  a  proper  meaning  in  construction  of  wills;  ibr  it  is  insnb- 
etance  to  the  heirs  males  of  his  body,  where,  after  his  death,  it 
•comes  to  4hose  who  are  heirs  males  of  his  body,  and  to  no  other 
persons. 
Constnic^on       Another  reason  to  enforce  this  exposition,  that  he  intended 
an  estate  tail  to  every  of  his  sons,  and  the  heirs  males  of  their 
tbbdies,  is  taken  ab  abiurdoy  firom  the  unreasonableneas  and 
absurd  consequences  arising  from  the  contrary  ex^sition,  that 
it  is  a  devise  to  William  fiN*  life,  remainder  tobis  heir  omle  as 
'8  piirchaser.    Take  it,  first,  literally  as  a  conveyance  at  the 
common  law  of  the  land  to  Elizabeth,  durmie  'riduUgae^  mud 
that  aftor  her  death  or  marriage  it  should  remaia  to  William,  if 
he  bd  living;  and  if  he  be  dead,  then  to  the  next  heir  male  of 
^the  body  of  William,  and  the  heirs  males  of  his  body,  and  for 
delbult  of  such-issue  male,  then  to  remain  to  John,  if  he  be 
-then  living ;  and  if  he  be  dead,  then  to  the  next  heir  male  of 
the  body  of  John,  &c    I  hold  it  had  been  a  contingent  re- 
mainder to  the  heir  male  of  thebody  of  William,  and  to  John ; 
for  it  was  contingent,  whether  William  would  outlive  his  mo- 
Oer ;  and  if  he  did  outlive  her,  the  heir  male  of  William  took 
not,  by  the  letter  of  the  conveyance*    And  also  it  was  contin- 
gent, whether  John  would  oatUve  both  his  mother  and  brother 
-William  ;  and  if  he  did  outlive,  then  his  heir  male  took  not : 
and  in'like  manner  it  was  contingent  to  the  other  brethren* 
llie  estate  ougbt  to  commence  at  socbtime  aa4hodeed  or  will 
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Hffioiots  it,  and  at  ao  ctha^  time;  and  if  tbe  coiDiDeiiceiDeAt       106t. 

-beopon  a  contingent,  cnt  condition  precedent,  wbicheyer  bap*-      '^^^^'^i^ 

peas,  tbe  estate  neTerariseth.    And  yet,  I  do  conceive  in  oar      "I^Bvrar 

principal  case,  being  a  will,  that  Williams's  estate  is  not  eon-  .GonsHAAa. 

tiageat,  npon  a  rule  in  law,  expressio  torum  qua  iacite  imtmt  j^i^xim. 

nikU  operaiur.    nVilliam  was  beir  at  law  to  tbe  devisor.    If  tbe 

words,  ifWiBiam  be  then  Ihingj  bad  been  out  of  tbe  will,  the 

law  woald  ;have  supplied  them,;  William  could  not  have  the 

lands  ia  possession,  unless  be  outlived  bis  mother  ;  and  have 

tbem  heiwoaldif  he  outlived  bis  mother,  though  these  words 

had  been  omitted ;  for  be  wasfaeir  at  law.  [S  Gr.  416.  WebUe 

and  Herrings'  case,  which  was  cited:  a  deviae  rto  the  aaa, 

after  the  death  of  the  mother ;  and  tf  bis  three  daughftavs  oat- 

live  the  ma  and  mother,  they  to  have  it  for  their  lives,  and  then 

J.  S.^ad  J.  R.  to  have  it.    Here  is  no  .contingent  limilatiaa, 

but  only  shews  when  it  shall  commence.] 

But  then,  I  take  it,  if  you  will  have  the  Jieir  male,  of  tbe 
bod^  of  William  to  take  in  remainder,  and  as  a  parchaser, 
there  is  a  perfect  contingent,  or  condition  precedent  to  bis 
estate:  for > it  is  limited  to  the  beir  male  of  tbe  body  of  Wil- 
Ijam,  if  William  be  dead  at  the  death  or  marriage,  of  bis  ma- 
tlier;^hatis,'ni  such  case,  and  not  otherwise,  and  it  is  net 
limiled  to  the  heirs  male,  of  William,  if  rWilliam  snrviye  inqr* 
[And  in  like  manner  the  devise  ia  to  John  for  de&ultafswrii 
issue  Bsale  dPWilliam,  then  to  remain  lo  John,  if  ha  b^thip 
liviog ;  if  he  he  dead,  then  to.reamin  -  to  the  next  heir  .amle  of 
the  body  of  John ;]  aad  John  smrvivingf  bin  motb^  and.  brothsr 
William,  the  heir  male  of  bis  body  could  not,take.  jM  iCLde- 
.visoikad  to  my  wife  forltfb^  ramaiader  to  B.  if  be  optlire  ber, 
for  Itfey  remainder,  if  B.  do  not  outliTe  her,  to  C. ;  B.'s  estate 
is  certain,  not  C.'s  estate.  If  B.  ootfives  A.,  C.  n^rer  takea.; 
and.'fthat  iain  effe^  Coltburst aadBeashaer'^  mse,  Com*  29. ; 
aad  ia  agreed  to  be  so^  3  Co.  SO.  in  Boraston- scase.  And  in  our 
principal  case,  there  is  no  reason  to  make  a  construction  ^g^iuft 
the  words,  nnlesa  the  words  heir  male]  be  tfdien  for  words  of 
Umitation ;  aad  then  indeed,  coupling  all  together,  tbe  devise 
sbaU  be  taken  to  Elizabeth  for  life,  remainder  to  William,  aqd 
to  the  heir  male  of  his  body,  and  to  the  heirs  male  of  the  body 
ofthat  heir  male. 

But  if  you  will  construe  it  as  a  devise  to  William  for  lifi^, 
rsmainder  to  the  heir  male  of  bis  body,  ag  woi4s  of  purcbassi : 
first,  yon  pot  in  the  words  for  lifcy  which  is  not  expressed  in 
the  will :  secondly,  you  put  out  the  words,  if  William  be  deadf 
4fccaleiiei&efr.inafe/ and  William  being  heir,i|nd,t|ie.lifaitation 
•ftiriioibeiiigto  thoihair  mkie9Am]mU^y^}mt^inea$oimiiiam 
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l^^  be  dead  before  EUtabeih^  then  to  the  heir  male;  (/)  there 
is  no  cause  to  supply  and  add  those  words  firtije;  or  to  take 
away  the  force  of  the  other  words ;  and  if  he  be  dead^  that  is 
GoooABD.  ^^^  '"  ^^^  l'**^  of  Elizabeth,  then  to  the  heir  nude,'  and  so  to 
make  it  to  William  for  life,  remainder  to  the  heir  male,  whe« 
ther  William  die  before  or  after  Elizabeth :  I  say  there  is  no 
ground  to  make  such  construction,  for  it  is  not  warranted  by 
the  will  itself;  nor,  secondly,  by  rational  inferences,  which 
would  be  allowed  to  avoid  absurdities  in  the  will,  which,  as  I 
ahall  shew  presently,  will  follow  that  construction.  But  if  the 
construction  be  made  of  the  words,  heir  makj  as  words  of  li» 
Bttation;  viz.  to  William  and  the  heirs  males  of  his  body, 
then  the  vhole  devise  hangs  together  without  a  sub  intelUgitury 
or  contingency,  for  then  there  was  an  express  estate  (it  needed 
iK>t  a  supply  of  words  to  express  the  estate  intended).  Se- 
condly, there  would  be  no  contingency  in  the  case,  either  of 
person  or  estate ;  William  would  have  an  estate  tail,  the  word 
heir  and  heirs  being,  in  case  of  limitation,  as  I  have  shewed, 
the  same. 

I  have  laboured  the  more  in  this  to  shew,  that  if  yoo  make 
the  words,  heir  makj  in  the  will,  to  be  words  of  purchase,  and 
tlie  heir  male  to  take  as  a  purchaser,  there  will  be  a  contin* 
gency,  both  of  the  person  and  of  the  estate ;  and  all  other  the 
eubsequent  remainders  which  are  so  limited  will  be  contin- 
gent, and  depend  upon  that ;  for  what  I  have  said,  of  William 
is  applicable  to  John,  who  first  outlives  the  mother;  andao^ 
vpoa  that  construction,  outlived  the  contingency. 

And,  secondly,  it  follows  by  law,  that  whichsoever  of  die 
contingents  happened,  it  put  a  atop  to  all  other  the  remainders, 
and  made  them  all  void ;  for  the  limitation  was  to  William,  if 
lie  be  living  at  the  death  or  marriage  of  his  mother ;  and  if  he 
be  then  dead,  then  to  the  next  heir  male  of  the  body  of  William^ 
and  the  heirs  males  of  his  body ;  and  for  default  of  such  issue, 
then  to  remain  to  John,  if  he  be  then  living ;  then — ^when  ?  It 
must  relate  to  the  time  when  Elizabeth  died.  If  William  had 
outlived  his  mother,  then,  according  to  the  letter,  all  the  other 
remainders  had  been  void.  And  so  it  is,  John  outliving  his 
mother  and  brother  William,  all  the  subsequeut  remainders  to 
his  next  heir,  and  to  his  brother  Vincent  and  Thomas,  by  the 
common  law,  in  construction  of  a  deed,  penned  as  this  will  is,  . 
and  by  the  literal  exposition^of  the  will,  are  void ;  for  no  r0-> 


(/)  If  it  had  been  devised  to  "  hts  body,  is  clearly  an  estale4ail.^^ 
'<  William,  and  the  aext heirniale  of  Original  note  ia  the  roargia  of , ths 
**  his  bodji  aad  the  heirs  males  of     manuscript 
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finaioders  are  limited  to  John,  if  WiUiam  or  bis  next  heir        166% 
male  wereliving  when  Elizabeth  died.  v^%-^^-/ 

.  And  the  same  reason  extends  to  John  ;  the  limitation  is  to  Pe^y 
John,  if  he  be  then  livings;  and  if  he  be  dead  at  Elizabeth's  Godd'arb. 
death,  then,  and  not  otherwise,  to  his  next  heir  male,  and  the 
heirs  males  of  his  body,  and  then,  and  not  otherwise,  for  default 
of  sach  issne,  it  is  limited  to  Vincent ;  and  so  on  to  Thomas; 
and  so  the  contingent,  or  condition  precedent,  to  the  estate  of 
John,  viz.  bis  surviving  his  mother,  and  William,-  his  brother, 
being  performed  in  John,  all  the  other  estates  depending  upon 
the  not  performance  thereof,  cannot  rise;  and  the  consequence 
thereof  would  be,  in  such  a  deed,  and  must  be  in  this  will,  upon 
.fioeh  a  literal  construction,  that  if  any  of  the  sons  had  outlived 
the  mother,  he  should  have  had  it,  and  all  the  remainders 
would  have  been  void ;  which  is  most  manifestly  contrary  to 
the  intent  of  the  devisor ;  who,  as  appears  upon  the  whole 
context,  both  of  the  devising  and  conditional  clause,  intended 
that  his  several  sons,  for  default  of  issue  male  of  the  other, 
should  have  it. 

Thatthis  is  true ;  that  if  there  be  a  contingency  in  the  de- 
Tiae,  it  being  performed  in  John,  all  the  remainders  are  void, 
the  Rector  of  Chedington*s  case  is  to  our  purpose,  1  Co.  i56. 
A  lease  was  made  by  Robert  to  Elizabeth  Elderker,  for 
eighty  years,  if  she  so  long  lived;  and  if  she  died  within  the 
said  term  of  eighty  years,  then  he'  leased  the  premises  for  so 
inany  years  as  should  remain  after  the  death  of  Elizabeth,  to 
Ralph,  for  the  residue  of  the  said  term;  with  like  grant, 
.if  Ralph  died  within  the  term,  to  William,  for  the  residue 
of  the  said  term  of  eighty  years,  if  he  so  long  lived ; 
.and  if  he  died  within  the  term,  then  he  granted  the  premises, 
for  so  many  years  of  the  said  eighty  years  as  then  should 
ro^iain  unexpired,  to  Thomas,  his  executor,  and  assigns.  It 
was  adjudged  that  the  estate  to  Thomas  was  upon  two  con- 
tmgencies;  first,  Ralph  could  not  take  unless  Elizabeth  died 
within  the  term,  and  William,  could  not  take,  unless  Rilph 
died  within  the  term,  that  is,  before  Elizabeth ;  for  the  term 
determined  by  her  death.  And  Thomas  could  not  take,  unless 
William  died  in  the  life  of  Elizabeth ;  viz.  infra  terminum  pras' 
didum.  And  both  Ralph  and  William  survived  her;  and 
Iherefore  Thomas,  who  was  not  to  take  if  Ralph  or  William 
aanrjVed,couldnottakeatall.  . 

M.  18  Jac  !2Cr.591.,B.R.  Pell  and  Browne,  William 
BrowDct,  having  .William,  Thomas  and  Richard,  devised  to 
/Thomas,  his  second  son,  paying  jiO/.  to  Richard,  at  the  age  of 
twenty-one  years ;  and  if  Thomas  died  without  issue,  living 
WiUiaDi,  that  then  William  should  have  the  land,  to  himy  and 
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1662.        his  beirs  and  assigns  for  ever.    It  was  adjodgedi,  Thomas  had « 

^"^^^^^^     fee ;  and  that  the  clause,  if  he  died  without  issue,  is  notabsolttie 

Petty       ai|(]  indefinite^  whensoever  he  died  without  issue ;  but  it  is  with 

GoDDARD     ^  coi)tingency,  if  he  died  without  issue^  living  William;  for  he 

might  survive  William,  oir  have  issue  alive  at  the  time  of  bis 

death ;  in  which  cases  William  should  never  have  it,  but  is 

only  to  have  it  if  Thomas  died  without  issue,  living  William  ; 

and  the  books,  3  M.  124.  and  19  Eliz.  S54.  were  cited,  to  war- 

ilint  it ;'  and  this  is  also  agreed  in  Chadock's  case,  3  0.6d5. 

And  the  true  difference  is  put  in  Boraston^s  tase,  3  Co.  80. 
When  the  words  when  and  then  refer  to  a  thing  which  of  ne- 
cessity ought  to  happen,  there  they  make  no  contingency,  al« 
though  they  are  adverfoe  of  time ;  as  there  it  was,  when  Hugh 
Boraston  shall  or  may  accomplish  his  age  of  twenty^one  years. 
In  our  case  it  may  happen  that  WiUiam  may  die  before  EliM- 
betb,  or  William  may  snrvive  EliiBabeth  :  both  cannot  happen ; 
and  so  John  may  die  before  Elizabeth  and  William,  or  may 
survive  them.    And,  therefore,  the  estate  to  the  heir  male 
being  limited  to  take  effect  if  William  be  dead  in  the  lif6  of 
Elizabeth,  and  not  otherwise,  is  contingent  not  only  a^  to  the 
.person,  but  as  to  the  estate,  whether  it  shall  take  eiisct  or  not : 
and  John's  depends  upon  that;  and   is  also  contingent  in 
estate  (admitting  still,  for  I  targue  all  this  upon  sirppositions, 
that  the  heir  roaj  take  by  way  of  remainder,  and  as  a  purchaser, 
and  not  by  way  of  limitation).    And  in  this  there  is  a  greet 
difference  between  a  contingency  as  to  the  person,  and  a  cdnr 
tingency  as  to  the  estate.    If  a  devise  or  grant  be  to  one  for 
life,  remainder  to  his  first,  second,  third,  &c.  sotis,  &c.  renmiit^ 
derto  J.S.;  that  to  J.  S.  tftkes  effect,  Und  the  contingent  estate^ 
in  respect  of  the  person  may  afterwards  arise  and  }nterp<»se. 
[So  if  land  be  limited  by  a  proper  deed  to  William  fw  Hfe,  by- 
express  words,  remainder  to  the  first  heir  male  of  his  bddy,  ana 
the  heirs  males  of  the  body  of  that  heir  male,  Temaioder  to  Jolifi^ 
I  make  no  question  but  the  present  estates  to  William  and  to 
John  are  executed ;  and  the  contingent  estate,  when  it  shall 
happen,  shall  interpose.]  Peradveotitre  so  it  may  also,  in  case 
^here  the  contingency  of  estate  is  annexed  to  a  partfenbr 
estate,  awl  not  to  the  remainder  subsequent.     But  where  tlie 
contingency  is  in  the^tate,  and  in  nature  of  a  cotfditicMi  "(^t^ew 
cedent,  whatsoever  depends  vpon  4hat  is  coii tingent  also   tit  o tir 
case  the  heir  male  of  the  body  of  WiMitfm  (if  the  WMds  muit  b% 
taken  es  words  of  pe^hase)  cannot  take  if  WHliam  survive  -Hie 
^mother;  John  caneot tttke  unless  beeokriv^  ibother  atad  brt»^ 
Iher;  and  the  e$iate{f)  ofhie  issue deptendsupon'antlies^edtitS 
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feneiMi  [It  is  not  limited  by  the  will  to  the  beir  male  ofthe  body        1662. 
of  Williftfii,  or  to  the  heirs  male  of  the  body  of  John,  as  an  im-     "^^^/"^ 
mediate  remnioder :  bat  it  ii  limited  to  William,  if  he  be  then       Fettt 
living ;  if  he  be  dead,  that  is,  then  dead,  to  the  heir  male  of  his    n^^^i^f^^ji^ 
body ;  and  in  like  manner  to  John  if  be  be  dead,  that  is,  then 
dead|  to  the  heir  male  of  his  body.] 

Id  Napper  and  Sander's  case,  adj :  Hen.  7*  Car.  C.  B. 
Hutt.  118.  a  feoflbent  was  made  to  the  use  of  Margaret 
Sanders  for  life,  and  after  to  the  use  ofthe  feoffees  for  eighty^ 
atae  yea^  if  Nicholas  Sanders  and  Elizabeth  his  wife  should 
so  long  live ;  and  if  Elisabeth  sunriTed  Nicholas,  then  to  the 
uie  of  Elisabeth  ibr  life;  and  after  the  decease  of  Elisabeth) 
thea  to  the  use  of  Posthumus  in  tail,  with  remainder  ever.  It 
was  adjudged  that  the  estate  limited  to  Elizabeth  if  she  sur^ 
vived  ber  husband  was  contingent,  but  not  the  remainders. 
And  the  reason  was,  because  the  contingency,  or  condition 
precedent  was  annexed  only  to  Elizabeth's  estate.  The  other 
estate  to  Posthumus  was  to  take  efiect  after  the  deaths  of  Ni* 
cbolas  and  Elisabeth;  and,  therefore,  Elizabeth*s estate  (upon 
the  eonttagency  happened)  might  interpose.  It  was  limited  to 
Poathumus  after  the  death  of  Elizabeth,  and  not  if  she  died 
before  NichfJas,  nor  if  she  survived  Nicholas ;  for  then  the 
other  remainders  had  been  also  contingent.    . 

[And  Beck's  case,  P.  10,  C.  R  R.  I^Car.  X3.  was  in  effect  this. 
A  oottveyanee  was  to  the  use  of  James  Beck  the  grand^ther,  for 
life,  aAd  after  to  Jamce  Beck  the  second  son  for  life,  ressaiader 
to  the  use  ofthe  first  son  of  James  the  son,  which  should  have 
iasM  male  of  his  body,  and  to  his  heirs  for  ever ;  remainder  to 
the  use  of  Us  first  daughter,  which  should  have  issue  of  her  body,  • 
and  her  heirs  forever ;  and  for  defeult  of  such  issue,  remainder 
to  the  right  heirs  of  James  Beck  the  son  for  ever.  It  was  ad-' 
judged  the  estate  to  the  first  son  of  James  the  son  wais  am< 
tidgent;  and  that  a  remaiader  to  the  right  heirs  vested  i» 
Jalnee  the  soa.  And  though  James  the  son  had  a  son,  whor 
died  before  him  without  issue,  yet  his  fine  was  no  forfeitare  ti> 
tbehehratlaw.] 

But  in  our  case  take  the  words  hdr  male  to  be  words  of 
piir«haee,it  is  as  a  ooatingent,  or  condition  precedent  annexed 
to  the  remainders  ;  the  heir  male  of  William  or  John  were 
BOt  t^  take,  if  William  or  John  survived  the  mother. 

Acloa  Kfi4  Hord'sease,  56  EIiK.,  cited  in  Liovie's  case,  10  Co. 
85»  A  fine  was  levied  to  the  use  of  A.,  and  the  heirs  males  of 
his  body«  tiU  he  or  the  heirs  male  of  his  body  had  done  such  a 
thilif  a  Md  after  suioh  a  thing  done,  to  the  use  of  another  in 
<ai( ;  and  A.  ^ms  without  iseue,  without  doing  the  thing,  the 
fWHWdef  wlitob  was  eoatingeat  wrer  took  effect    And  the 
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1 663.       case  5  E.  S.  S7.  there  cited,  William  leased  to  John,  for  the  life 
^■^^*^^*^^   ofJoha,  rendering  rent  to  William,  for  the  life  of  William; 
^^'"^       and  after  the  death  of  William,  to  John  and  his  heirs ;  this  is 
GoDDAED.    ®  contingent  till  the  death  of  William.   If  William  die  before 
John,  it  is  a  good  remainder :  but  if  John  die  before  William, 
it  is  naught.    So  that  in  one.  case  by  that  expression  which  is 
made,  that  the  heir  male  of  William  and  the  heir  male  of 
John  take  as  purchasers,  it  follows,  that  they  cannot  take  but 
upon,  a  supposition  or  contingent  precedent,  that  is,  if  William 
die  before  Elizabeth  then,  and  not  otherwise,  his  heir  male 
takes ;  and  so  if  William  and  John  die  before  Elizabeth,  then 
John's  heir  male  takes,  and  .not. otherwise,  and  these  con- 
tingencies, not  happening,  all  the  subsequent  remainders  must 
be  void. 

A  third  absurdity,  or  unreasonableness,  .which  would  arise 
upon  that  exposition  is  this : — By  a  grant,  or  deed,  in  law,  in 
like  words  as  the  devise  is  here,  admit  William  or  John  bad 
sons.  The  eldest  of  these  sons  being  next  heir  male  must  have 
taken  to  him  and  to  the  heirs  males  of  his  body,  and  no  others  ; 
and  for  default  of  such  issue  the  second,  or  other  sons  -should 
not  have  had  it,  but  it  should  have  gone  over  to  the  other 
brothers  in  remainder ;  which  is  (as  it  is  .said  of  Jacob  and 
Esau,  Rom.  ix.)  the  children  being  not  yet  born,  neither  hav- 
ing dene  any  good  or  evil,  it  was  written,  Jacob  have  I  loved, 
but  Esau  have  I  hated  ;  and  so  they  should  be  damnati  ante 
quod  naii.  He  that  should  make  such  a  grant  would  be  ac« 
counted  an  unreasonable  man,  and  yet  the  grant  shall  be  good; 
Coiistraetien  ^"^  ^^^^  ^'^  made  commonly  by  men  tn  extremis  /  and  beings 
of  wilk  to  be  inopesconsiliiy  the  law  will  help  and  assist  them ;  and  not  judge, 
tbe^wor^^  ^  '^  ^^^  ^*®*'  exposition  can  be  made,  that  a  man  who  is  in  his 
death  bed  will  wilfully,  and  without  cause,  disinherit  an  in* 
fant  v^o  never  offended,  or  pick  and  choose,  and  take  one, 
and  leave  out  another  of  the  same  stock,  and  his  own  heir, 
when  there  was  neither  offence  given  by  the  child,  or  hi» 
ancestor. 

So  that  these  aibsurdities  will  follow  upon  literal  and  legal 
exposition  :  first,  if  William  or  John  outlive  the  mother,  all 
the  remainders,  contrary  to  the  express  intent  of  the  testator; 
would  be  void ;  and  William  or  John  having  the  estate  bj  the 
will,  be  it  what  estate  it  would  be,  that  also  would  drown  in 
the  fee  descended  to  him.  Secondly,  that  if  William  or 
John  should  die,  and  leave  sons,  all  the  first  are  excluded, 
and  it  would  leap  over  to  those  of  more  remote  kindred. 
Thirdly,  if  William  or  Johadied  leaving  his  wife  with  child  of 
ason^  even  that  eon  also  must  be  disinherited,  the  son  not 
being  tfi  esse  when  the  contingency  happened.    All  wfalish 
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■lisQrdities  are  avoided  by  the  expofiition  of  the  words  heir       ^002. 
male  to  be  the  same  with  heirs  male,  and  so  to  be  words  of 
limitation. 

It  bath  been  objected  that  all  the  sons  have  an  estiite  tail 
(except  Thomas)  by  the  will  by  implication  of  those  words 
amdfoT  default  of  such  issue;  so  that  John  hath  not  but  for  de- 
firalt  of  issue  of  William ;  and  Vincent  for  default  of  issae  of 
John ;  and  Thomas  for  default  of  issue  of  Vincent.  But  in 
the  case  of  Thomas  the  devise  runs  thus : — To  Thomas^  if  he 
be  then  living/  and  if  Thomas  be  deady  then  to  the  next  heir 
male  of  the  body  of  Thomas^  and  the  heirs  males  of  his  body  for 
ever;  but  no  limitation  over,  and  for  default  of  such  issue^ 
which  follows  after  the  other  devises:  and,  therefore,  that 
Thomas  had  no  estate  tail,  but  an  estate  for  life;  and  all  the 
rest  are  good  entails  by  the  will;  and  Thomas,  having  but  for 
life,  shall  not  prejudice  the  remainder  or  reversion  in  fee  de* 
seended'to  the  daughters  of  John. 

To  this  I  answer,  that  the  words,  for  default  of  such  issue^ 
cannot  literally  extend  to  the  issue  of  John,  or  Vincent ;  for 
the  limitation  is,*  to  the  nest  heir  male  of  the  body  ofJohn^  and 
to  the  heirs  males  of  his  body  ^  and  for  default  of  such  issue  to 
VimeesU.    Such  issue — what  issue  ?  Why  issue  of  the*  next  heir 
male  of  the  body  of  John ;  that  is  the  last  antecedent ;  and 
there  is  no  colour  to  extend  it  to  the  issue  of  John.   Some 
more  colour  jnight  have  been  bad  it  been  for  default  of  issue 
genemlly,  to  remain  to  Vincent;  but  being^r  default  of  such 
ttflKTy  the  suchj  the  taUsj  must  have  a  qualis ;  such  issue  as 
he  had  last  before  spoken  of;  which  was  the  issue  not  of  John, 
hot  of  the  heir  male  of  the  body  of  John.    If  lands  be  granted  if  lands  be 
to  A.  for  life,  remainder  to  his  first  son,  and  the  heirs  males  of  his  9*^°^^^  ^  ^ 
body ;  and  .fear  defeult  of  such  issue,  to  B. ;  it  is  clear  that  such  mainderto  hi». 
mtfegoes  not  to  the  issue  of  A.,  but  to  the  issue  of  his  first  first  son, 
eon ;  and,  therefore,  if  the  firstson's  issue  fell,  it  shall  go  to  ^^i^^of^hi? 
B.,  and  not  to  the  other  sons  of  A. :  this  is  so  clear  and  mani-  bodj )  and  for 
fest,  as  that  it  needs  no  further  probation^  as  I  conceive,  and  f^^  "[^^  **|j 
therefore  there  is  no  diiference    between  the  limitation  to  b  dear  that 
Thomas,  and  the  limitation  to  his  brethren.  But  the  absurdities  "^^  '^1*^111 
will  still  remain  upon  a  literal  construction  of  the  words,  which  ^ueofA.,but 
I  formerly  mentioned :  m.  that  the  estate  shall  leap  and  skip  to  the  issue  of 
over  from  the  eldest  son  of  John  to  the  brother,  excluding  all  Jl^^  ^ere^^ 
other  the  sons  of  John;  and  so  it  must  be  in  the  case  of  Vin-  fore,  if  the 
cent  and  Thomas,  and  that  if  John  survive  the  mother,  all  j^VfeU^  it 
other  the  limitations  are  void;  and,  therefore,  to  avoid  all  shall  go  to  B., 
these  absurdities,  and  to  makeacongruity  of  all  thepartsof  ^jJ^J^^J® 
the  will^  the  one  to  the  other,  and  to  his  intent,  I  conceive  it  a. 
ODght  to  be  construed;  that  he  did  devise  the  lands  to  Elizabeth 
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160%  fi>r  life,  remainder  to  William  and  the  heirs  males  of  his  bodjr^ 
remainder  to  John  and  the  heirs  males  of  his  body,  and  so  to 
the  rest  of  the  brethren. 

And  therefore,  thirdly,  I  conceive  the  very  worde  of  the 
devise  itself,  taken  in  that  latitude  which  vre  atlow  in  oon^ 
struction  of  wills,  without  wresting  or  oflTering  violence  unto 
them,  will  bear  this  interpretation  :(gf)  for,  first,  when  he 
deviseth  to  Elizabeth  for  life,  and  after  her  death  to  William, 
if  he  be  then  living,  or  if  he  be  dead,  then  to  the  next  heir 
male  of  the  body  of  William,  and  the  heirs  males  of  his  body^ 
with  remainders  over,  this  may  be  well  construed  not  to  im« 
port  a  contingency ;  for  William  would  have  had  the  lands 
if  no  such  expression  had  been ;  he  was  heir  at  law,  and  ex^ 
pressio  eorum  quas  laciii  insuni  nihil  operatur :  but  indeed  that 
reason  reacheth  not  to  John ;  for  William  might  have  left 
Words  of        daughters.     But,  secondly,  words  of  then  and  when  in  wills 
'*' whea"^      are  often  taken  expletiviy  as  it  is  said  in  Boraston^s  case. 
wills  areoften       In  lands  there  is  to  be  considered  et  res^  ei  modus  h(Aendiy 
^M^  ^*^'^"    the  land,  and  the  several  degrees,  as  it  is  termed  in  Throck*- 
morton  and  Tracy's  case,  (A)  of  having  it.    The  lands  is  the 
substance,  and  possession  is  one  degree,  reversion  or  remainder 
another,  another  degree  of  having  or  enjoying  \t.    William 
or  John  could  not  have  a  possession  in  4he  life  of  Elizabeth  : 
but  he  might  have  a  reversion,  and  when  EliiMibeth  died,  then 
the  possession ;  so  that  the  words  of  devise  to  William,  3f 
William  be  then  living,  may  be  construed  to  extend  to  the 
possession ;  that  is,  that  having  a  reversion,  he  shall  enjoy  it^ 
then  in  possession,  if  he  be  living ;  if  be  be  dead,  his  issue 
shall  enjoy  it ;  and  agreeable  to  this  construction  is  the  very 
principal  case  of  Throckmorton  and  Tracy,  where  there  ia  a 
grant  of  the  reversion,  habendum  the  lands  from  the  death  of 
I.  S.,  for  thirty-one  year^w 

Spalding's  case  P.  6  Car.  ICr.  189,  which  hath  been  cited 
was : — he  having  three  sons,  John,  Thomas,  and  William,  de^ 
vised  to  John,  his  eldest  son,  the  land  in  question,  to  him  and 
the  heirs  of  his  body  in  fee  after  the.  death  of  Alice,  the  de- 
visor's wife ;  and  if  John  died,  living  Alice,  (he  did  not  say  if 
John  died  without  issue,  living  Alice,)  that  William  shall  be 
his  heir.  He  devised  other  lands  to  Thomas  in  tail,  and  if  be 
died  without  issue,  that  John  should  be  his  heir ;  artd  devised 
other  lands  to  William,  his  third  eon,  and  the  heirs  of  bis 

(g)  Obj.  The  words  are"  remam,  body,  5  E.  4. 2.  cited  by  my  Vrotber 

descend,  and  come.**    Req>*.    So,  Browne.^Note  in  the  manascript. 

when  it  it  to  W.,  remaiader  to  the  (ik)  Plowden.  Comm. 
heir  of  his  body,  pr  heir  raaleLofhis 
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body ;  and  if  all  his  sons  Bbould  die  without  heirs  of  their   ^i^^^L 

bodies,  then  the  lands  should  go  to  the  children  of  his  brother,   ^p^"^^*^^ 

John  dies  in  the  lifetime  of  Alice,  his  mother,  leaving  a  son  ;  ^^ 

and  it  was  adjudged  that  he  should  have  it,  and  that  the  words,    GroDjDAu. 

if  John  died  living  Aliccy  shall  be  construed,  if  John  died 

without  a  son  living  Alice.     The  reason  is,  as  I  conceive,  the 

law  will  not  construe  it  that  the  testator  intended  contingencies  ^J^*,^^^'*^^ 

(which  are  as  metaphysical  notions)  to  disinherit  an  heir;  that  construction 

is  the  true  reason  ;  the  words,  if  all  the  sons  die  without  issue^  thatatwtator 

It  1    •      r«i.  J      intended  con* 

then  to  his  brother^ s  children^  would  not  supply  it.  These  words,  tingeneies  to 

Indeed,  might  give  an  estate  tail  after  failure  of  the  sons  before  disinherit  an 
the  brethren,  but  not  between  John  and  his  brethren.  So  ^'' 
here  the  words,  if  WiUiam  be  then  livingj  shall  not  be  under- 
8to<id  to  make  a  contingent  limitation ;  and  to  make  the  de* 
Tisor  •  lawyer,  to  intend  the  metaphysical  learning  of  con-  « 
tingeneies;  but  plainly,  that  the  possession  shall  come  to 
William  or  John  if  then  living,  if  dead,  to  his  son,  or  heir 
male.  And  the  same  reason  which  makes  us  to  construe 
that  thene  shall  be  no  contingency  in  the  estate,  though  the 
words  sound  in  contingency,  *<  if  fViUiam  be  then  Uving^**  (t) 
hspossession^'-^warrant  the  construction  that  the  words,  heir 
maUy  shall  be  construed  as  words  of  limitation,  and  not  as  de- 
signing a  contingency  in  the  person.  The  testator,  I  say, 
knew  not  these  metaphysical  notions,  but  plainly  that  the  pos- 
session after  the  death  or  marriage  of  Elizabeth  should  come 
to  WiUiam  if  he  were  then  living;  if  not,  to  hie  next  heir  male. 
And  then  the  case  will  be  no  more  than  this:  he  deviseth  to* 
Elizabeth  for  life,  remainder  to  William  and  the  next  heir 
9iale  of  the  body  :  this  I  take  to  be  an  estate  tail  in  William ; 
lor  the  word  heir  being  a  word  of  limitation  in  this  place, 
shall  be  taken  coUective^  agreeably  with  the  cases  put  before 
out  of  the  register,  and  39  Ass.  and  in  5  Car.  C.  B.  H.  S99, 
Thomas  and  Kemey's  case,  {k)  limitation  in  use  al  Edward 
Kemeys  et  heir  male  d^  son  corps,  en  fe  singular  nomber, 
Jmi  ienus  un  estate  tail.  It  may  be  objected,  that  there  it 
was  barely  words  of  li^iitation,  but  here  it  sounds  by  way  of  J^^^'  ^^f'^an 
remainder.     But  it  was  adjudged  in  a  stronger  case,  P.  165 K  — soe.S.C. 

,^__ Vid.  1  Roll. 

"  Ab.«6.p1.   4. 

(i)  After  the  word  "  living"  there  D.  pi.  10, 11,  1«.  ^IfA  ^^ 

is  a  blank  in  the  manuscript,  and  (/)  Note  in  handwriting  No.  S,  or  stile  249—  * 

*•  possession"  is  supplied  in  a  recent  Mr.  Umfrpville's,  and  the  first  cited  27S.    Cory 

b^nd,  tfo,  3.    Thf  irhole  pa^^e  is  book  "  14  Car.  1.  886.  SOa,"  is  now  MS.  Rep.  851. 

confused;  and  t^e  Editor  has  alt^r-  No.  42,  of  the    Harg.  collection,  ^^y^ff^' 

^the  blac^^^,  and  added  ^he  word  Cory's  MS.  is  now  No.  23,  of  the  mS.*  Rep.  of 

**  waf f^i^t.'*  tame  collection.  1 654. 1».  (/) 

<*)  Vin.  Abr.  3-  P-  43.  tit  Devise 
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1063.       B.  R.  Bawsey  or  Pawsej  and  Lonsdale.    /  give  my  binds  ta 
^'^^^^^      tay  son  Richard  during  his  life^  and  after  to  the  heir  of  his  body 
Fettt      j-^^  ^^^^    Adjudged  Richard  had  an  estate  of  inheritance ;  and. 
GooDAao.    y^^  '^  ^^  limited  to  him  expressly  for  life.    And  so  in  Sharp 
and  Musgrave's  case,  (m)  C.  B.  1657,  a  copyholder  who  had  sur^ 
rendered  to  the  use  of  his  willy  devised  to  Robert  for  life^  and 
after  his  decease  to  the  heir  of  his  body  for  ever  upon  a  condi'^ 
tion.    It  was  agreed,  Robert  had  an  estate  of  inheritance  a 
fortiori  here,  where  it  was  limited  to  John  and  the  rest,  ge- 
nerally, without  limiting  it  for  liib. 
Cited  in  Al-         Agreeably  to  these  cases  was  Busby  Mansell's  case  (n)  in  the 
ford's«c Jn  Exchequer.    A  man  having  a  long  term  devised  it  to  A.  for 
^^    ^      life,  remainder  to  the  heirs  of  his  body,  with  remainder  over. 
It  was  much  urged  the  heirs  in  case  of  a  chattel  took  as  a  pur* 
chaser:  but  because  they  were  words  of  limitation  in  their  own 
nature,  and  it  vested  in  no  person  tit  esse^  the  Judges  would 
construe  it  as  an  estate  to  A.,  and  the  heirs  of  his  body,  and 
would  not  admit  it  as  a  limitation  in  contingency ;  and  yet 
there  were  words  in  remainder,  and  being  of  a  term,  the  word 
AetV,  or  heirs^  is  allowed.    And  the  word  next  alters  not  the 
case  ;  to  the  heir  male^  and  next  heir  male^  is  all  one ;  for  he 
that  is  heir  male  is  next  heir  male.    If  the  words  had  been, 
jfirst  heir  maky  it  might  have  had  some  influence,  but  to  go  no 
further : — but  nest  is  no  more  than  when  /  the  law  implies,  and 
t/(o)  may  well  also  be  construed  next^  successive  et  pro  tempore^ 
It  is  objected  in  these  cases  there  was  no  remainder  limited' 
over:  but  here  the  words  go  farther,  to  the  next  heir  nude  of  his 
body,  2Lnd  the  heirs  nudes  of  his  body.    To  this  I  answer;,  that 
in  a  will  these  are  but  words  of  redundancy,  and  declaratory, 
as  in  Shelly's  case ;  a  conveyance  to  the  use  of  the  heirs  males 
of  the  body  of  Edward  Shelly,  and  the  heirs  males  of  their 
bodies;  these  words  are  but  redundant,  and  make  not  the 
heirs  males  in  the  first  place  to  be  purchasers ;  and  yet  the 
words  heirs  males  may  be  words  of  purchase,  as. well  as  heir 
The  reasov  of  ™^'^  '^  ^^^  singular  number.    But  the  reason  in  that  case 
Shelly's  case,    was,  if  the  first  words  were  words  of  purchase,  then  all  the 
issues  males  of  the  body  of  Edward  Shelly  but  the  first,  he 
excluded  to  take  by  the  limitation ;  which  reason  holds  strong 
in  this  case  of  a  will, 
^o^^deredl^       It  is  true  in  Archer's  ca8e,(p)  there  was  an  express  de- 
Cm)  This  case  is  called  Scarpe  v.         (p)  It  supplied  here. 
Goderd  in  a  manuscript  report,  No.         (p)  The  record  there  is  to  the  right 
42,  Harg.  MSS,  pi.  SOS.  where  it  is      and  next  heir  of  Robert,  and  the 
said  by  Mr.  Umfreville  not  to  have     heirs  of  his  body.    A*0ta,  It  is  not 
been  decided.  heir  male  of  his  body,  bat  Jbesr» 

(n)  S  Danvers  186.  pi.  8.  male.— Note  in  the  nanoscripU 
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vise  to  Robert  for  life,  and  after  to  tbe  next  heir  male  of 
Robert,  and  to  the  heirs  males  of  the  body  of  such  next 
heir  male.  It  was  adjodged  he  had  an  estate  but  for  life, 
and  the  next  heir  male  took  as  purchaser ; .  but  their  being  ex« 
pressly  ^for  life*^  in  the  very  will,  there  is  less  cause  by  eon* 
struction  to  give  him  an  estate  tail.  Secondly,  It  was  not  to 
tbe  heir  male  of  Robert,  nor  heir  male  of  the  body  of  Robert, 
and  so  differing  from  the  words  subsequent  of  limitation  which 
will  alter  the  case,  as  I  shall  shew  by  and  bye.  But  here  it  is 
limited  to  William,  and  so  to  John  after  the  death  of  Elizabeth^ 
generally,  without  shewing  what  estate ;  and,  therefore,  may 
admit  that  construction  that  William  should  have  an  entail.    . 

But  for  that  case  of  Archer,  I  will  not  raise  up  again  the 
question  from  the  grave :  but  I  must  say,  first,  that  the  other 
point  of  contingency,  that  tbe  remainder  might  be  destroyed, 
being  unanimously  resolved,  went  to  the  end  of  the  case  ;  so 
that  the  resolution  of  this  was  exabundantiy  and  more  than 
needed ;  and,  secondly.  It  appears  by  the  verdict,  that  Robert 
was  son  and  heir  to  the  testator ;  and,  therefore,  tbe  estate  for 
life  limited  to  him  before  a  son  born  must  determine,  it  being 
incompatible  that  the  fee  simple  in  him,  and  the  estate  for  life 
without  any  estate  actually  to  interpose,  should  stand  together. 

In  liewis  Bowie's  case,  11  Co;  79,  upon  a  feoffment  or  co« 
venant  to  stand  seized  to  the  use  of  A.  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remainder  to  tbe  heirs  of  tbe 
body  of  A.;  there  is  an  estate  arises  when  the  contingency 
happens,  to  set  up  and  feed  the  contingent  use.  But  there  is 
none  such  in  case  of  a  will.  So  that  this  point  in  that  case 
was  passed  over  to  introduce  the  opinion  of  tbe  Court  in  the 
greater  points  of  destroying  a  contingency  by  feoffment,  and 
of  a  warranty  descending  to  bar  it. 

And  in  truth,  the  case  itself  varies  in  the  record  of  the  ver« 
diet  in  some  things  from  it,  as  it  is  recited  in  the  case;  for  the 
words  of  the  will  as  they  are  found  by  the  verdict  are  ^.  to 
Robert  for  life,  and  after  his  death  wholly  to  remain  to  the 
Ti^t  and  next  heir  of  Robert,  and  to  the  heirs  of  his  body 
[and  so  is  the  case  itself,  as  it  is  reported  3  Cr.  453.]  In  the 
case  it  is,  Xo  the  next  heir  male  of  Robert,  and  to  the  heirs 
males  of  the  body  of  such  next  heir  male.  But  be  it  one,  or 
the  other,  it  is  not.  the  next  heir  or  heir  male  of  the  body  of 
Robert  but  to  the  next  heir  or  heir  male  of  Robert,  and 
heirs  males  of  his  body ;  and,  therefore,  hath  more  ground  to 
make  him  a  purchaser,  because  the  words  whereby  he  should 
take  as  a  purchaser  differ  from  the  limitation  after,  and  are 
not  of  the  same  kind.    The  heir  male  or  heur  of  Robert  ex* 
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1(169.  tended  to  the  collateral  line ;  so  did  not  the  wordb  of  Hmitn'^ 
tion ;  andi  therefore,  may  well  be  understood  to  be  of  a  difliM'* 
ing  kind.  But  in  our  case  the  words  heir  male  of  the  body  of 
Wittiaro,  or  John,  and  the  heirs  malesof  his  body,  are  bolli 
of  one  l&ind ;  and  the  latter  words  vary  not  in  the  limitation. 
TillShelly*8  Thirdly^  the  time  of  the  will  in  Archer's  caee,  and  of  this 
case,  it  was  will,  are  to  be  considered.  This  will  was  made  8th  September, 
whrtSJ***^'  39Eli2.  1597. ;  and  Archer's  case  was  ia  the  same  year.  That 
whenanestate  case  and  Shelly's  case  came  in  print  three  or  four  yeare  after; 
riSlT**''  und,  till  Slielly's  case,  it  was  Ion;  dtebated,  whether  where  an 
life,  remain-  estate  was  limited  to  a  man  for  lifb,  remainder  to  the  heirs  malea 
h^^es  ^^^  ^^^^  whether  the  heir  did  not  take  as  a  purchaser.  And, 
of  hisbody»     therefore,  eren  in  that  case,  they  did  not  rest  in  limiting  il  to 

hdfdid  ^t  ^^^  ^^^  ^^^^^  ^^  ^^^  *^y  ^^  Shelly,  but  to  the  heirs  males  of 
take  as  a  par-  ^^  hody  of  these  heirs  males ;  and  that  may  be  the  reason  why 
chaser.  jt  ^as  so  limited,  both  in  this  and  that  will.    But  ae  it  was  adU 

J«id^ed  in  the  ease  of  Shelly  to  be  superfluous,  so  shall  il  be 
here.  If  the  word  heir  be  taken  coUecHvi  for  heirs^  il  is  no 
knore  than  a  devise  after  the  death  of  Elizabeth  to  William, 
and  the  heirs  males  of  his  body,  and  the  heirs  males  of  the  bodjr 
of  such  heirs  males  3  with  like  remainders  to  John  and  tte 
heirs  males  of  his  body ;  and  so  all  parts  of  the  will  agree. 

[P.  SeElis.  S  Gr.  96.  Smith  and  Hawes.  The  grandfather 
devised  to  the  fiither  for  life,  remainder  to  the  son  and  the 
heirs  males  of  his  body,  remainder  to  the  right  heirs  of  the  de* 
visor,  and  the  heirs  males  of  bis  body  begotten.  The  grand* 
fiither,  (the  devisor)  and  the  father  die ;  the  son  had  issue  a 
daughter.  It  was  adjudged  she  had  a  fee  simple,  notwHhstand- 
Ing  his  intent  was  apparent  that  his  right  heirs  should  have  an 
estate  tail ;  for  the  fte  isested  in  the  father  by  the  death  of  the 
devisor,  and  cannot  by  matter  subsequent  be  turned  into  an 
estate  tail.] 

Sunday's  case,  9  Rep.  which  I  have  before  cited  in  part, 
proves  this  exposition.  He  devise^  if  his  son  Samuel,  to  whom 
he  had  before  devised  it,  have  no  issue  male,  then  his  son 
Thomas  to  have  it.  If  Thomas  marry,  having  a  male  issue, 
then  his  son  to  have  it ;  and  if  he  have  no  male  issue,  then 
Richard  to  have  it.  There  Hie  estate  was  to  Thomas  gene* 
rall^,  and  after  to  his  son,  which  is  much  more  particnkr  than 
thoword  next  heir  male  in  our  case;  yet,  ad  eviiandam  ahsur^ 
ditatem^  the  law  will  construe  his  meaning  by  the  anhsequent 
words,  that  his  Issue  male  shall  have  it,  so  that  no  estate  goea 
to  the  son  of  Thomas  by  the  word  son ;  for  that  wonM  exclude 
other  sons ;  but  an  estate  tail  settles  in  Thomas  himself;  And 
so  by- analogy  of  reason  in  our  case,  the  heir  male  and  heirs 
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males  of  tlie  body  of  the  beir  male,  shall  extend  to  the  heirs     ^JSJj;^ 
males  of  the  body  of  William,  Tvrtr 

I  do  not  deny,  this  is  not  the  clear  literal  interpretation  of  ^^ 

the  words  :  but  it  is  enough  if  the  words  will  bear  this  inter-    Ooodabs; 
pretation,  the  other  parts  of  the  will  manifesting  this  to  be  his  The  clcsr 
intention,  and  thereby  avoiding,  not  only  contradictions,  but  ab-  j|J^|.JJjJ^ 
surdities,  which  would  arise  upon  another  interpretation.    But  words  mw  be 
whether  this  interpretation  of  these  devising  words  shall  stand  degirtedfrom 
or  not,  yet  his  general  intent  upon  the  whole  will  appearing,  j^^^  uothtr 
that  the  heirs  male  of  the  body  of  William,  the  devisor,  shall  somd  mle«- 
have  it,  by  express  and  pregnant  words  in  the  will,  subsequent  5^1,^,^^ 
to  this.    That  part  of  the  will  shall  be  talien  to  be  In  force,  otharpsrtsof 
wbich  is  last  in  the  will,  and  agrees  with  that  general  intent,  ^J.^'JIJ^ 
rather  than  the  other  part ;  for  the  last  words  in  a  will,  and  the  mteationi 

flrst  in  the  deed,  shall  stand  in  force.  fJlf  ^iS"!l^ 

k  .  ••'!*•     nes  and  coor 

So  that  I  conclude,  that  the  general  intent  of  the  devisor  in  mMlictioiis, 

the  will  was.  That  the  lands  should  go  to  his  sons,  and  the  majrttHMbe 
heirs  males  of  their  bodies  successively  in  remainder.    And  I  ^^        ^^^ 
deduce  it,-^  will  sbali  be 

First,  from  that  which  is  apparent  in  both  clauses  of  bis  will,  g«  ^^hem 
that  he  intended  his  goods  and  land  should  go  together.  is  hst  ia  the 

Secondly,  That  it  is  manifest  bis  goods,  by  the  words  and  ''^"•"^^,^ 
intent  of  the  will,  are  to  go  to  the  heirs  male9  of  his  body,  and  SS^ml 
consequently  his  lands  ought  to  go  so  also.  w"**r^^ 

Thirdly,  From  the  absurdities  and  unreasom^We  eon^ep-  jf^n^^ana" 
qaences  of  another  coBstmction ;  First,  that  if  an>  of  the  sons  tiie  fiirtin  a 
outlive  the  mother,  all  the  remainders  would  be  void,  contrary  ^S^'i^i^ce. 
to  his  express  intent.    Secondly,  That  if  Williaip  or  John 
should  have  twQ  or  more  sons,  i^U  ^aiUd  bQ  ^tiiaheriilted 
jbat  the  eldest,  and  the  estate   skip  over  them   to  another 
brother,  and    In   like  manner  ftom  one  brother  to  another 
brother.    Nay,  if  William  pr  John*8  wife   were  ^mmt  at 
the  time,  and  the  child  horn  ^fter  fJli^iabetb'p  deathv  it  should 
not  take. 

And,  lastly,  from  the  devising  words  themselves,  wh}ch, 
in  a  reasonable  and  fair  construction,  such  fis  we  allow  in  Wills, 
though  not  necessarily,  yet  emi^nd^m  ^^unHtat^m  be  fairly 
and  without  violence  extended  to  the  sense  of  devising  the 
lands  lo  his  .sons,  and  the  heirs  males  of  their  bpdiQs  in  re- 
mainder one  after  another,  [whereas  to  introduce  that  sense 
whic^  is  put  uppn  the  words"  by  ipy  brother  of  the  ^optr^ry 
opinion,  and  which  confessedly  cfo^fies  with  it  tbonf  mpi^tsmPf* 
able  foosequences  and  absurdities  yon  offer  greiiter  violenee 
to  the  words ;  fior  whereas  the  words  ans  to  William^  if  he  he 
Am  Umpg^  mid  if  he  %e  de^d^  to  Ifte  nea^i  hdr  mak  of  Ms  body^ 
you  put  in  the  words,/or  life^  and  make  it  to  William.Jbr  life ; 
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and  you  pot  out  the  words^  if  he  be  then  livingf  and  if  he  be 
deady  which  words  literally  sound  in  contingency  and  make  it 
to  William  for  life,  remainder  to  the  next  heir  of  his  body,  and 
theheirs  males  of  his  body.] 

For  authorities  in  point,  I  can  cite  none.  I  remember  what 
Justice  Jones  said,  in  Daniel  and  Ubiy's  (9)  case  : — ^^  a  case 
upon  a  will  has  no  brother,  and  therefore  authorities  in  point 
in  such  cases  cannot  be  expected.''  But  these  cases  which  (as 
cousin  german)  by  analogy  of  reason  agree  with  ours,  as  Sun- 
days and  Spaldings,  I  have  cited,  as  they  came  in  my  way,  and 
lay  no  further  weight  upon  them, 

I  conclude  that  judgment  ought  to  be  given  for  the  defend- 
ant, who  claims  under  the  recovery  suffered  by  Thomas,  who, 
as  I  have  argued,  was  tenant  in  tail. 

(9)  Latch,  and  the  contemporary  reporters^  3  Car.  1. 


BECKMAN  V.  MAPLESDEN.  (a) 

Tr.  10  Car.  2.    Rot.  1746, 

[The  law  requires  the  same  measures  (V)  for  the  same  kind  of  com- 
modities. The  King's  standard,  or  wine  standard,  is  not  the  rale  for 
all  commodities ;  except  by  analogy  and  proportion.  The  constant 
uaif  ersal  practice  of  the  country,  taken  notice  of  and  approved  bj 
the  statutes  themselves,  has  allowed  different  measures,  according 
to  the  different  natures  of  the  things  to  be  measured. 

In  an  action  of  trover  and  conversion  for  taking  away  certath 
pots,  and  thirty  pounds  weight  of  pewter  pot  metal,  the  special 
verdict  finds  that  the  plaintiff  was  possessed  of  the  pots  in  the  de- 
claration, and  so  finds  the  special  matter  touching  them ;  but  they 
say  nothing  as  to  the  thirty  pounds  weight  of  pewter  pot  metal, 
neither  finding  the  plaintiff  possessed  or  not  possessed  ;  or  the  de^ 
fendant  guilty  or  not  guilty  of  the  conversion*  This  omission  vi- 
tiates the  verdict,  although  the  conclusion  is  special ;  inasmuch  as 
the  conclusion  is  grounded  on  the  special  matter  which  extends  not 
to  the  metal.  And  this  is  not  holpen  by  the  statute  of  32  fl.  8.  c.  30. 
of  Jeofayles.  That  statute,  after  Issue  tried,  aids  negligence  or  de^ 
fault  of  the  parties,  their  counsel  or  attomies  ;  but  not  the  verdict 
or  fault  of  the  jurors.] 


(a)  A  note  of  the  argument  of 
counsel  in  this  case,  is  ia  No.  3781, 
oftheAyscoughMSS.  in  the  British 
Museum.  It  was  decided  ia  Mi- 
chaelmas term,  14  Car.  II.  Harg. 
MSS.  No.  55.  fol.  139,  and  No.  57, 


fol.  201.    The  defendant  wasMayor 
of  Maidstone  in  1658—1659. 

(5)  See  a  short  note  on  the  late 
discussions  upon  an  uniformity  of 
.weightsand  measuies  in  Appendix  IX 


in  the  Common  Plea$dnd  in  other' Courts.  '61 

An  action  of  trover  and  conversion  is  brought  against  Gtor«        169^' 
me  Maplesden  by  Gabriel  Beckman,  for  one  pewter  gallon    ^^^^V*X^ 
pot,  one  pewter  quart  pot,  ooe  pewter  pottle  pot,  one  pewter     Bwjkkah 
pint  pot,  SO  lb.  weight  of  pewter  pot  metal,  and  SO  lb.  weight  Maflesdek^ 
of  other  pewter  metal  called  lay,  to  the  value  of  IOO5.  ad  Harg.  MSS. 
danmum  10/.  No.  65.  fol. 

Upon  not  guilty  pleaded,  a  special  verdict  is  found :—  fol!  m«!  ^^' 

That,  28th  October,  1659,  the  plaintiff  at  Maidstone  NomentioQ 
was  possessed  of  the  several  pots  in  the  declaration ;  of  pewter 
and  that  the  defendant,  the  same  day  and  year,  was  ««*»!•  (<^) 
mayor  of  the  town  and  parish  of  Maidstone,  and 
clerk  of  the  market  there ;  and  that  at  the  court  of 
the  clerk  of  the  market  held  there  for  the  said  town 
and  parish,  the  said  S8th  day  of  October,  before  the 
said  defendant  then  mayor,  the  jury,  then  sworn  to 
enquire  of  the  defects  of  weights  and  measures,  did 
present  that  certain  pewter  measures,  viz.  a  measure 
called  a  gallon  pot,  another  measure  called  a  pottle  Not  found 
pot,  another  measure  called  a  quart  pot,  and  another  ^*JUl^J^|^ 
measure  called  a  pint  pot,  being  the  measures  of  the  as  in  the  de- 
plaintiff,  and  by  him  used  commonly  in  the  sale  of  *^**«**<>'*- W 
distilled  waters,  were  severally  defective  in  measure, 
and  not  according  to  the  standard.    And  the  jury, 
upon  the  special  verdict,  do  further  find,  that  at  the 
said  court  of  the  clerk  of  the  market  for  the  <8aid 
parish  and  town  of  Maidstone,  the  said  S8th  day  of 
October,  1659,  the  said  pots  were  tried  in  the  said 
court  of  the  clerk  of  the  market,  and  there  found  to 
contain  less  than  the  standard  by  virtue  of  the  statute  y^y®"*?*  - 
delivered  out  of  the  records  of  the  Exchequer,  and  whom  tried  1 
kept  in  the  town  of  Maidstone  aforesaid  for  the  whole  nor  ^o  ^ 
county  of  Kent ;  and  thai,  thereupon,  the  defendant  ^^^t  only 
being  then  mayor  of  the  said  town  of  Maidstone,  in  that  they  were 
the  said  court  of  clerk  of  the  market,  did  seize  the  ^f  wi^e^ll^ 
said  pots  as  forfeited,  and  did  break  the  said  pots,  sare.  (e) 
and  destroy  them,  according  to  the  form  of  the  sta- 
tnte  li  H.  7.,  in  such  case  made  and  provided. 
And  they  further  find,  that  the  said  pots  were  of  the 
bigness  of  the  several  measures  used  for  the  sale  of 
wine,  and  were  worth  SOf .  But  whether  the  standard 
measure  for  retailing  wine,  and  the  standard  measure 
for  retailing  ale,  are  and  of  right  ought  to  be  one 
and  the  same  measures,  or  diverse,  the  jury  know 
not;  and  therefore  pray  the  advice  and  consideration 

(c)  Notes  in  the  margin  of  the  manuxripL 
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i88f.  oflh^Coiift;  and  if  tbe  Court  sball  think  that  the 

Btandard  maaBures  for  retailing  wine,  and  the  standard 
measurea  Ibr  retailing  ale,  are  not^  nor  of  right  ought 
to  foe^  one  and  the  same  measures,  but  diverse,  then 
they  find  that  tbe  defendant  is  guilty  ;  and  assess  for 
damages  SO5.  and  for  costs  40s.  And  if  the  Court  sha^l 
be  ^f  opinion  that  the  standard  measures  for  retat^ng 
\friae,  and  the  standard  measures  for  retailing  ale, 
alv,  and  of  right  ought  to  be,  one  and  the  same  mea- 
8ureS|  and  not  diverse,  tben  they  find  the. defendant 
not  guilty. 
In  this  case  there  are  two  things  to  be  consicjered:  the 
matter  in  law  intended  by  this  verdict,  and  the  sufficiency  or 
insuffidency  of  the  verdict  itself* 

As  to  tbe  bringing  in  question  of  this  matter  in  law ;  the 
natter ia  law  is  but  this,  whether  by  tbe  law  the  measures,  that 
ia  to  a^y,  gallons,  pottles,  quarts,  and  pints^  by  which  wine  is 
by  law.  to  be  sold,  ought  to  be  of  the  same  content  a^d  bigness 
as  tbe  gallona,  pottles,  quarts,  and  pints,  by  which  ale  is  to  be 
add*  But  to  usher  in  this  question  two  things  are  to  be  sup- 
posed  as  implied  in  the  verdict :  the  one,  that  distilled  waters 
are  tobeaold  by  retail  by  the  same  measures  by  which  wine 
ia  to  be  retailed ;  and  this  I  take  to  be  supplied  well  enough 
by  reason  of  tbe  conclusion  of  the  special  verdict;  fpr  that  all 
^tilings  necessary  to  it  are  to  be  intended  and  supplied,  but  that 
whereof  the  doubt  is.  The  second  is  this,  that  the  law  sup- 
poses there  is  a  standard  measure  or  standard  measures  for 
wine  and  ale  ;  for  so  the  question  upon  the  verdict  is :  whether 
Ibeatandird  measures  for  retailing  of  wine,  and  of  ale,  are, 
jMid  of  right  oi|ght  to  be,  the  same  measures. 

To  begin  then  with  the  matter  in  law :  the  question  is,  whe- 
iher  the  etandard  measures  for  retailing  of  wine  and  ale,  viz. 
•the  ^Uns,  pottles,  quarts,  and  pints,  ought  to  be  the  same  as 
4he  verdict  is  found.  It  is  whether  the  standard  measures  for 
retailing  wine  and  ale  are,  and  ought  to  be,  the  s^me.  The 
first  4property  is  qumstiajaoti^  whether  they  are  the  s^ me.  The 
second  is  y«<s«lie  JurU^  whether  they  ought  to  be  the  same : 
-asid  «|d  qutstionem  JacU  non  respondent  Judices.  But  as  this 
case  is,  I  think  the  conclusion  of  the  jurjr  in  the  speoial  verdict 
to  be  well«no^gh;  for  the  question  is  not  pure\y^  whether  the 
jneasiiree  for  retailing  wine  and  ale  are  the  same,  though 
.|ierhif)8  also  th^y  m^y  be  well  enough;  but  whether  the  stand* 
4urd  measures  for  retailing,  &c.  are  the  same. 

Now  ik^  words  *^  standard  measure^''  I  concei^ve,  have  a 
double  sense;  properly  they  signify  a  particular  measure  ap; 
pointed  by  law«ccordinf  tq  which  other  mea^iifes  are  made, 


m  tke Cotimtm  PleM ahd ih^thbt  Oourts.  ti 

inA  accordhig  to  the  proportion  and  contents  Irhereof  sneb       l^<t^ 
thinf^s  are  to  be  «old  hy  toeasftre.    Of  these  it  ap^rs  there     ^f^^^^'^^ ' 
were  two  sorts,  tfie  King^s  standard  tteasui'es,  whkh  were     ^^^^^^^ 
anciently  kept  in  the  Excfaeqeer,  or  the  Treasury,  es  appear^  Mai^^Ai^*^ 
hy  the  statute  IS  H.  7.  c.  5.    By  that  statute  ft  als6  ap^eM^  Though  i  find 
that  th^  same  standard  measure,  as  to  the  gallon  and  bushel,  since  many  of 
<which  alete  are  provided  for  by  the  statute  11  and  18  H.7.)  {J^^^ill^oved 
were  hot  right,  but  misguided  the  Kibg  and  Parliament  iti  titfs  into  the 
measures  made  by  the  act  of  the  12  H.  7. ;  [and  l»o  weader,  fot  Tower,  (rf) 
the  deoa^fns,  the  English  penny,  by  the  said  <dd  statutes  <of 
H.  3.  and  E.  1.  was  the  foundation  of  -o^  measures ;  i^hich 
dctoarios  then  was,  and  so  it  was  in  king  Bthelred*s  time,  the 
twentieth  part  of  the  Troy  ounce.    Under  Ed.  S.  it  tMne  te 
be  diminished  to  the  twenty^sixth  part.    Under  H.  6.  to  the 
4hhrty««ecotid  part.  In  Edward  the  Fourth's  time  to  the  fottieth 
IMirt ;  and  so  it  continued  at  the  time  of  the  making  that  Mat! 
11  II.  7.,  as  is  observed  by  Mr.  Graves  hi  bis  Denarius,  IbK 
116, 117;  and  appeare  by  the  old  statutes  9  E.  3.,  SBfl.  Bi     ^ 
^.  13.,  and  other  Maftutes;  and  now  sixty^wo  go  to  an  ounoe^ 
But  be  it  for  that,  or  for  what  other  reason^  it  appeairs  Vh^ 
standard  of  1 1  H.  7.  was  not  (e)  tight.}    The  King  did  ttd[^, 
^  at  least  enact  to  be  made,  a  new  slafndard  df  a  bushel,  and 
la  gttHon,  to  remain  in  his  treasury  for^ver^  and  did  tauseth^ 
Termer  measures  to  be  destroyed.  Besides  Hie  King^s  'sUndscrt 
laeasttres,  (here  were  other  measures  Mlled  standaird  mea*' 
aures,  wlifeh  were  made  and  aHowed  in  partieiAir  tities,  aliA 
either  pkees,  agreeteg  wi^  the  eontefntdT  the  !Kitog*a  statid^ 
'ardin  the  Gsi^ehequer,  aS  boinraoft  measares;  these,  by  the 
MAutes  ef  11 «.  7.  and  18  H.  7.,  were  made  ^  brato,  iMd 
•sited  ^According  to  the  b^Ael,  iind  gallon,  so  now  made  for  tlie 
ifeacebequec ;  and  tearked  With  the  letter  H.,  and  axrow4l ;  aiiid 
^ke^'are^hfo  telled  the  King's  stafndard  for  Weights  and  mea>- 
Hffres,  by  the  stateite  11  H.  7.;  and  acctording  t6  these,  hf 
dMit  ^aihite  tbete  is  potvfef  ifiven  to  miake,  ^,  and  ptiM  f iici 
weigbts'atrd  measares  to  oflier6  requiring  the  satase. 

in  the  second  setisetyf'tfaese  w^otth,^8tandafdlnea«trreb,tt6t^ 
ceive  there  is  not  meant  any  particular,  shig'le,  individaid1(tt^a<^ 
Mies,  but  the  eehtent,  a  rale  trgreeable  to  ^hich  all  ttfeatrutes 
Mte  ta  be  made^  the  aMfee,  {ftopbttion,  or  Mr&Aogy,  iAoftetfiM 


^-'-"  ^'^ 


anifi^e  In  Itho  'hanSwnCng  of  fortj-fiKh,   mfterwards' sixty  pence 

the  origfitel  tt^oMk-ipt  VlCs'c(Anetl  6tt6t  4hb  olittce  iA  the 

(e)'lnYhet^ibti'bf  fheVrMise  'stfcdnd  yt;ttr  (/f'({(reMi  CRteMb^  mrd 

WSSrtsaVlJs  tm  ftfe  ^tfhat^his,  In  hft  ihirhij'hef  rcr^tiitjr-t^o.*'  IS^i^ 

wmlcs  tiy'ttHrti,  1tS7,  ht  ^tm  'oh  )fenitik  S,  Yof  atemaVkiMe^ot^  6a 

to  saj,  «*  Under  H.  8.  (slat.  S«  H.  S^  tFtir  attdetK  WeltrlAs  kikk  thai^ftfeb 

ftt  flcit  it  was  the  fortistb,  then  the  1pnB»rvedthth»  Ctfttdft  Mmff*     ' 
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1M3.       allsncb  kind  of  things  as  are  properly , to  be  .measured,  are  io 
V^"^^^^    be. measured.  As  when  the  statute  says  rii  una  mensura  per 
Beokmah     fQi^fgfg  AngUam^  it  cannot  be  understood  of  the  mechanical  part, 
Maplssdkit.    ^^  instruipent  which  we  call  the  bushel^  gallon,  or  measure; 
one  such  measure  cannot  serve  for  all  England :  but  it  is  to  be 
understood  of  the  rule,  tIpQ  content  or  proportion  of  the  bushel, 
gallon,  or  other  measure,  by  which  things  are  to  be  measured  ; 
and  according  to  which  proportion  all  the  measures  of  the 
bushels,  gallons,  or  the  like,  which  are  the  mechanical  parts  of 
the  vessels  which  we  use  in  measuring,  are  to  be  made.  ) 

And  in  that  sense  the  standard  measures  are  the  contents  or 
quantity  of  those  measures  which  the  law  hath  appointed  and 
allowed.    In  this  sense  the  standard  measure,  I  take  it,  is  that 
rWhich  is  jn  the  statute,  SI  E.  !•(/)  ardinatiopro  mensurU^  (in 
tome  books  it  is  printed  among  the  statutes  made  18  E.  2.)  viz. 
f^  An  English  penny,  which  is  called  the  sterling,  round  with- 
out clipping,  shall  weigh  thirty-two  grains  of  wheat  well  dried, 
and  gathered  out  of  the  middle  of  the  ear ;  and  twenty  pence 
make  one  ounce ;  and  twelve  ounces  one  pound  ; .  and  eight 
pounds  make  a  gallon  of  wine,  and  eight  gallons  of  winem  ake 
a  bushel  of  London,  which  is  the  eighth  part  of  a  quarter.'/ 
Which  statute  is  but  an  affirmance  of  the  law  before  that  time, 
{as  appears  expressly  by  the  statute,  51  H.  3.  intituled,  Asrisa 
poms  et  cereoisia  (jg)^  which  is  In  the  very  same  words  as  the 
firdimdiopro  tnensuris^  SI  E.  S.    And  there  it  is  said  to  have 
been  the  assise  in  the  time  of  the  progenitors  of  King  Henry  IIL 
jmd  is  exemplified  by  Hen.  III.  at  the  request  of  ^the  bakers  ojT 
Coventry.]    The  standard  measure  remaining  in  the  Exche- 
quer, varying  from  this  rule  or  ordii^ance.  of  51  H.  III.  and 
31 E.  I.,  the  statute  12  H.  YII.  c.  5.  reserves  this  assise ;  and 
enacts,  ^^That  the  measure  of  a  bushel  contain  eight. gal- 
lons of  wheat,  and  that  every  gallon  contain  eight  pounds 
of  wheat  of  troy  weight,  and  every  pound  contain  twelve 
ounces  of  troy  weight,  and  every  ounce  contain  twenty  sterlipg^ 
and  every  sterling  be  of  the  weight  of  thirty-two  corns  of 
wheat,  which  grow  in  the  midst  of  the  ear  of  wheat,  according 
to  the  old  law  of  this  land." 

So  that  in  this  sense  I  conceive^ the  standard  measure  is 
that  assize  or  rule  which  the  law  allows  for  bushels,  gal- 
lons, and  other  measures.    In  this  latter  sense,  I  conceive 

.    (/]  In  the  edition  of  the  statute  the  statutes  of  uncertain.date. 

Utelj  printed  by  authority  of  Par-  (g)  In  the  parliamentarj  edition 

liament,  it  is  not  entered  either  as  of  the  Stotutes,  this  is  printed  amoBlg 

81  B.  I.  oris  B.  a.  but  in  Vol.  I»  the  Statutes  of  uncertain  date,  T0I.L 

p.  S04.  under  the  title  of  JnUa  4e  p.  199. 
AfidMhw   d  MenuarUg  amongst 
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tte  qMftton  pat  by  tbe  jarors,  whether  the  standard  nueft-        1662. 

sure  for  retatlinf  wine  and  ale  are  the  same,  i«  to  be  intend-     ^^^*v^^^ 

ed ;  (or  that,  in  the  other  sense,  tbe  question,  whether  there     B«ckma» 

be  two  sorts  of  standard  measures  for  wine  and  ale  in  the  "m^j^^j^^^ 

treasury,  or  whether  two  sorts  of  standard  measures  for  wine 

and  ale,  nt  Maidstone,  or  other  the  places  appointed  for 

standard  neasmres,— this  is  not  to  be  determined    by    the 

C!ourt ;  but  is  an  enquiry  of  fiict :  though  I  shall  haye  occasion 

to  say  something  concerning  the  several   standards  in  this 

sense  also.    But  the  question,  or  doubt,  of  the  jury  is  to  be  ^ 

token  in  this  other  sense  ;  that  is,  whether  the  rule  or  canon 

for  the  proportion,  or  assise  measure  of  wine  and  ale,  are  and 

oa|^  to  be  tbe  same.    In  this  sense  it  signifies  the  same  thing 

to  say,  the  standard  measure  for  wine  and  ale  tf  thus,  and  the 

standard  measure  for  wine  and  ale  ought  to  be  thus.    The 

question  is  wholly  de  canone  of  the  rule  or  law  by  which  such 

thfaigs  as  wine  and  ale  are  to  be  measured. 

So  that  the  conclusion  of  the  jury  as  to  this  matter  being  well 
enough,  I  come  to  tbe  point  of  law  intended  by  the  rerdict, — 
I0hether  by  law  the  meoBures  by  which  aU  or  beer  are  to  he 
retailed  ought  to  be  of  one  content  or  bigness ;  and  the  mea* 
sures  by  which  wine  or  distilled  waters  are  to  be  retailed  ought 
to  be  of  another,  thai  is,  a  lesser  content.  And  I  conceiye  the 
ale  or  beer  gallon,  pottle,  quart,  and  pint,  are  by  law  greater 
than  the  wine  gallon,  pottle,  quart,  and  pint. 

The  principal  argument  that  bath  been  insisted  on  against 
this  opinion  is,  that  Magna  Charta,  c.  35.  and  the  stat.  16  Car. 
e.  19.  and  generally  all  the  statutes  concerning  measures,  do 
enact,  ^  That  there  ought  to  be  but  one  measure  per  tatant 
AngUam:^  The  statute  of  16  Car.  is,  <<  That  from  tttence** 
forth  tbefa  shall  her  but  one  weight,  one  measure,  and  one 
yai4,  according  to  the  standard  of  the  Ezcbeqoer,  throughout 
tML  the  realm,  as  well  hi  places  privileged  as  without,  any 
asage  er  custom  to  the  contrary  notwithstanding ;"  and  some 
other  of  the  statutes  also  have  negative  words  ;  and  divers 
cases  have  been  pot,  that  no  custom  can  prevail  sgainst  a  ne- 
gative s^tnte.  And  hence  it  is  inferred  that  the  measures  for 
tfte  and  wine,  that  is,  tbe  gallon  for  ale,  and  the  gallon  for 
Whle,  and  so  the  pottle,  quart,  and  pint,  are  to^  be  the  same; 
for  else'  it  is  not  <*  una  mensuraper  totam  Angliam.^^  [To 
dtrengfhed  this  opinion,  there  itiay  be  added  several  authorities, 
thMgh  not  mentioned  at  the  bar;  Crompton's  Justice  of 
>etfei,  firt.  84  (/),  in  these  words,  «  Nota^  que  Popham, 
Chief  Justice^  di%  que  te  measure  de  vin  et  ale  serra  tout  wtj 

■*■ •     -^^     -r -T --     ' i;  -  ■  ■  II  ■     * 

(/)94b. 
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1663.       ei  que  issint  ad  eire  agree  per  ks  Justices^  viz.  accordant  al 

^"^^^^^     standard  del  Exchequer. '^^    And  it  is  very  true  there  was  such 

Beckman     ^  resolution  of  all  the  Judges,  in  the  year  1583,  concerning 

Maplesden.   'S*^'s''"'*y  5  ^  copy  of  which  resolution,  extracted  out  of  this 

Register  at  Salisbury,  I  roust  own  with  many  thanks,  to  have 

received  from  my  brother  Hyde,  Recorder  there.    It  is  this :— • 

"  Primo  Maii^  at  the  Star  Chamber,  1 683.    In  a  controversy 

grown  between  the  mayor  of  the  city  of  New  Sarum,  in  the 

county  of  Wilts,  and  one  Robert  Holmes,  vintner,  and  other 

vintners  of  that  city,  concerning  measures  for  wine  by  the  said 

vintners  of  late  altered,  and  used  within  the  said  city,  and 

drawn  to  a  less  content  than  by  the  laws  of  this  realm  they 

ought  to  be.     Out  of  which  controversy  there  grew  these 

questions  following : — 

1st,  Whether  any  measure  by  the  laws  of  the  realm  ought 
to  be  used  within  the  same  city,  which  should  not  first  be 
viewed  and  allowed  by  the  mayor  of  the  said  city  for  the  time 
being. 

Sdly,  Whether  the  measures  for  wine  and  ale  ought  to  be 
all  one  for  the  content,  and  not  divers,  by  the  laws  of  the 
realm  ;  and  ought  to  be  sold  by  the  content  of  the  measure^ 
and  not  by  weight. 

And,  Sdly,  Whether  any  wine  or  ale  ought  to  be.  sold 
by  any  measure  other  than  such  as  is  to  be  warranted 
and  doth  agree  with  the  standard  of  her  Majesty's  Ex« 
chequer. 

All  which  questions  by  the  practice  and  device  of  the^  said 
vintners  being  made  very  doubtful,  it  pleased  the  Lords  of  the 
Council  to  commit  them  to  the  decision  of  the  two  Chief  Jus* 
tices  and  Judges  of  the  realm,  and  the  rest  of  her  Majesty's 
learned  counsel,  who,  by  letters,  were  required  to  examine  the 
controversy,  and  to  certify  their  opinion  thereof,  and  of  the 
eaid  questions,  according  to  the  true  sense  and  construction  of 
the  law.  By  virtue  whereof  they  have  assembled  themselves 
together ;  and  deliberately  and  at  large  heard  the  allegations, 
objections,  and  answers,  of  the  parties  by  their  learned  counsel 
propounded  and  debated  on  both  sides.  This  day  their  opi- 
nions and  judgments  upon  the  said  controversies  and  questions 
were  delivered,  and  reported  to  the  Lords  and  others  of  the 
Privy  Council,  in  the  Star  Chamber,  by  Sir  Christopher  Wray, 
Knight,  Lord  Chief  Justice  of  her  Majesty's  Bench,  and  Sir 
Edmond  Anderson,  Knight,  Lord  Chief  Justice  of  the  Com- 
mon Pleas,  as  well  for  themselves  a3  for  the  residue  of  the  said 
justices,  judges,  and  learned  counsel,  as  foUoweth  :— 

ist.  That  no  measures  ought,  by  the  laws  of  the  realm^ 
to  be  used  within  the  said  city, ,  except  the  same  were  first 
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newed  and  allowed  by  the  mayor  of  Che  same  city  for  the  time      ^  il^ll 
beiog. 

2dly,  That  the  measure  for  wine  and  ale  is  and  ought  to  be 
all  one  for  the  content  of  the  measure,  and  not  divers  ;  and  to  Maflesden. 
be  sold  by  the  content  of  the  measure,  and  not  by  weight, 
as  by  the  said  Holmes  and  the  vintners  was  frivolously  pre- 
tended. 

And,  Sdly,  That  neither  wine  nor  ale  ought  to  be  sold  by 
aoy.measure  other  than  such  as  is  to  be  warranted,  and  doth 
agree  with  the  standard  in  her  Majei^ty's  Exchequer  (g).'- 

Bat  notwithstanding  all  this,  I  hope  1  shall  give  satisfaction 
to  others,  as  I  have  to  myself,  that  this  opinion  is  mistaken,  is 
grounded  upon  a  wrong  exposition  of  these  words.  Sit  una  men" 
sura  d  umtmpondus  per  ioiam  AngUamJ] 

I  conceive  the  words  have  another  exposition  and  meaning  : 
--.<<  There  shall  be  but  one  measure  throughout  England," — 
that  is  to  say,  for  wine  there  shall  be  but  one  gallon ;  not  one 
sort  at  Lfondon,  and  another  at  Bristol,  and  another  at  York ; 
apd  so  for  com  and  other  things.  There  shall  not  be  several 
sorts  of  measures  in  several  parts  of  the  realm  for  the  same 
l^iad  of  commodity  or  merchandize.  But  not  that  all  kinds  of 
things  that  are  to  be  measured  shall  be  measured  by  the  same 
kiod  of  gallon,  or  other  measure : — not  that  wine,  and  corn, 
and  beer  or  ale,  shall  have  the  same  measure.  And  that  this 
oo^t  to  be  the  meaning  and  exposition  of  the  statute  appears, 
Ist,  firom  the  nature  of  the  things  that  are  measured  ;  they  are 
sadi  as  do  require  a  difference  even  in  the  proportion.  Take 
the  same  gallon,  and  put  wine  into  it,  it  will  be  of  one  content. 
Put  com  into  it,  it  will  hold  proportionably  less  in  that  room; 
ibr  it  lies  hollow.  And  put  ale  or  other  liquors  that  will  froth 
oc  oyerflow,  when  it  hath  stood  awhile  there  will  be  still  less. 
So  that,  fill  one  gallon  with  ale,  and  another  of  the  same  con- 
tent with  wine,  there  will  be  more  wine  in  the  gallon  than  ale, 
proportionably ;  and  so  corn  and  dry  things,  lying  hollow  in 
the  measure  till  they  be  shaken,  will  not  fill  up  the  measure  as. 
wine  will.  2dly,  The  practice  and  usage  at  all  times  hath  been, 
accordingly,  to  have  different  gallons ;  the  wine  gallon,  whereby 

Qd  TheBditor  is  indebted  to  the  entry  intituled  in  the  margin,  **  The 

kindness  of  the  present  Deputy  Re-  Copies  of  the  Council  Orders,  and  Let- 

corder  of  Salisbury,  "Mr.  Tinney,  for  ters,  as  touching  the  yintners/*  The 

an  accurate  reference  to  the  book  in  entry  of  the  order  of  the    Priyy 

vhichthiscasemay  be  found.    Itb  Council,    ends  Tvith   the  fo flowing 

kept  in  the  Council-house  at  Salis-  note  : — *'  This  copie  agreeUi  with 

burj,  and  lettered  on  the  back,  Leger  the  original  remaining  of  record, 

C.  3d.     The  passage  in  the  test  is  in  in  the  Register  of  Counsell. 

fol.  76,b,  77.  It  forms  part  of  along  "  Thomas  Willes." 
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1(76^.       fitrcb  things  as  wine  tfnd  other  liquors  are  m^asnirt^;-— Ib^ 

^"^^'^^     ale  or  beer  gallon,  and  the  corn  gallon,  and  other  measures, 

BtcKtfAir     jjj^^g  dMfercHd  in  their  content.    It  is  so  in  London ;  it  is  so  A\ 

VtAPLtsAt^.  England  over.    Atid  if  the  defendant  here  bad  done  eqnal 

jnstice,  he  tntfst  bare  used  the  vintner's  potlte^  quart^^  And 

pint?,  as  he  did  the  distiller's.   It  ednnot  be  stipposed  that  meA 

would  offend  against  the  law  barefaced  ;  and  in  defiance  of  dl# 

law,  by  a  oniyersal  conspiracy,  buy  and  sell  directly  eontraty 

to  acts  of  parliament  from  time  to  time.    [It  is  said,  the  Wbdto 

catholic  church  cannot  err  in  practical  ftindefiieAtals ;  atid,  ear* 

tainly,  the  whole  nation  cannot  err  against  the  law ;  fl)t*  What 

UniycTfa!        makes  the  law  of  theland  but  universal  ctMom  and  praetiee  ?]  aad 

the^bc^t  ex-      ^fttirersal  practice  is  the  best  expounder  ef  the  laws.  [Contteill 

pounder  usage,  in  case  of  measures,  bath  expounded  statutes.  If  a  matt  sell 

Comm^^^*     80  many  acres  of  wood,  it  shall  be  meteitred  according  to  thetiiage 

usagTbcase   ^  the  country,  47  E.  3.  18.  6  Co.  ffT.   33 E.  l.(A)«  notwitk^ 

of  mcMurcs,    standing  the  statute,  De  Terris  MemuraAdis.    And  m  a  reeo« 

pounded         ^^^1  ^^  ^^^  ^^^^^  ^^  many  acres  shall  be  taken  eccordieg^  in 

statutes.  the  shire  acres ;  and  so  it  is  agreed  in  the  case,  3  Cro.  SI2.S07. 

wood!  the  ^^  Mtnge  and  Eale*s  case;  if  a  statute  mentions  milee,— 4»  tb6 

acres  shall  be  statute  1^3  Eliz.  c.  5.  provides  that  none  shall  employ  fbr  co^f^ 

lulcorJunff  to    ^  '**^^  ^^^  making  iroo,  any  wood  growing  within  fwenfy** 

the  custom      two  miles  of  London,  nor  within  ibnr  miles  of  Rye,  &e.  the 

ofthecouo-     „,jj^  g|.g  1^  ^  accounted  according  to  the  usual  ways,  aild 

common  usage ;  and  not  tts  a  bird  or  an  arrow  may  fly.    But  if 

a  bond  be  conditioned,  if  the  ground  where  the  woodi  stood  fte 

four  miles  from  'Rye,  there  it  shall  be  taken  accordiltg  to  the 

law,  and  a  geometrical  computation  shall  be  suAcienf.    BffC 

statutes  shall  be  expounded  according  to  nsfige,  and  so  iball 

grants.    If  a  man  grant  a  barrel  or  bogsheed  of  beer  to 

another,  the  beer  passetb,  and  not  the  tessel :  but  if  a  ftmn 

gets  a  hogshead,  or  tun  of  wine,  the  tessel  itself  pMseA  ftr 

usage ;  and  practice  expoundeth  the  words.] 

Indeed  the  statutes  which  command,  (here  shall  be  but  t!M 
measure,  are  but  in  affirmance  of  the  common  law,  which  salth 
so  much  ;  and  are  to  be  expounded  as  usage  and  practice  hath 
expounded  the  common  law.  The  mischief  as  ixi  themeasurea 
was,  (which  was  principally  provided  against  by  the  statotea 
11  &  12  H.  Vll.,  and  some  other  statQted,)  that  sortie  sold  cdTn 
and  the  like  things  by  the  Winchester  bushel,  others  by  other 
measures;  whereby  badgers  and  others  coseoed  both  buyer 
and  seller.  This  mischief  was  endeavoured  to  be  resiedied  ^ 
and  it  is  a  mischief  at  this  day :  as  he  said  of  astrelogfftns^  t»^ 

"^         '  **  "  I      .1       I  »  ,       ,,  ,  ,  .1 ,  I  ,        ■  la      ■.! 

(A)  In  the  p«pliamentary  edition,     taia  date,     Vol.  L  p.  JBOS. 
this  is  amoogst  the  statutes  of  uncer- 
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frnus  hommnn  semper  vetMiur J  semper  retittebiiur^  so  I  nay        1^9* 
mj  of  tibese  diferent  kinds  of  ineasiirep,  they  will  be  always     )^^^^'^^ 
forbidden,  always  retained.    But  the  diversity  of  measures  ae-     wc&vak 
cording  to  the  nature  of  the  things  measared^  so  there  be  the  m^px^Gspsar. 
same  rule  nil  over  Eoglandp  is  no  mischief  at  alL 

And  the  common  law  in  this  is  well  explained  by  our  own  Old  print440. 
histeriansy   who  mention  the  time  before  Magna  Charta.—  J^^l^^^^ 
Hoveden,  774,  mentions  assisa  de  mensuris facia  per  Rkhardumy  Anno  1 197, 
regpn  Anglice^  amo  1198.    ComtUuium  eity  saith  he,  quod  ^-^Ykliill 
amnef  ntensuree  toiius  Anglice  $ini  ejusdem  quaniiialiSf  tarn  de 
bladis  qmnn  de  leguminibus  et  rebus  commilibus.    Mensura 
etiam  vmiei  eeremiet  et  cunctorum  liquorum^  sU  yusdem  quantU 
UUis  secmium  diversitaies  Uquorum^  pondera  ei  libras  et  ceterae 
penee  sUU  ^dem  quantiUAis  in  toio  regno  secundum  diversiUUe^ 
mtrpolmwrum. 

It  appears,  the  measure  for  corn  was  one,  for  ale  aaotber, 
and  for  wine  another,  secundum  dwersUoles  Uquorum  /  and  for 
wejghto  secundum  diversitatss  mercaiurarump  The  same  sta* 
ttitea  that  appoint  there  skaU  be  but  una  mensura  per  tolamAng^ 
liomf  say  also,  there  sball  be  but  unum  pondus  per  Mam  Ang^ 
liami  yot  it  is  clear  some  things  ^re  weighed  by  Troy  weights, 
others  by  avoidupois  [Cromptoa  Jurisdiction  221,  "  the  Troy 
weight  contains  twelve  ounces,  and  no  more ;  and  by  it  pearls, 
preeioQS  ^onea,  irieotuaries,  gold,  silver,  and  bread,  are  to  he 
weiglied ;  »nd  the  avoidupois  contains  sixteen  ounces,  by  which 
other  things  9fe  to  be  weighed'*  so  we  see  the  weights  are] 
seasadum  dmrsiiaies  mercaturorum  f  and  so  it  is  for  ale,  and 
wine,  and  otber  liqoors,-Htbey  are  severally  measures  secundum 
dhersUates  Uquorum.  The  meaning  in  both  cases  must  be,  that 
tiM  eamekiad  of  commodity  shall  not  be  weighed,  or  measured, 
in  one  country  by  one  kind  of  weight  or  measure,  and  in 
another  pgrt  of  the  realm  by  another  kind  of  weight  or  me»- 
siune.  There  shall  be  the  same  pisuad^  for  instance,  for  wool, 
«U  Sngbadi  over;  and  so  for  other  merohandise ;— «nd  so 
there  shaH  be  the  same  measure,  as  a  gallon,  &;c.  for  wine  all 
Bogiand  over.  But  not  that  the  s^me  kind  of  pound  that  is 
for  wool,  IS  by  Trpy  weight,  shall  be  also  for  spicejsi)  and 
other  commodities,  which  are  to  be  weighed  by  avoiduppis* 
Ajad  so  for  thjogs  tp  be  weasvred,  it  is  not  thai  wet  and  dry 
Ubings  sbatt  huwe  one  menBore,  as  the  saoao  gallon,  or  the  like  • 
moroffreKUngaeewinenndale,  thatthey  shall  have  the  same 
galloB.  The  measure  of  ale  and  beer,  in  respect  of  the  foul* 
in  iforking  yeast  end  (rpthiuy ,  is  bigger  than  that  of  wine. 


'1' "i   J .■■.^an   I'l 1  ■   ■>     ■■    1     ■     ■  I  iw    Hn  .s<  ti^f  ^■■' ;■■■  an  L.u  wr- 

<•  P«  Il»l»  tfif  Os  c^tiAQ  e#  WH-     references  are  ia  the  hand-writiDg  of 
liw  Vals.  JMO.    Whom  mw^^     Mr.  Vrnfrerttls. 
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Crompton  in  his  Jurisdiction  of  Courts  S23.  b.,  reports,  (y) 
that  <<  Mr.  Wells,  clerk  of  the  market  for  Staffordshire,  told 
him  that  the  ale  quart  should  be  greater  than  the  wine  quart, 
because  ale  will  have  much  froth  upon  the  top,  which  wine 
will  not ;  but  the  tankard  for  ale  or  beer,  though  it  be  greater 
than  the  wine  quart,  yet  there  shall  be  a  nick  in  the  tankard 
made  to  which  the  drink  shall  be  full ;  and  by  that  nick  you 
shall  know  whether  you  have  your  just  measure,  which  ought 
to  agree  with  the  wine  quart."  And  in  the  place  before  cited 
concerning  the  opinion  of  Popham,  and  resolution  of  the 
Judges,  '^  that  the  measures  of  wine  and  ale  are  the  same,  vide, 
saith  he,  V  Regis  nunc  c.  9,  ^'  It  is  altered  for  ale  ;*'  and 
again  repeats  Mr.  Well's  opinion.  So  that  even  by  that  very 
book  the  measures  of  ale  and  wine  are  not  de  facto  the  same. 

But  the  meaning  of  the  statutes  is,  that  there  shall  be  bat 
one  measure  for  ale  and  beer,  and  the  like,  through  England ; 
one  measure  for  corn,  one  measure  for  wine,  through  England. 

[As  for  the  different  proportions  of  these,  I  do  not  find  them 
set  down  particularly  in  our  law  books,  or  in  the  statutes. 
But  as  our  law  is  comprehensive  of  all  sciences  and  arts,  aird 
we  make  use  of  physicians,  surgeons,  curtians,  grammarians, 
and  others  ;  and  hear  them  when  the  matter  in  law  before  us 
requires  it  to  inform  our  judgments,  so  I  have  consulted  with 
brewers  and  others,  as  well  mechanic  artificers  as  artists,  in 
the  particular  concerning  the  different  proportions  of  the  mea- 
sures of  wine,  ale,  and  corn  ;  for  according  Co  the  rule  of  all 
these  three  all  other  things  are  respectively  admeasured.J  The 
different  proportions,  {k)  as  I  understand,  of  which  are  these : 


(j)  Edition  1637. 

{k)  **The  great  differences  that 
exist  amongst  the  standard  liquid 
and  dry  measures  throughout  the 
kingdom  shew  the  great  necessity 
there  is  for  a  complete  equalization. 
According  to  the  laws  that  at  pre- 
sent exist  in  England,  there  are  three 
different  gallons  for  wine^ale,  and 
com,  which  are  commonly  reckoned 
to  contain  two  hundred  and  thirty- 
one  cubic  inches,  two  hundred  and 
eighty-two  cubic  inches,and  two  hun- 
dred and  eighty-eight  cubic  inches 
and  four-fifths,  respectively.  There  is 
no  doubt,  however,  that  a  common 
^llon  was  originally  used  for  liquids 
•fall  kinds,  as  well  as  for  grain,  al- 
though the  above  differences  have 
obtained  in  consequence  of  causes 


which,  at  this  distance  of  time,  cmn- 
not  be  completeljf  tucertained.     The 
commissioners,  in  their  last  report, 
recommend  '  that  the  ale  and  com 
gallon  be  restored  to  their  original 
equality  by  taking,  for  the  statutable 
common  galloa  of  the  British  em- 
pire, a  mean  value,  such  that  a  gal- 
lon of  common  water  may  weigh 
ten  pounds  avoirdupois  in  ordinary 
circumstances,    its    contents  being 
nearly  S77-3  inches."'    Wallace  on 
Weights  and   Measures,  Glasgow, 
1822..   •*  Magna  Charto  points  out 
^e  quarter  of  London,  as  the  only 
standard  for  measures  and  weights 
of  that  time :  but  we  are  left  to  gucMs 
of  what  measure  or  weight  it  was  the 
quarter  parL"-*Dr.  Kelly's  Metro- 
logji  p«  46,  1810.    Our  Tiew  of  the 
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the  measure  of  the  i^allon  for  wine  contains  two  hundred  and        166%^ 
thirty-one  cubical  inches ;  the  measure  of  dry  things,  as  corn,      ^"^V'^i^ 
&c.  about  two  hundred  and  seventy-two  inches ;  and  the  mea-     B^ckmak 
sure  for  beer  and  ale  about  two  hundred  and  eighty-eight  M^p2,^o£if. 
inches  and   three  quarters*    The  proportion  between  these 
three  gallons  is  S8,  33,  35 ;  and  so  the  proportion  between  the 
wine  and  ale  gallon  is  as  four  to  five.    And  so  the  ale  or  beer 
bottle,  quart,  or  pint,  is  a  fifth  part  bigger  than  the  wine  gal- 
lon, &c.     The  gallon,  and  bushel  which  are  by  the  statute  of 
12 H.  VII.  (which  are  the  measures  by  the  statute  appointed 
to  be  in  the  custody  of  the  mayor  of  Maidstone)  are  made  only 
according  to  the  assize  for  dry  things,  as  corn ;  and  do  neither 
agree  with  the  measure  of  wine,  which  is  less,  nor  of  ale  which 
is  more. 

And,  as  I  have  been  'informed,  at  the  same  time  that  this 
standard  bushel  and  gallon  was  made,  there  was  also  made  the 
common  bushel,  which  is  at  this  day  in  the  Exchequer,and  is  big- 
ger than  the  standard  bushel  for  corn,  by  one-eighth  part,  and 
holds  eight  gallons  according  to  two  hundred  and  eighty-eight 
and  three  quarters  cubical  inches ;  which  fully  answers  the 
proportion  of  the  ale  gallon  from  the  wine  gallon  to  be  five  to 
four,  m.  a  fifth  part  more.  [And  also  I  have  been  informed 
that  there  is  an  ale  quart  at  this  day  in  the  Exchequer ;  which 
ale  quart  is  taken  notice  of  in  the  stat.  12  Car.  II.  c.  23.  and 
Si  of  the  Excise,  s.  8 ;  and  is  bigger  than  the  wine  quart ;  and, 
as  artists  say,  contains  72f  inches ;  which  is  the  fourth  part  of 
S88|  cubical  inches,  which  is  the  content  of  the  ale  gallon ;  and 
it  is  called  the  ale  measure,  or  Winchester  measure.  And  this 
ale  quart  in  the  Exchequer  is  a  fifth  bigger  than  the  wine  quart ; 
and  an  eighteenth  part  bigger  than  tlie  corn  quart,  which  agrees 
with  the  Exchequer  gallon  made  18  H.  VII. ;  and  four  ale 
Exchequer  quarts  overrun  that  Exchequer  gallon,  (which  is 
the  same  gallon  which  is  at  Maidstone,)  almost  half  a  pint* 

To  satisfy  myself  in  point  of  fact,  I  went  into  the  Treasury 
of  the  receipt  of  the  Exchequer;  and  there,  besides  several 
broken  measures,  I  find  several  weights  of  Troy  and  avoirdu- 
pois in  metal,  which  they  tell  me  are  exactly  agreeable  with 
those  in  the  Tower.  And  I  suppose  also  they  have,  or  should 
bave,  assay  (/)  pieces  of  gold  and  silver.    But  as  to  measures, 

cnstoms  of  the  coilntry  with  respect  (/)  At  the  trial  of  the  pix,  or  ia- 
to  weights  sad  measures  in  and  be-  quiry  by  a  jury  of  goldsmiths,  be- 
fore the  reign  of  Henry  the  Third,  foi^  certain  members  of  privy  coun- 
will  be  found  to  be  illi^trated  by  cil,  in  April  182S,  into  the  purity  of 
the  befoio-inentioned  very  curioos  money  coined  at  the  mint,  there 
note  from  the  Cotton  MSS.,  printed  .was  produced,  by  the  proper  oflScer 
in  ilie  Appendix  £•  of  the  Exchequer^  a  **  trial  piece  .of 
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166%.  that  <<  the  barrel  for  beer  to  be  made  by  the  cooper  fiball  con-^ 
^"^^"^^^^  atin  thirty-six  gallons,  and  every  barrel  of  ale  thirty-two  gal- 
Beckmam  Ions  of  the  king's  standard  gallons  /  that  vessels  for  soap  shall 
MAPL^Eir  "^  according  to  the  rates,  contents,  weights,  and  assizes  of  old 
time  used,  that  is  to  say,  every  barrel  to  contain  thirty-two 
gallons,  and  to  be  in  weight  twenty-six  pounds ;"  and  this  is 
according  to  the  wine  measure;  for  soap  is  always  so  mea- 
sured. But  it  provides*  *'  that  every  cooper  who  shall  make 
any  ale  vessel  mentioned  in  the  act  shall  make  it  according  to 
the  assize  specified  in  the  Treatise,  called  Compositio  Men'* 
ftrfaftffii,(i7i)that  is  to  say,  every  barrel  for  ale  contains  thirty- 
two  gallons  of  the  said  assise  as  above,  of  which  eight  gallons 
make  the  common  bushel  to  be  used  in  this  realm.*'  What  is 
become  of  that  treatise  of  compositio  mensurarum  (if  there 
were  any  such)  I  cannot  learn :  but  upon  it  I  conclude  that 
the  gallon  measure  of  ale  is  larger  than  the  wine  gallon  by  the 
statute ;  for  it  is,  expressly,  that  eight  gallons  make  the  com- 
mon bushel,  which  is  the  bushel  1  mentioned  before,  and  is 
now  in  the  Exchequer;  and  appears  to  be  a  fifth  part  more 
than  the  wine  gallon,  as  is  affirmed  by  artists. 

[In  old  Magna  Charta,  ordinaUo  pro  mensurisy  priated  as 
made  SI  £.  1.,  is  called  compositio  mensurarum.'] 

And  this  is  also  manifest  by  the  common  practice  of  the 
coopers,  ever  since  that  statute ;  for  by  that  statute,  83  H.  8., 
the  wardens  of  the  coopers  of  London  are  to  search,  view, 
and  gauge  all  manner  of  vessels  for  ale,  beer,  and  soap,  to  be 
put  to  sale  in  London,  and  within  two  miles*  compass.  The 
scantling  for  beer  and  ale  of  the  coopers,  and  according  to 
which  their  barrels  are  sealed,  is  an  addition  of  a  fifth  to  wine 
measure ;  and  the  beer  barrel  contains  thirty-six  gallons,  and 
the  gallon  contains  two  hundred  and  eighty-eight  inches  and 
three  quarters,  which  is  the  largest  measure.  And  trial  hath 
been  made  upon  several  occasions  at  Coopers'-hall  of  the  di- 
mensions of  a  barrel,  as  they  sealed  them  for  the  brewers,  and 
according  to  the  standard  delivered  to  them ;  and  it  contaioB 
thbrty«six  gallons,  each  gallon  containing  two  hundred  and 
eighty-eight  inches  and  three  quarters.  And  the  statute  31 
Eliz.  c.  8.  enacts  <<  that  no  brewer  shall  sell  any  beer  or  ale^  in 
any  vessels  brought  from  beyond  sea  in  London,  before  the 

(m)  **  An   instrament    intituled  JVnilMHif/  without  any  date.   The 

*  Dradaiui  de  Pimderihus  et  Mensth  copy  in  the  text  is  fuller  than  either*'* 

W«*  is  printed  in  Cay's  edition  as  of  Note  to  **  the  Assize  of  Weigrhta 

81  fi.  1.  from  MS.  Cott  Claudius  and  Measures/' printed  amongst  the 

D.  II.  (fol.  259)    In  Berthelet's  se-  statutes  of  uncertain  date  in  the  late 

evndapars  Yet  Stat.  16S8»  is  an  in-  edition  by  authority  of  Parliaments, 

strumeat  intituled,  *  ComposUio  de  Tol.  I.  p.  tIM. 
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Mime  be  lawfolly  gauged,  and  the  trae  content  eet  down  upon        1663* 
the  same  by  the  gallon  appointed  and  allowed  for  beer  and  ^^-^^V^^ 
ale,  according  to  the  standard^  by  the  master  and  wardens  of    Beckman 
the  coopers."  That  statute  takes  notice  of  the  coopers'  stand-  MAPLEsoBBb 
ardy  and  of  a  gallon  appointed  and  allowed  for  beer  and  ale, 
distinct  from  other  gallons  allowed  for  other  things.    So  that 
I  think  it  is  manifest  by  the  several  standard  measures  in  the 
Exchequer  and  elsewhere,  by  the  common  practice,  and  by 
the  statutes  themselves,  that  the  measures  of  wine,  corn,  and 
ale,  are  by  law  different;  and  the  gallon  and  bushel  appointed 
by  the  statute  IS  H.  7.,  are  to  be  taken  only  for  the  measure 
for  com,  and  for  such  things  as  are  to  be  measured  as  com. 

And  there  was  great  reason  to  send  down  such  a  gallon  for 
com  into  the  country ;  for  that  statute  of  12  H.  7.,  renewing 
the  old  standard  measure,  which  was  the  wine  measure,  if  the 
proportioning  the  corn  gallon,  and  the  beer  and  ale  gallon, 
had  been  left  to  the  country,  they  would  have  mistaken  their 
proportion ;  and  therefore  the  statute  18  H.  7.,  doth  not  only 
take  care  to  set  right  and  revive  the  old  standard  measure, 
widdi  was  of  wine,  but  also  for  a  right  proportioned  measure 
for  com,  which  exceeded  that  standard ;  and  the  standard  for 
the  wine  quart  is  and  hath  been  kept  at  Pewterers'-haU  time 
out  of  mind,  (if) 

There  is  one  more  objection  may  be  raised,  to  which  I  shall 
give  aB  answer;  and  that  is,  by  the  statute  23  H.  8.  it  is  en- 
acted, ^'  that  a  barrel  of  beer  shall  contain  thirty-six  gallona 
by  the  standard  gallon ;"  and  by  the  ordifiaHo  pro  mensuris 
the  standard  gallon  is  expressly  the  wine  gallon ;  and  the  sta* 
tute  16  Car.  is,  <^  there  shall  be  but  one  measure  according  to 
the  standard  of  the  Exchequer:''  and  therefore  it  is  inferred 
that  beer  and  ale  are  to  be  by  the  standard  gallon ;  and  the 
standard  gallon  is  the  gallon  for  wine,  as  it  appears  expressly 
by  the  statute  ordkuOio  pro  mensuris.  And  several  other  sta- 
tutes there  are  to  the  same  purpose,  that  all  bushels,  pecks, 
pottles,  and  quarts,  shall  be  according  to  the  king's  standard ; 
and  so  16  R.  2.  c.  3.,  all  the  weights  and  measures  through 
the  realm  shall  be  according  to  the  standard. 

Tins  objection  is  in  part  the  same  with  the  other  which  was 
made  before,  and  the  same  answer  is  applicable  to  it.  But  I 
further  answer : 

First,  that  if  it  were  so  that  the  king's  standard  gallon. 


(a)  In  the  bill  broagbt  into  the  to  a  less  exact  criterion  for  ordinary 

Hooae  of  Commons  in  the  lastses-  uses  to  prevent  irregularities,  where 

sion  (see  Appendix  D  andE)  there  is  the  best  standard  should  not  be  of 

a  promon  for  recourse  to  be  had  easy  access. 
1 


^  Judgmenig  andjudicMA  argumads 

1660.  wbich  is  the  wine  gallon,  were  to  be  die  vieMiire  of  all 
commoditiet,  then  the  corn  gallon,  (which  is  bigger  than  that 
standard  gallon,)  which  is  the  gallon  at  Maidstone,  irpuM 
be  also  against  law;  and  consequentlj  the  breaking  of  the 
distiller's  gallons  for  not  agreeing  with  the  cent  galbnu  is 
against  law. 

But,  secondly,  admit  by  the  meaning  of  the  acts  of  pariie- 
pent  16  Car.  L,  and  the  rest,  that  there  is  to  be  bat  one  mea* 
aore  according  to  the  standard,  that  is,  the  king's  standard 
properly  so  called,  that  is  the  wine  measure,  (as  in  truth  upon 
oonsideration  of  diners  of  the  statutes  the  latter  seems  to  im- 
port, and  the  statute,  IS  H.  7.  e*  6.,  though  it  provides  the 
com  gaUon,  yet  rafers  to  that  statute  of  Si  E»  1. ,  and  dinecta 
Ift  to  he  made  after  tim  said  assise.^-^  say  admitting  this,  yet  it 
most  bear  diie  interpretation^— not  that  according  to  a  geome- 
trical measure,  the  measure  shall  be  as  that  very  staadwd ; 
lHit*^4iiirt  according  to  that  standard,  by  analogy  and  propor- 
tion, all  other  things  diall  be  measured  seeufubim  dhcrnUiiem 
Mquormn  et  mercaimrmwn.    Those  things  whose  measure  is,  as 
wine,  exactly  according  to  the  standard,  as  soap,  oil,  atrong 
amters,  cider,  hooey,  &c. ;   those  things  whose  measure  is 
as  com  and  other  dry  jdMngt,  in  analogy  and  proportion  to 
it,  as  S3  to  S8;  and  ale  and  beer  in  analpgy  and  propor- 
tion to  it  also,  as.  as  S5  to  128;   and  this   assam  is   stiU 
kept  liy  tradition   and    practice,  particularly  amongst  the 
caopers;  and  as  expeie  Heradhf-fhy  the  rale  of  proporlioiis, 
'*^  the  proportion  of  the  foot  the  statuary  could  make  the  ftdl 
image  of  Hercules ;  so  by  reference  to  the  king's  staadand  for 
wi»e  all  other  mbmirea  might  be  made,  and  not  that  they 
flhoold  agree  exactly  in  4he  very  same  meaamre  ae  a  geometric 
asl  prapoitioQ.  And  this  appears  in  point  of  Act ;  for  in  tniib» 
M  I  said  befens,  the  gallon  and  bushel  by  18  IL  7.  ars  IIm 
earn  measore,  and  differ  from  that  standard  uMasuna  to  which 
it  reform,  efs.  that  every  gallon  oontaine  eight  pounds  of  wheat 
of  Troy  weig^ ;  for  a  pound  of  wheat  of  Tnqr  weight  exactly 
ftMs  the  wine  pint,  and  not  the  corn  piat,  whkh  holds  mom. 
The  Exchequer  gallon,  by  12  H.  f .,  holds  aboRO  aine  pounda 
ofTroj  weight ;  and  eo  also,  although  the  ala(tuto  fiS  H.  8. 
expressly  mentions  tfip  barrel  af^  hem*  or  ale  to  be  ao  aasiiy 
gallons  of  the  king's  standard  gallon,  yet  it  refoas.to  the  aaaae 
in  the  Treatise  Dt  CampoiUUme  Memtmmmmy  of  whjeh  eight 
jpdloDS  makes  the  common  bushel.    Now  the  common  bushel 
and  the  standard  bushel  not  being  the  same,  as  I  said  before, 
'it  is  impossible  to  reconcile  the  statutes  to  themselves,  aad  to 
COiPQ)o;ipr9Pti(;e;  but  bytliiis  lpterpr«p,t|itiog,  tjiat  t^e  king^a 
standard  so  properljr  fi|Ue^(A«  9W  »mar9  «9  it  if  »i\h^ 
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by  ^1  B.  I.  Midi  n.  8.)  dMl  be  the  meainre,  bj  rnnkgly       IMO/ 
•lid  profioHfoii,  #b«teQiitd  att  other  tbiinga  nkeflsanble  sball  bd  ^'!^'^^'^^ 

cuturdrmif  and  not  ittutidum  edfMeUatemf  the  very  taoae  BC|^'  Map&iimm 
Bore  indeed,  and  by  a  geometrical  proportion; 

And  jMt  so  it  h  ^  Weighttf.  There  ongM  to  be  bnt  iminii 
ponditij  that  is,  thie  Troy  wei^t  $  btit  yet  we  lieigiire  etilet 
things  by  avoirdnpeis,  becaose  of  the  garUe  and  fifth  the*  ie 
in  f hem ;  which  if  it  wei^  abstracted  wmU  to  eflbet  be  Troy 
weight ;  as  the  bolloweeBs  in  dry  things  «pen  neasarinf  of 
them ;  the  froth  yeast  and  worhing  io  ale  and  beer  being  co»' 
aidered  and  abstrncted,  the  measnfe  Will  io  effect  be  the  Mhoo 
with  the  wine  raeason^  Add  so  it  is  also  fbr  a  yarA  The  sta^- 
tttte,  17  Car.,  saith  tbers  shall  be  bat  one  yard^  yet  stvlir  orw 
measQfed  by  the  ell  beeanse  they  are  apt  to  sbrink;  and  s»  are 
measured  by  the  ell,  wbi^h  is  according  to  the  rale  of  propet^ 
tion,  as  five  io  fotir,  by  estimatioli*  And  for  asy  own  opisaon^ 
I  eoneeive  that  old  standard  for  measmres  fbimded  opdn  the 
denarins,  or  penny,  is  the  ground  whefelo  the  matheaaHidaoa 
proportion  their  weights;  and  in  the  eomposition  of  tha*  staii^ 
ord  (here  is  also  the  onnt^,  (whicb  by  the  statole  IS  R.  7.  is 
sBid  io  be  after  the  Troy  weighty)  and  tt  is  Well  said  hf  lfr« 
Oreaves,  foL  IS8,  <<  as  by  measures  weights  may  be  preserved, 
so  on  the  contrary,  by  weights  measufres  may  be  restored/* 

If  it  be  so,  that  it  is  the  standard  Ibr  wdgfats  as  well  as 
measures,  it  necessarily  fellows,  that  the  some  being  the  staMk 
ard  Ibr  both  weights  and  measores^  it  is  to  be  oaderstood  eviy 
fiom  analogy  and  proportion. 

1  have  one  (htng  more  to  obserte^  The  stMute ef  II  H.  7« 
c.  4.,  to  which  IS  tl.  7.  iwfers,  is  expi«ssed,  that  ^  that  ata^ 
iwt^  fkaXX  not  extend  to  itelliAg  or  buying  by  water  lOeasurd 
wftfain  the  shipboard;'^  and  eOMCs,  **  that  the  water  ttaoso^er 
shall  only  contain  fire  pechs^  after  the  said  stmidard  tbereby 
made,  ra^ed,  and  MrfckeO;*^  and  the  statute  16  Car.  «.  )9« 
expr^y  provides  (hat  such  iMreueute  as  is  cemaienl)r  eallbd 
water  measure,  in  any  ports,  maHtiaie  towns^  or  if  Asr  pAwer^ 
shall  be  sflH  used  and  contintfsd  as  fbnaerly  the  saaie  hath 
been,  any  fhfng  in  this  stafote  contained  to  Cher  contrary  net^ 
withstanding. 

The  dtamte  of  U  H.  7.  limits  i\»  water  nuaiofe  to  shij^ 
board  i  but  M  Car.  extend  to  any  elAer  pktes.  Now  thio 
water  measore  tiras  rated  find  stiicfcen,  appears  to  be  a^  fitb 
p«ck  moi«  than  the  wiA«  measure  (so  is  it  H.  7.>  aad  is  tier 
very  same  which  is  for  beer  and  ole^  the  ale  griMn  bebig'  • 
iifthpart  niore  than  the  wine  galfoo,  and  so  is  eoi^sessljr  ol«' 
lowed  by  tire  stMutes  Md  the  cMimon  pvaetiosv  ttto  galloMB  of 
S 
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16G%.       wine  measure  making  eight  gallons  of. water  measure,  which  is 

^^^^^^^^   the  common  bushel,  or  Winchester  bushel  used  throughout  the 

realm  on  the  water,    or  shipboard ;  which  measure,  I  con- 

Maplesben.   ^^^^9  f^^  liquids,  may  be  used  by  virtue  of  the  statute  of  16 

Car.  in  any  place. 
Solemn  judg-      As  for  the  objection  made  from  the  resolution  of  the  Judges 
guished  from  ^°  ^^^  J^^  1583^  I  give  these  answers  to  it,  that  it  was  an 
resolutions  of  extrajudicial  opinion  ;  and  though  I  must  give  reverence  to 
nM>n*r^M'-      ^^^  opinions  of  the  Judges,  yet  I  make  a  difference  between 
ence  or  re-       cases  adjudged  upon  debate  and  having  counsel  on  both  sides, 
ports  to  them,  nuj  resolution  upon  a  case  reported  or  referred  to  them.    Se- 
condly, that  the  principal  matter  referred  there  was,  whether 
wine  must  be  sold  by  the  content  of  the  measure,  or  by  weight, 
as  the  Salisbury  men  pretended,  in  which  point  the  resolution 
of  the  Judges  was  clearly  according  to  the  law.    So  that  their 
other  resolutions  were  but  obiter  and  ex  abundantu     But, 
thirdly,  I  say  those  resolutions  were  grounded  upon  mistakes 
in  part ;  namely,  they  conceived  there  was  but  one  standard  in 
the  Exchequer,  and  that  the  standard  both  for  wine  and  ale ; 
both  which  are  mistakes,  as  I  hope  I  have  made  appear. 

First,  that  the  measures  in  the  Exchequer,  as  the  ale  quart, 
the  gallon,  and  the  two  bushels  there  remaining,  are  differing. 
Secondly,  That  the  wine  measure  is  not  there  at  all,  which 
is  properly  the  king's  standard. 

And,  thirdly,  I  observe  that  this  resolution  was  in  1583 : 
and  1598,  nine  years  after,  Mr.  Agard  writes  to  the  lord  trea- 
surer, that  in  the  treasury  of  the  exchequer  they  had  neither 
bushel,  gallon,  quarts,  ells,  nor  yards,  according  as  the  sta- 
tutes do  limit  And,  tfierefore,  if  that  were  true,  (as  I  take  it 
clearly  it  is,  if  he  meant  the  wine  measure,)  when  the  Judges 
declared  that  neither  wine  nor  ale  ought  to  be  sold  by  any 
other  measure  than  such  as  agreed  with  the  standard  in  the  ex- 
chequer, they  erred  in  both ;  for  that  measure  being  the  corn 
measure  was  too  big  for  wine,  and  too  little  for  beer  or  ale. 

And,  lastly,  I  will  encounter  that  resolution  with  a  greater 
authority,  the  act  of  parliament,  IS  Car.  2.  c.  S3,  s.  SO.  the 
act  for  the  excise  ;  which,  though  it  was  made  since  our  case 
in  question,  yet  it  being  not  only  an  enacting  but  a  declaring 
statute,  and  an  interpretation  of  the  former,  and  direction  for 
the  future  practice,  I  conceive  is  a  full  resolution  to  the  point 
in  question.  The  words  of  it  are  these :— "  for  the  avoiding  of 
all  incertainty  and  dispute  touching  the  returns  made  or  to  be 
made  by  the  gagers  of  any  beer  or  ale ;  be  it  enacted  and  de^ 
clared  by  the  authority  aforesaid,  that  every  six-and-thirty 
gallons  of  beer  taken  by  the  gage  according  to  the  standard  of 
the  ale  quari^  four  whereof  shall  make  the  gallon,  remaining  in 
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the  custody  of  the  chamberlains  of  his  majesty's  exchequer,'       1663. 
shall  be  reckoned,  accounted  and  returned  by  the  gager  for  a  ^^^^^'^^^ 
barrel  of  beer ;  and  every  two-and-thirty  gallons  of  ale  taken  ^^ 

by  the  gage  according  to  the  same  standard  shall  be  in  like  Maflesden. 
manner  reckoned,  accounted  and  returned  for  a  barrel  of  ale ; 
and  all  other  the  liquors  aforesaid,  according  to  the  wine  gal- 
lon.'* The  "  liquors  aforesaid*^  mentioned  in  the  act  are  perry 
cider^  strong  waters  distilled^  meiheglin;  and  the  likcy  which 
very  words  are  also  in  the  other  act  12  Car.  2.  c.  24.  for  taking 
away  the  court  of  wards  and  purveyance,  and  settling  a  revenue 
in  lieu  thereof.    Out  of  which  act  you  may  observe : — 

First,  That  there  is  a  distinction  between  the  ale  and  the 
wine  gallon,  allowed  by  the  statute. 

Secondly,  That  the  measure  of  the  ale  gallon  id  to  be  ac- 
cording to  the  ale  quart  in  the  Exchequer,  which,  as  I  shewed 
before,  is  the  greatest  measure,  and  greater  than  that  at  Maid- 
stone. 

Thirdly,  That  strong  waters  and  distilled  waters  are  to  be 
sold  not  by  the  measure  that  beer  and  ale  ate,  the  ale  gallon,  but 
by  the  wine  gallon,  which  is  the  point  now  doubted  by  th.e  jury. 

And,  lastly,  that  this  is  not  only  enacted,  but  declared. 

So  that  upon  the  whole,  I  conceive — First,  the  law  requires 
the  same  measure  for  the  same  kind  of  species.  Secondly, 
That  the  king's  standard,  or  wine  standard,  either  is  not  the 
exemplar  for  all ;  or  if  it  be,  it  is  only  by  analogy,  and  pro- 
portion ;  and  that  the  constant  universal  practice,  taken  notice  *" 
of,  and  approved  by  the  statutes  themselves,  has  allowed  dif- 
ferent measures,  according  to  the  different  nature  of  the  things 
to  be  measured  ;  and  that  is  the  best  and  safest  exposition  of  the 
law  which  agrees  with  constant  practice,  so  that  for  the  matter 
in  law,  if  it  were  .well  found  by  the  verdict,  I  hold  for  the 
plaintiC 

.  But,  secondly,  I  conceive  this  verdict  is  wholly  insufficient, 
and  that  Juratores  nude  se  gesserunt  in  veredicto  reddendo^  (as 
the  entry  is  where  a  venire  facias  de  novo  ought  to  issue,)  and 
that  there  ought  to  be  a  venire  facias  de  novo. 

For  that,  the  case  is :  the  action  is  an  action  of  trover  and 
conversion  for  taking  away  a  pewter  gallon  pot,  a  pewter 
quart  pot,a  pewter  pottle  pot,  a  pewter  pint  pot,  thirty  pounds' 
weight  of  pewter  pot  metal,  and  thirty  pounds'  weight  of  other 
pewter  metal  called  lay. 

The  special  verdict  finds  that  the  plaintiff  was  possessed  of 
the  several  pots  in  the  declaration,  and  so  finds  the  special 
matter  as  touching  the  pots.  But  as  to  the  thirty  pounds' 
^weight  of  pewter,  and  thirty  pounds*  weight  of  lay,  they  say 
nothing  •  and  neither  find  the  plaintiff  possessed,  or  not  pos* 
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8e88ed»  er  the  defendant  giiilCy  or  not  gailty  of  the  cenversioiK 
And  though  the  conclusion  is  special :  that  if  the  standard 
measures  fbr  retailing  ale  and  wine  be  not  the  same,  then  that 
the  defendant  is  guilty  de  ptwrniisis  infra  contentis  modo  ei 
JbrmOf  as  the  plaint^  haih  declared^  yet  this  conclusion  being 
grounded  upon  the  special  matter^  which  extends  not  to  the 
pot  metal,  or  lay;  and  the  Court  being  to  judge  upon  the 
whole  matter,  it  is  all  one  as  if  the  verdict  bad  found  him 
guilty  for  the  pots  by  express  words,  and  aa  to  the  rest  found 
nothing  at  alK 

Now  that  hath  been  often  adjudged,  aa  you  may  «eeC.C.S77a. 
and  a  great  many  authorities  there  cited.  If  a  Tordicl  find  part 
of  the  issue,  and  finds  nothing  for  the  residue  this  is  inao^ 
cient  for  the  wholey  because  they  have  not  tried  the  whole 
issue  wherewith  they  are  charged.  And  he  cites  a  case  atat. 
^Elis.  as  a  wrii  of  error  between  Brace  and  theQueen^in 
the  Exchequer  Chamber.  An  information  of  intrusion  ia 
brought  against  one  for  intruding  into  a  messuage,  and  one 
hundred  acres  of  land :  upon  the  general  issue  the  jury  find 
against  the  defendant  for  the  land,  but  say  nothing  for  the 
house;  this  is  insufficient  for  the  whole.  And  the  reason  iti 
law  of  it  is,  that  they  are  juraii  ei  cneraii  ad  veriiaiem  de  pros'- 
misiUdkmdum^  that  ia  the  whole  prffmtMa/ and  if  judgment 
should  be  given  only  for  part  of  that  which  is  in  issue,  and 
nothing  found  for  the  residue^  the  pbintiff  mast  be  put  to  a 
new  original,  and  the  defendant  to  %  second  vexation^  and  may 
plead  a  new  plea ;  whereas,  if  there  be  only  a  venire  facias  de 
novof  the  old  original  and  pleadings  do  stand,  and  as  the  case  re- 
quires, the  plaintiff  may  be  in  msericordia  or  capifiiwr  pro  fine  ^ 
whereas  if  auch  a  verdict  should  atand  good,  there  should 
neither  be  the  one  nor  the  other. 

But  the  doubt  is,  whether  (his  be  not  holpen  by  the  statate 
of  39  H.  8.  c.  SO.  of  Jeofiiyles. 

In  an  aelion  of  trespass  for  entry  into  one  hundred  acres  of 
land  the  defendant  pleads  ae  to  part,  and  not  tothe-  residue; 
and  issue  taken,  and  verdict  for  that  part  for  the  plaintiff:  this 
18  a  discontimiaace ;  and  some  opinion  is,  that  it  is  aided  by 
the  statute  32  H.  8. ;  and  so  is  Goraersairs  case  cited  11  Co.  6. 
In  HeydoD'e  case,  in  account  of  divers  receipts  and  parcels,  the 
defendant  pleads'  to  issue  for  all  6ut  one  parcel,  and  to  that 
pleads  nothing ;  this  was  agreed  was  aided  by  the  statute  of 
32  H.  &  after  verdict,  becanse  the  statute  is  ^^  any  distern^ 
Imaoitce  notwithstanding;^' and  agreeable  is  Freeislon's  case, 
Hobart  187.  and  9Cr.  (o)    But  whether  that  statute  extend 
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io  such  a  discontinaance  in  not  pleading,  or  to  a  discontinuance        1663. 
for  not  continnance  of  process  only,  may  be  a  question.    But     ^'^^^^' 
cor  case  being  a  fault  in  the  verdict  itself,  and  not  in  the  pro-     Beckman 

ceedings  before,  is  clearly  a  different  case  ;  and  is  not  remedied  Maplkden. 

by  the   fitatute  of  88  H.  8.  which,   after  issue    tried,    aids  xhestatuteof 

negligence  or  default  of  the  parties,  their  counsellor  or  at-  ssH.  8.c.30. 

toroies,  but  aids  not  the  verdict  or  fault  of  the  jurors,  which  is  aftinSu'^' 

the  fiialt  here,  the  issue  being  ri«^ht.  tried,  aids 

And,  therefore,  a  venire  facias  de  novo  ought  to  issue ;  and  so  negligence 

it  was  agreed  in  Brace's  case,  which  I  cited  before,  which  was  the  parties, 

SSeiiz.  after  both  the  statutes  of  32  H.  8.  and  18  Eliz.  of  their  counsel 

I^^r.«1^  or  attomies ; 

Jeofayles.  but  not  the 

Ibffe  are  several  other  faults  in  the  verdict :  as,  namely,  it  verdict,  or 
is  not  found  that  the  pots,  which  were  found  defective,  were  ju^^j^ 
the  same  pots  whi6h  are  in  the  declaration ;  nor  is  it  found 
that  the  pots  were  defective,  or  not  according  to  the  standard ; 
but  only  that  they  were  tried  in  the  court  of  the  clerk  of  the 
market,  and  there  found  less  than  the  standard  at  Maidstone. 

The  jury  find  that  they  were  of  the  bigness  of  wine  measure, 
but  that  the  wine  measure  was  less  than  the  standard,  they  find 
not.  Nor  do  they  find  that  distilled  waters  ought  to  be  sold  by 
the  same  measures  as  wine.  And  some  other  defects  there  are 
in  the  verdict,  but  many  of  these  are  supplied  by  the  special 
conelusion. 

But  the  not  giving  any  verdict  at  all,  touching  the  pot  metal 
and  bj)  makes  the  verdict  wholly  imperfect ;  and  for  that  cause  ' 
a  vemrejacias  de  novo  ought  to  be  awarded. 

Bat  although  judgment  cannot  be  given  upon  this  verdict, 
y?t  the  Court  having  declared  their  opinions  touching  the  mat-  . 
ter  IB  law,  I  suppose  upon  a  new  trial  the  Justices  of  iW^t 
Prius  will  give  directions  to  the  Jury  for  a  general  verdict  for 
the  plaiotiiT,  if  in  the  mean  time  the  defendant  do  not  give  him 
satiafactioa. 
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Harg.  MSS. 
Vo.  55.  fol. 
139,    No.  56. 
fol.  I. 
EjectmenL 


Special  ver- 
dict 

Sir  Charles 
Howard  seised 
of  the  pre- 
mises in  fee, 
demised  them, 
10  Apr.  6Jac. 
to  B.  R.  for  a 
term  of  years, 
who  entered. 
InEasterterm, 
15  Jac  a  fine 
levied  of  the 
premises  by 
Sir  Charles 
Howard  and 
others. 


BERRY  V.  WHITE  (a). 
Hil.  12  &  13  Car.  II.  Rot.  1586. 

(Lease  for  years  in  reversion,  under  a  special  power  to  a  tenant  for 
life  to  grant  leases  for  years  or  lives  siostained.  The  instromeitt 
creating  the  power  having  directed  a  particular  rent  to  be  reservedi 
a  reservation  informal  in  respect  of  the  persons  to  whom  the  reot  Is 
made  payable,  will  carry  the  rent  to  the  remainder-men  :  because 
the  informality  consisted  in  surplusage  onlj  ;  and  the  words  of  the 
actual  reservation  satisfied  the  power.) 

BridgmaN)  C.J. 

Robert  Berry  bath  brought  an  action  of  trespass  and  eject- 
ment against  John  White,  of  one  mesduage,  one  water  milne, 
two  hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pasture,  and  three  hundred  acres  of  wood, 
with  the  appurtenances,  upon  (he  demise  of  Henry  Howard 
Esquire,  10th  October,  12  Car.  II.  for  five  years,  from  Mi- 
cbaelmas  then  last  past;  and  declared  to  his'damage  of  40/. 
Upon  not  guilty  pleaded^  the  Jury  found  a  special  verdict : — 

That  Sir  Charles  Howard  was  seised  in  fee  of  the  tene- 
ments specified  in  the  declaration;  and  b^ing  so 
seised,  10  April,  6  Jac.  demised  them  to  Elizabeth 
Ridgeley  for  forty  years  then  next  following,  paying 
yearly,  during  the  said  terms,  96s.  8d.  at  Michaelmas 
and  Lady-day.  That  she  entered  by  Yirtue  of  that 
lease;  and  that  being  thereof  possessed,  and  Sir 
Charles  being  seised  of  the  reversion,  Pasch.  15  Jac; 
a  fine  was  levied  in  the  Common  Pleas,  of  the  tei^e- 
ments  aforesaid,  with  the  appurtenances  thereto  be- 
longing (inter  alia)  sur  conusance  de  droit  come  ceo^ 
&c.   with    proclamations   by    the  said   Sir  Charles 


(a)  '*  The  Lord  Bridgman*8  argu- 
ment, wherein  he  delivered  the  opi- 
nion of  the  whole  Court,  Michael- 
mas, 14  Car.  II."  Harg.  MSS.  No. 
56.  fol.  1.  This  case  is  mentioned  in 
Opie  V.  Thomasius,  1  Keble  911, 
919  ;  and  it  appear  to  be  cited  by 
another  name,  in  Hardres,  412.; 
see  Sugden  on  Powers,  601,  609, 
ed.  1891.  But  it  was  decided  on  the 
special  penning  of  the  power  with 
reference  to  a  lease  in  reversion,  not 
with  reference  to  a  concurrent 
lease  upon  lands,  let  at  the  time  of 


the  creation  of  the  power,  (See 
Appendix  F.)  A  loose  note  of  the 
argument  of  couusel  in  this  caae  is 
in  No.  3781.  of  the  Ayscoogh  MSS. 
in  the  British  Museum,  where,  p. 
70.  the  books  cited  are,  Co.  Litt. 
943.;  Dyer  188.;  8  Co.  95.;  9  H.  7. 
96.;  Dyer  990.;  Br.  Formedon ; 
Dyer  367.  246.;  9Cro.349.;  God- 
bolt  195,  Parrett  Rolfe*8case ;  Dyer« 
the  Earl  of  Northampton's  case» 
I  Cro.  36.  HobsoQ*s  case,  and  WhiU 
lock^scaae. 
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Howard,  Sir  Robert  Howard,  Sir  William  Howard,        ]f  ^* 
and  Sir  Edward  Howard,  to  Thomas,  Earl  of  Suffolk, 
and  the  Lord  William  Howard,  by  the  names  of  the, 
&c. ;  and  that  the  said  fine  was  levied  to  the  uses  spe-      White.* 
cified  in  an  indenture,  dated  30th  April,  15  Jac.  be-  30  Apr.  15 
tween  the  paid  Sir  Charles,  Sir  Robert,  Sir  William,  Jac.thesaid 
and  Sir  Edward  Howard  of  the  one  part ;  and  the  S en^uTi*'^ 
said  Earl  of  Suffolk  and  Lord  William  Howard  of  the 
other  part :  which  indenture  they  find  in  htecverba  .*-^ 

Whereby  Sir  Charles  Howard,  &c.  covenant  by  fine,  or 
other  good  assurance,  to  convey  to  the  said  Earl, 
and  Lord  William  Howard,  before  the  feast  of  St. 
James,  next  ensuing,  the  said  honours,  &c.  to  the 
uses  under  and  upon  the  powers,  provisoes,  and  li- 
mitations thereinaHer  expressed,  that  is  to  say; 

To  the  use  of  Sir  Charles  for  his  life,  without  impeach-  to  the  use  of 
inent  of  vi  aste  ;  and  after,  to  the  use  of  the  fitst  son  of  for  ufe'^sf  w. 
Sir  Charles,  and  the  heirs  male  of  his  body  ;  with  like  with  remain- 
particular  rensainder  to  the  second,  third,  &c.  and  ^*^j*®jt!g  ^^ 
eighth  sons  of  Charles,  and  the  heirs  male  of  their  bo-  soussucces- 
dies.    And  for  default  of  such  issue,  to  the  uSe  of  Sir  sjvely.  "j 
Robert  Howard,  for   his*  life,  without   impeachment  ment;  with 
of  waste ;  and  after  his  decease,  to  the  use  of  the  first  remainder  to 
son  of  Sir  Robert  Howard,  and  of  the  heirs  male  of  Robert 
Ihebody  of  the  said  first  son,  with  like  remainder  to  Howard  for 
eight  sons;  and  for  default  of  such  issue,  with  like  ^ith  remain- 
remainders  in  use  to  Sir  William  and  his  sons,  and  dertohisfirst 

Sir  Edward  and  his  sons ;  with  several  other  like  re-  f?*'^*^*^*^''^..  .. 

sous,  10  strict 

mainders  to  Sir  Thomas  Howard,  and  Theophilus  settlement; 
Lord  Walden, other  sons  of  the  said  Earl;  and  the  withlike  ro- 
Bonsof  the  said  Sir  Thomas  and  Lord  Walden;  and  the  use  of 

for  default  of  such  issue,  to  the  use  of  the  right  heirs  Sir  William 
g,.,         ••  ^11      1  and  his  sons, 

of  the  said  Charles,  with  like  re- 

mainders  over  in  slrict  settlement,  with  an  ultimate,  remainder  to  the  use  of  the 
right  heirs  of  Sir  Charles. 

Provided  always,  and  it  is  covenanted,  granted,  con-  Power  of 
eluded  and  agreed,  by  and  between  the  said  parties  to  j^'Tlfesetp 
these  presents,  that  it  shall  and  may  be  lawful,  to  and  tier  at  all 

for  the  said  Sir  Charles  Howard,  at  all  limes,  and  1;?"?/""°F 
*  .  .     .        ,.  1  ir  1^        his  life,  and 

from  time  to  time,  during  his  natural  life;  and  after  for  the  tenant 

for  life  re- 
spectively being  lawfully  seised,  and  lawful  tenants  of  the  freehold  in  possession 
of  the  premises  by  virtue  of  the  limitations,  to  make  any 'lease  of  any  part  thereof, 
usually  leased,  or  then  on  lease,  to  any  person  or  persons,  for  any  term  or  terms 
of  years,  or  Hfe  or  lives ;  so  as  such  estate  and  terms  exceed  not  the  number  of 
twenty-one  years,  ortbree  lives,  in  possession  and  remainder;  or  for  any  number 
of  years,  determinable  upon  one,  two,  or  three  lives  at  the  most:  and  so  as  the 
same  should  not  be  made  dispunishable  of  waste ;  and  so  that  the  existing  rent 
er^other  profits,  or  more,  should  be  reserved  for  the  same. 
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Berrt 

V. 

White. 


The  trustees 
mnd  their 
heirs  to  stand 
seised  of  the 

Jyremises  so 
eased  to  the 
use  of  such 
lessees,  their 
executors, 
administra* 
tors,  and  as- 
signs, and  af- 
terwards to 
other  uses  in 
the  settle- 
ment; 


Thetrnstees 
and  their 
heirs  to  stand 
seised  of  such 
of  thepre* 
misesas  afore- 


his  diQcease,  to  and  for  the  6aid  Sir  Robert,  Sir  Wil- 
liarn,  Sir  Edward,  Sir  Thomas,  and  TheophilusLord 
Walden,  and  every  of  them  redpectively,  being  law- 
fully seised,  and  lawful  tenants  of  the  freehold,  in  pos- 
session of  the  said  honours,  lordships,  manors,  and 
premises,  or  any  of  them,  or  of  any  part  of  them,  or 
any  of  them,  by  virtue  of  any  limitation  of  use  by 
these  presents  before  limited,  and  of  any  estate,  ac- 
cording to  the  same,  to  be  executed  at  all  times,  and 
from  time  to  time  during  their  natural  lives,  respect- 
ively to  make  any  lease  or  grant  of  any  part  of  the 
premises  usually  leased  heretofore,  or  now  on  lease, 
whereof  they  or  any  of  them  respectively  shall  be 
lawfully  seised,  or  be  lawful  tenants  of  the  freehold  ia 
possession,  to  any  person  or  persons,  for  any  term  or 
terms  of  years,  or  life  or  lives,  so  as  such  estate  and 
term  exceed  not  the  number  of  twenty-one  years,  or 
three  lives,  in  possession  and  remainder;  or  for  any 
number  of  years  determinable  upon  one,  two,  or  three 
lives  at  the  most ;  and  so  as  the  same  be  not  made  by 
any  covenant,  grant,  or  clause,  dispunishable  of  waste, 
and  that  so  much  yearly  rent,  or  other  profits,  as  Is 
now  reserved,  yielded  and  paid  respectively  for  the 
same,  or  more,  be  reserved.  And  it  is  also  cove- 
nanted, granted,  and  agreed  between  the  said  parties, 
that  the  said  Earl  of  Suffolk,  and  Lord  William 
Howard,  and  their  heirs,  shall  from  and  after  such 
leases  and  grants,  last  before  mentioned,  to  made  and 
granted  according  to  such  power  formally  expressed, 
stand  and  be  seised  of  all  and  singular  the  lands  and 
tenements  so  leased  and  granted,  to  the  use  of  such 
lessees  and  grantees,  their  executors,  administrators, 
and  assigns,  according  to  the  tenor,  purport,  and  true 
meaning  of  the  same  grants  and  leases ;  and  after- 
wards to  such  uses,  intents  and  purposes  as  in  these 
presents  are  limited  and  declared.  And  it  is  granted, 
declared,  and  agreed,  by  and  between  the  said  parties 
to  these  presents,  for  them  and  their  heirs  respectively, 
that  the  said  fines  and  other  assurances,  so  covenanted 
and  intended  to  be  had,  levied,  and  made  of  the  said 
premises  as  aforesaid,  shall  be^  and  shall  be  adjudged, 
construed  and  taken  to  be,  and  that  the  said  Earl  of 
Suffolk,  and  Lord  William  Howard,  and  their  heirs, 
shall,  by  virtue  thereof,  and  of  these  presents,  stand 
and  be  seised  of,  for  and  concerning  such  and  so  much 
of  the  said  premises  as  shall  be  so  demiaed^gcanted. 
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leased,  or  in  use  limited  as  aforesaid,  to  the  use  of     ^  l^G% 
such  person  and  persons,  and  of  bis  and  their  exe- 


Berry 


o. 


cators,  administrators,  and  assigns  respectively,  to 

whom  any  such  demise  or  demises,  lease  or  leases,  or      White. 

limitation  of  use  or  uses,  shall  be  so  made,  limited,  ^^^^  ^.o  the 

or  granted  as  aforesaid,  for  and  during  such  and  so  use  of  such 

long  time,  and  term  or  terms,  for  the  which  such  de-  ^^(^^^^ 

mlse  or  demises,  lease  or  leases,  or  limitation  of  use  admiaistra- 

or  uses,  shall  be  had  or  made  as  is  aforesaid;  so  as  Jfj^Jr^pJ^t. 

every  such  person  or  persons  to  whom  any  such  de-  iveWasafore- 

mise  or  demises,  lease,  &c.  shall  be  so  made,  and  his  «»a'«  «>  *« 

and  their  executors,  administrators,  and  assigns,  shall  &c.  truly  per- 

and  do,  severally  and  respectively^,  yearly,  well  and  formed  and 

truly  perform,  yield  and  pay  to  such  person  and  per-  fi^rent^or^^" 

sons  to  whom  the  rever^on  or  remainder  of  the  said  rents,  duties 

premises,  so  happening  to  be  demised,  &c.  shall  for  J^ th^pe^a 

the  time  being  appertain  or  belong,  or  to  his  or  their  and  personsto 

bailiff  or  receiver  for  the  time  being,  the  yearly  rent  Jl^on  w7t 

or  rents,  or  other  duties  and  services,  in  or  by  such  mainder  of 

demise,  lease,  or  limitation  of  use  or  uses  reserved  or  ^  premises 
J  '  should  coroe, 

agreed,  or  by  custom,  to  be  paid,  and  at  the  days  or  his  or  their 

or  times,  and  in  such  sort,  manner  and  form  as  in  or  bailiff  or  re- 
by  such  demise,  &c.  shall  be  in  that  behalf  limited,  ^ays,  and  in 
and  according  to  the  reservations  therein  to  be  con-  such  manner, 
tained,  to  him  and  them,  to  whom  the  next  and  im-  J^cctWc  de- 
mediate   reversion  or  remainder    of  the  same  pre-  raises  shall  be 
mises    shall  by  the  true  intent  of   these  presents  ^*"*^' 
belong. 
The  Jury  further  find  the  death  of  the  said  Sir  Charles  Death  of  Sir 
without  issue ;  and  the  seisin  of  Sir  Robert  of  the  ^^^  -^^^  ^^^ 
reversion  ;  and  that  he  being  so  seised,  and  Elizabeth  Sir  Robert 
Ridgeley  possessed,  Sir  Robert,  by  indenture,  16  Feb.  ^f *^e  pilS^^ 
14  Car.  1.  did  demise  the  said  tenements  fit  quibusy  mises,  de- 

&c.  to  Robert  Villiers,  Aflftcwdtfm  to  him,  hisexecu-  ?'««*  *!»«"» 
.  «        .  .  /•  11    u.      1-     in  the  11  fe- 

tors and  assigns,  for  ninety-nine  years,  fully  to  be  timeof£.R. 

complete  and  ended,  if  the  said  Robert  Villiers  should  ^..|^®***'jf 

so  long  happen  to  live ;  the  said  term  to  begin  by,  ninety^aine 

from,  and  after  the  death,  surrender,  forfeiture,  or  jears,  ifhe 

other  determination  of  the  estate  which  the  said  Eliza-  i^^  ^^^  ^^^ 

heth  Ridgeley  then  had  in  the  said  tenements,  with  the  teid  term.io 

appurtenances,  and  not  before ;  rendering  and  paying,  Jhe*deteSii- 

therefore,  yearly,  after  the  commencement  of  the  said  nation  of  the 

term,  and  during  the  continuance  thereof,  to  the  said  ^nT^ '**t*'bftl 

Sir-Robert  Howard,  his  heirs  and  assigns,  26s.  Sd.  fore ;  and 

•at  Midiaelmas,  and  by  equal  portions ;  and  further   Robert  Vil- 

yearly,  during  the  term,  S6f,  Sd.  to  Sir  R.  Boward,  his  hein  and  a$Hgn$i^ 
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Ber&t 

White. 
AH  fines  due 
by  the  custom 
of  the  honour 
ofClun  re- 
served, 


with  a  clause 
of  entry  and 
distress  for  Sir 
Robert,  Am 
heirt  and  at-' 
ftign$^  for 
services  be- 
hind, for 
twenty-eight 
days. 

After  the  ex- 
piration of 
the  term  of 
£.  R.  the  said 
R.  Villiers 
entered;  rent 
reserved,  the 
ancient  rent. 
The  lease  to 
£.  R.  in  cMte, 
at  the  time 
of  the  lease 
made  to  R. 
Villiers. 


Sir  Robert 
died  5  Car.  II. 
and  his  first 
son,  tenant  in 
tail  entered, 
and  ousted 
R.  v.  and 
leased  to  the 
plaintiflT;  and 
plaintiff  en- 
tered, and  he 
was  ousled  by 


yielding  and  paying  b9  in  the  indenture ;  which  in- 
denture of  lease  is  found  tii  liac  verba.  Wherein 
there  is  a  further  reservation  of  heriot,  suit  of  court, 
and  other  services,  customs,  and  duties,  •  as  at  any 
time  before  were  paid,  yielded,  or  due  for,  and  in  re- 
spect of  the  same,  by  the  custom  of  the  honour  of 
Clun  or  otherwise  ;  and  all  reasonable  fines  and 
amerciaments,  as  at  any  time  during  the  said  term 
shall  be  assessed,  taxed,  or  imposed  upon  the  said 
Robert  Villiers,  his  executors  or  assigns,  for  default 
or  neglect  of  doing  the  suit  of  court,  or  for  any  con- 
tempt by  him  or  them  in  the  same  court,  with  a  clause 
of  entry  and  distress  for  Sir  Robert^  Ins.  heirs  and 
assigns^  if  the  said  yearly  rents^  or  suit  of  Court,  he- 
riot,  sums  of  money,  or  any  of  the  said  customs  and 
duties  before  reserved,  or  any  of  them,  be  behind  in 
part,  or  in  all,  by  the  space  of  tiventy-eigbt  days. 

And  the  Jury  find,  that  by  virtue  of  this  leafe,  in  the 
life  of  Sir  Robert  Howard,  before  the  time  of  the 
trespass  and  ejectment,  and  immediately  after  the 
expiration  of  the  said  term  of  the  said  Elizabeth 
Ridgeley,  the  said  Robert  YiUiers  entered,  and  was 
thereof  possessed  ;  and  that  the  said  rent  of  965.  Sd. 
was  anciently  the  usual  rent  paid  for  the  tenements 
aforesaid  ;  and  that  the  said  lease  to  the  said  Eliza- 
beth Ridgeley  was  in  esse^  continuing,  and  unexpired 
at  the  time  of  the  said  lease  made  to  the  said  Robert 
Villiers. 

That  Sir  Robert  Howard  afterwards  had  issue,'  Henry 
JHoward  the  lessor,  his  first  son ;  whereby  the  said 
Henry  Howard  became  seised  of  the  remainder,  to 
him  and  the  heirs  males  of  his  body;  and  Sir  Robert 
being  so  seised,  with  remainder  to  his  son  as  afore- 
said, and  Robert  Villiers  being  possessed,  as  afore- 
said, Ist  April,  5  Car.  2.  Sir  Robert  died  ;  and  that 
the  said  Henry  Howard,  the  said  10th  day  of  October 
12  Car.  2.,  did  enter  as  in  his  remainder. upon  the 
possession  of  the  said  Robert  Villiers,  and  did  expel 
and  amove  him,  and  was  seised  proul^  &c« ;   and 
being  so  seised,  the  same  day  did  lease  to  the  plain- 
tiff prout,  &c.    And  that  the  plaintiff  entered,  and 
was  possessed  until  the  defendant,  as  bailiff,  and  by 
special  command,  and  in  right  of  the  said  Robert 
Villiers,  did  enter  upon  the  possession  of  the  plaintiff^ 
and  did  oust  him.    But  whether  upon  the  sfiid  whale 
matter;  in  form  aforesaid  fouod,    the  entry  of  the 
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said  defendant,  upon'  the  poBsession  of  the  plaintiff        1662. 
be  gfood  and  lawful,  they  knew  not,  &c.  and  refer  it     ^"^^^^*^^ 
to  the  conRideration  of  the  Court.     Et  si,  &c.  Berry 

Upon  this  special  verdict,  it  appears,  the  question  is  upon      Wuiti. 
the  validity  of  the  lease  made  by  Sir  Robert  Howard, — 

Whether  it  be  according  to  the  power  before  recited. 

But  before  we  come  to  the  consideration  of  that  question, 
there  is  one  thing  hath  been  objected  and  insisted  upon  at  the 
bar,  which  makes  an  end  of  the  case  if  it  cannot  be  answered ; 
and  that  is,  that  if  the  lease  were  good,  and  pursuant  to  the 
power,  it  is  determined  before  the  entry,  whereon  the  action 
is  brought ;  for  it  is  a  lease,  ^<  iia  quod*^  he  pay  his  rent,  and 
for  non-payment  it  ceaseth  in  point  of  limitation ;  and  it  ap- 
pears that  Mr.  Villiers  had  entered  in  the  life  of  Sir  Robert, 
and  that  he  died  in  April  5*  of  the  king,  and  the  lessor  entered 
not  till  October  IS";  so  that  there  was  above  seven  years, 
during  all  which  time  it  is  not  found  that  he  paid  any  rent ; 
and  it  is  part  of  his  title  to  his  lease  *^  for  as  he  pay  his  rent ;'' 
that  is  the  express  clause;  that  the  fine  and  other  assurances 
shall  be  to  the  use  of  such  lessee,  ^^  fur  as  he  pay  the  rent  to 
him  in  remainder." 

But  this  objection,  in  my  opinion,  receives  a  clear  answer : 

First,  As  this  deed  is  penned,  I  do  not  conceive,  at  least  it 
IS  a  question  whether,  this  estate  is  determinable  by  non-pay- 
ment of  rent;  for  there  be  three  clauses  considerable  to  this 
purpose  :  first,  the  power  to  make  leases,  ^'  so  as  they  exceed 
not  three  lives,  &c.  And  that  so  much  yearly  rent,  or  other 
profits  as  is  now  reserved  or  yielded  for  the  same,  be  reserved.'* 
This  clause  alone  had  been  sufficient  to  make  good  the  lease 
(pursuing  the  power  in  other  things)  without  making  the  lease 
conditional.  Secondly,  There  is  an  express  clause  immediately 
ensuing,  *'  that  the  EnrI  of  Suffolk  and  Lord  Howard,  and 
their  heirs,  shall  stand  seised  of  the  premises  so  leased,  to  the 
use  of  such  lessees  according  to  the  tenor  of  such  grants  or 
leaseii,'*  and  afterwards  to  the  former  uses.  This  second 
clause,  when  the  lease  is  made,  makes  it  complete,  according 
to  the  tenor  of  the  lease.  But  the  lease  hath  no  clause  of  li« 
nnitation  or  cessation  for  non-payment,  and  therefore  it  ceaseth 
not  for  non-payment. 

It  is  true  there  is  a  third  clause,  ex  abundunti^  ^^  that  the 
covenanted  fine  and  assurances  shall  be  to  the  use  of  such 
lessees,  so  as  thej  pay  the  said  rent :''  but  the  lease  being  made 
good  by  the  two  precedent  clauses,  without  such  limitation,  I 
do  not  see  any  reason  to  make  it  subject  to  a  limitation  by  this 
last  clause,  which  is  totally  distinct  from  the  rest,  and  begins 
with  ne.w  worda  of  covenant.    Indeed,  the  usual  course  of 
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166^.        assurances  is  to  have  the  words  of  limitation  annexed  to  (he 
power,  or  at  least  to  the  clause  that  the  conusees  shall  stand 
seised  ;  which  Is  not  in  aur  case. 
WiIiTE.  B"^  secondly  :  admitting  the  lease  subject  to  this  limitation, 

7  Co.  75.      yet  the  difference  which  is  taken  in  Ughtred's  case  holds  clear 
in  this,  between  an  interest  or  estate  to  begin  upon  a  condition, 
or  act  to  be  performed;  and  an  estate  or  interest  which  passeth 
presently,  and  is  to  be  defeated  by  matter  ex  postfaciOy  on  con* 
dition  subsequent ;  in  the  latter  case  (which  is  ours)  the  defend- 
ant need  not  shew  forth  the   performance  of  the  condition, 
but  the  plaintiff  must  shew  the  breach  of  it.     Ughtred's  case, 
if  it  be  considered,  is  far  stronger.    There  an  annuity  was 
granted  pro  exerciiio  officii^  which  ceases  if  he  do  not  execate ; 
yet  there  in  his  count  he  need  not  aver  the  execution  of  it» 
There  he  was  plaintiff  who  was  to  make  his  title ;  here  he  is 
only  to  defend :  there  it  was  in  his  count ;  here  it  is  in  a  verdict.. 
But,  thirdly ;  the  conclusion  of  the  jury  in  this  special  ver- 
On  a  special     diet,  I  conceive,  excludes  the  bringing  this  in  question.     We 
Ig'encrJcon-  ^tre  to  doubt  of  no  more  than  the  jury  doubt  of.     Their  con- 
clusion, the  «  elusion  is,  si  super  tolam  maleriam  per  Juratores  in  famii 
doubt  of  no     P^osdictd  compertam^  the  Justices  shall  conceive  that  the  entry 
more  than  the  of  White,  the  defendant,  be  not  lawful,  then  they  find  for  the 
jury  doubt  of.  plaintiff;  not  otherwise. 

Now,  whether  this  rent  be  paid  or  not,  is  not  materia  per 
juratores  comperta;  and  therefore  we  must  judge  upon  the 
matter  as  it  is  found;  and  if  there  be  not  other  sufficient 
matter  found  by  the  jury  for  the  Court  to  judge  upon,  the 
Court  upon  this  verdict,  (which  is  conditional,  if,  super  mater 
riam  compertam^  the  Court  shall  hold  the  defendant's  entry 
unlawful)  it  not  appearing  whether  the  rent  was  paid,  or  not 
paid,  cannot  give  judgment  for  the  plaintiff,  (b) 

So  that,  for  all  these  reasons  I  conceive,  notwithstanding 
this  objection,  the  case  remains  entire,  to  be  considered,  whe^ 
iher  the  lease  made  by  Sir  Thomas  Howard  to  Mr.  Villiers  be 
pursuant  to  the  power  reserved  to  make  leases. 

And  for  that,  the  case  is  this  : — Elizabeth  Ridgelej  being 
lessee  for  forty  years  of  the  land  in  question  at  26^.  M.  rent. 
Sir  Charles  Howard,  being  seised  of  the  reversion  of  the  pre- 
mises (inter  alia)j  settles  the  same  by  indenture  and  fine,  to 
the  use  of  himself  for  life;  remainder  to  his  first  and  other 

(f)  This  paragraph  has  been  stop-  Ham  comperiam,  the  CauH  AaiikoU 

ped  and  altered  from  the  MS.  which  ihe  defendant's  eniry  mnlanffvl)  iima$ 

stands  thus;  '*  And  if  there  be  not  appearing  whether  the  rent  were  pai^ 

other  sufficient  matter  found  by  the  or  not  paid,  cannot  givejudgmentfar 

jury  for  the  Court  to  judge  upon,  the  plaintiff,  '*  The  passage  in  tlo/^c^ 

ihe  plaintiff  upon  hU  verHet  (which  is  of  a  hand-writing  different  froiA 

U  cqndiifonaij  if  super  totam  mate-  the  rest  of  the  maauscripl. 
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SODS  in  tail ;  remainder  to  his  brother  Sir  Robert  Howard-Tor  160^ 
lire,  and  so  to  his  first,  second,  and  other  sons  in  tail,  with  ^*^V^>^ 
remainder  over  to  other  brothers  for  their  lives;  and  with  like  ^^^^y 
limitation  to  their  sons ;  with  power  to  make  leases  to  this  ef«  WaxTa^ 
feet:  that  it  shall  be  lawful  for  Sir  Charles,  from  time  to  time, 
during  his  life,  and  after  his  decease,  for  Sir  Robert  and  the 
rest  respectively,  being  lawfully  seised,  and  lawful  tenants 
of  the  freehold  in  possession  of  the  said  honours  and  premises, 
by  virtue  of  any  limitation  of  uses  in  that  indenture  limited,  to 
make  any  lease  of  any  part  of  the  premises  usually  leased  here* 
tofore,  or  now  in  lease,  whereof  they  or  any  of  them  respec- 
tively shall  be  lawfully  seised,  or  be  lawful  tenants  of  the  free- 
hold in  possession,  unto  any  person  or  persons,  for  any  term 
or  terms  of  years,  or  life  or  lives ;  so  as  such  estate  and  term 
exceed  not  the  number  of  twenty-one  years,  or  three  lives  in 
possession  and  remainder,  or  for  any  number  of  years  deter- 
minable upon  one,  two,  or  three  lives  at  the  roost ;  and  so  as 
the  same  be  not  made,  by  any  covenant,  grant,  or  clause,  db- 
puuishable  of  waste;  and  that  so  much  yearly  rent,  or  other 
profit,  as  is  now  reserved,  yielded  or  paid  respectively  fi>r  the 
same,  or  more,  be  reserved. 

Afterwards,  Sir  Charles  dies  without  issue;  Sir  Robert 
Howard,  during  the  continuance  of  the  lease  to  Elisabeth 
Bidgeley,  in  14  Car.  I.  by  indenture,  leaseth  the  premises  ia 
question  to  Robert  Villiers  [under  whom  the  defendant  claims] 
habendum  for  ninety-nine  years,  if  Robert  Villiers  so  long  liv^ 
the  said  term  to  begin  by,  from,  and  after  the  death  or  other 
determination  of  the  estate  which  Elizabeth  Ridgeley  there 
had  of  and  in  the  same,<  and  not  before;  and  reddendo proinde 
after  the  commencement  of  the  term,  and  during  the  conti- 
nuance thereof  to  the  said  Sir  Robert  Howard,  Lis  heirs  and 
assigns,  86?.  Sd.  yearly  [which  was  the  ancient  rent]  at  Mi- 
chaelmas and  Lady-day,  by  equal  portions;  with  a  clause  of 
distress  in  case  of  non-payment  after  twenty«eight  days.' 

Elizabeth  Ridgeley*s  lease  expires,  Villiers  enters ;  Sir  Ro- 
bert Howard  having  issue,  Henry,  the  plaintiff's  lessor,  dies ; 
Henry  the  lessor,  pretending  Villiers'  lease  not  to  be  accord- 
ing to  the  power,  enters,  and  makes  the  lease  to  the  plaintiff; 
and  the  defendant  as  bailiff  to  Villiers  re-enters. 

So  that  the  single  question  is,  whether  the  lease  naade  by  Sir 
Robert  Howard  to  Villiers  be  according  to  this  power. 

There  have  been  several  things  objected  against  this  leaae^ 
which  mqr  be  reduced  to  these  heads  ; — 

1st,  That  these  powers,  tending  to  alter  eslatte  aid  6  Co.  5$. 
disturb  possessions  settled  4>y  law,  ought  to  be  taken  ^^"^^^ 
strictly,  as  powCTs  of  revocation^  and  conditioBS  are.  * 
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t062. 


Berry 

Vimtt. 


.Tbat  being  laid  for  a  ground,  they  urge, 

2dly,  That  when  this  lease  to  Villiers  was  made,  Eliza* 
beth  Ridgeley  was  in  possession  ;  and  that  neither  the 
letter  nor  the  intent  of  the  deed  reach  to  give  Sir 
Robert  Howard  power  to  make  (he  lease  before  he 
were  in  possession. 
Sdly,  If  Sir  Robert  Howard  have  power  to  make  a 
lease   during  ^Elizabeth  Ridgeley's  estate,  yet    (he 
lease  ought  to  be  made  to  begin  presently,  as  in  case 
of  concurrent  leases.    They  are  (o  be  made  (o  begin 
presently    (as    by    way    of  estoppel     between    (he 
parties)  though  they  take  not  effect,  as  (o  the  pos- 
sesf^ion,  till  the  former  lease  expires;  whereas  this 
lease  is  limited  not  to  begin  till  Ridgeley's  lease  be 
ended. 
4(hly,  Sir' Robert  being  but  tenant  for  life,  this  reserva- 
tion of  (he  ren(,  which  ought  (o  go  to  (hose  in  remain- 
der, being  to  him,  his  heirs  and  assigns,  is  not  good  ; 
for,  (hough  the  lessor  in  truth  be  his  heir,  yet  his  esta(e 
'   .  he  hath  not  as  heir,  but  as  a  stranger,  by  virtue  of  his 
remainder ;  and  so  cannot  take  the  rent  upon  (his  re- 
servation. 
'  '  Notwithstanding  all  these  objections,  I  hold  this  (o  be  a  good 
lease,  pursuant  to  the  power. 
Powers  re-  And,  first,  I  consider  these  powers,  which  are  reserved  upon 

served  upon  settlements  of  estates  by  way  of  use,  are  to  be  taken  favourably 
ofestotesby  ^"^  ^^^  strictly  (c) ;  he  who  limits  and  creates  them,  at  the 
wsy  of  use  same  time,  had  a  full  power  over  the  estate,  and  might  give  it 
taken  ^oar-  i"  ^bat  manner  he  pleased;  and  commonly  (as  in  our  case) 
ably,  and  not  the  power  is  reserved  to  him  who  created  it ; — cvjus  est  dare^ 
strictly.  ^j^^  gy^  disponere. 

Powers  of  re-  These  powers  of  revoking  upon  conveyances  to  uses,  of  li- 
vokingupon  miting  new  uses  or  estates,  or  creating  estates,  and  the  like,had 
to°i^*Sf  H-  "^?*'^  ^'^^^^  *"^  original  from  the  statute  of  27  H.  8.  of  uses, 
miting  new  At  first  they  were  strangers  in  the  law  ;.  and,  therefore,  were 
looked  upon,  as  strangers,  with  a  more  severe  eye,  and  many 
doubts  and  questions  were  made  upon  them  ;  and  it  was  said 

.^    •.,      ^  ^  ^hey  should  be  taken  strictly.     But  it  was  well  said  in  Chud- 
the  like,  had        ^  '' 

their  original  from  th^  statute  of  87  H.  VIII.  of  Uses.     At  first  many  doubts  were 
made  upon  IheDA ;  and  it  was  said  they  should  be  taken  strictly. 


uses   or 
estates,  or 
creating 
estates,  and 


(c)  Otherwise  the  Touchstone, 
869  \  but  see  586  (1).  6th  edition. 
The  point  in  the  former  passage 
imwB  to '  be  incorrect.  S^  Appen- 
dix»  P.  ifl^efe  it  is  attempted;  to 
pr9iee«  J)j  th^  citron  of  e^lj  cas^, 


from  manuscripts  in  the  British  Mu- 
seum, that  concurrent  leases  may 
be  granted  under  certain  private 
powers,  as  well  as  under  the  statute 
of  I  Eliz.  c*  19.  s.  6.  But  see  Sugden 
on  Powers,  599  (*). 
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lei^irs  case,  bj  the  Chief  Baron,  '^  That  uses  extended  them-        1C63* 

selves  into  many  branches.     And  he  compared  thera  to  Nebu-     ^^-^^^^^ 

chadnezzar's  tree ;  for  in  this  tree  the  fowls  of  the  heaven  build      Berrt 

tbeirnests;  and  the  nobilitj  and  |>:entry  of  the  realm  settle  and      "^hite. 

establish  their  families ;  and  under  this  tree  et  oves^  et  bovesy 

€t  cetera  pecora  campi,  a  g^reat  part  of  the  farmers  and  lessees  1  Co.  184. 

of  the  land,  do  lie  for  shelter  and  safety.'*    Certainly,  it  is 

most  true  of  this  great  branch  of  the  tree  of  uses,  this  of  powers: 

they  are  almost  in  all  conveyances,  and  a  great  part  of  the 

estates  in  the  kingdom  depend   upon  them;  and,  therefore, 

being  grown  so  general,  they  now  come  to  be  favoured  by  the  Powers  beiog 

**^*  ral,thej0e 

come  t6  be  favoured  by  the  Isw. 

Powers  of  revocation,  and  powers  of  creating  new  estates  Powers  of 

and  leaf^es,  are  of  the  same  original:  indeed,  of  the  two  powers  a^^**^^J^^,f 

of  revocation  seem  to  be  the  less  favoured ;  yet  now  we  con-  creatiognew 

strue  them,  not  as  conditions,  but  more  as  limitations;  and  my  estates  and 

Lord  Coke  expressly  saith,    "  That  these  revocations  are  fa-  the  same  ori- 

vourably  interpreted,  because  many  nien*s  inheritances  depend  po^l- 

.1.        «      a  J-     •        1  *         1     I  u        Of  the  two, 

upon  them.       Accordmgly  also  powers  to  make  leases,  wnen-  powers  of  re- 

soever  the  execution  of  them  hath  come  in  question,  have  had  vocationseem 
a  liberal  and  favourable  construction  ;  for  they  are  not  to  be  favoured.  ** 
considered  as  bare  and  naked  authorities,  which  are- to  .be  we  now  con- 
taken  strictly :    but  they  savour  and  relish  of  the  estate  and  straethem 
interest  in  the  land,  and  depend  upon  the  estate  in  it.  I/tenant  S^n"b*iU  m 
far  life  J  who  hath  such  power  ^  depart  with  his  estate^  his  poxoer  limitations. 
is  gone;  the  estate  which  is  executed  by  the  power  is  raised,  g°'^**f^"{Jj 
not  only  out  of  the  power,  but  partly  out  of  the  estate  of  the  make  leases 
tenant  for  life.    Therefore,  if  tenant  for.  life,  who  hath  such  a  ***^®^„5J^ 
power  to  make  leases,  grant  a  rent-charge,  or  acknowledge  „  ^ 

a  statute:   and*after  make   a  lease  according  to  his  ppwer,  ritiesareto 
the  lessee,  (as  sbrfie  hold),  (c)  shall  be  subject  to  such  grant  of  '^.**{^®'* 
a  rent,  or  to  *ttch  statute ;  and,  therefore,  because  these  powers^  jf  tenant  for 
have  such  a  dependency  upon  the  estate,  they  are  hot  reckoned  life,  who  hath 
as  bare  authorities,  or  taken  strictly,  but  have  a  more  favour-,  ^J^e'^lewes, 
able  and  benign  interpretation.    He  that  hath  a  power  to  m^ke.  depart  with 
leases  for  three  lives,  may  make  thera  for  two  lives:  heM^at  Jj^*^^^^^^ 

lialh  power  to  revoke^  may  do  it  for  part  at  one  time,  part  at  Dale  v.Sache- 

verell. 
If  he  grant  a  rent-charge,  or  acknowledge  a  statute,  and  after  make  a  lease,  ac- 
cording to  his  power,  the  lessee  (as  some  hold)  shall  be  subject  the/eto. 

He  who  hath  a  power  to  make  leases  for  three  lives,  may  make  them  for  two 
lives. 
He  that  hath  power  to  revoke  may  do  it  for  part  at  one  time,  part  at  another. 


(e)  See  Grange  v.,  Tiving>  in  these     55.  and  tloper*$Law  of  Husband. and^ 
Beports;  Sugden  on  Powers,  P.  5«,     Wife,  Vol.  If,  101. 
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another ;  so  that  they  ore  not  to  be  measured  or  compafeJI 
with  bare  authorities  (/)• 

This  being  premised :  as  to  the  first  objeetioii,  that  Sir 
Robert  Howard  could  not  make  this  lease,  became  he  was  not 
tenant  in  possession,  but  Elizabeth  Ridgeley  was  then  tenant 
in  possession :  the  words  of  (he  power  itself,  (which  make 
the  law  in  these  cases)  are  to  be  considered.  The  words 
are, — 

^'  Provided  that  it  shall  and  may  be  lawful  for  Sir 
Charles  Howard,  at  all  times,  and  from  time  to  time 
during  his  life,  and  after  his  decease  to  and  for  Sir 
Robert  Howard,  Sir  Edward  Howard,  &;c.  (nawiDg 
all  the  rest  in  remainder)  respectively  being  lawfully 
seised,  and  lawful  tenant  of  the  freehold  in  posses- 
sion of  the  said  honour,  manor,  and  premises,  by 
virtue  of  any  limitation  of  use,  by  these  presents  be- 
fore limited,  at  all  times,  and  from  time  to  time  to 
make  any  lease  or  grant  of  any  part  of  the  premises 
usually  leased  heretofore,  or  now  in  lease,  whereof 
they  or  any  of  them  respectively  shall  be  lawfully 
seised,  or  be  lawful  tenants  of  the  freehold  in  posses- 
sion, to  any  person  or  persons,  for  any  term  or  terma 
of  years,  or  life  or  lives,  so  as,  &c.'* 
By  the  words  of  this  power  he  that  is  qualified  to  make  the 
lease  is  not  tied  to  be  in  possession  of  the  land,  but  in  posses- 
sion of  the  freehold  of  the  land ;  and  to  shew  there  is  no  ima*  . 
take  in  it,  the  words  are  repeated  twice  in  the  proviso— '*  being 
lawfully  seised,  and  lawful  tenant  of  the  freehold   in  poa* 
session." 

It  is  well  said,  in  Throckmorton  and  Tracy's  case,  Com.  fol. 
145.  (g).  There  are  several  degrees  in  the  estate  of  the 
land ;  there  is  a  possession,  and  there  is  a  reversion  or  re* 
mainder.  There  is  a  possession,  reversion,  and  remainder 
of  the  land ;  and  there  is  a  possession,  reversion,  or  re« 
mainder,  of  the  freehold  of  the  land ;  one  may  hare  the  po8« 
session  (the  actual  possession)  of  the  land,  and  another  hare 
the  possession  (the  actual  possession)  of  the  freehold  of  the 


(/)  So  uader  the  power  in  1  Elis. 
«•  19.  to  Bishops,  it  seems  that  part 
of  twenty-one  years  may  be  granted 
at  one  lime,  and  part  at  another. 
See  Peryam*s  judgment,  kk  Vox  and 
Collier,  from  MSS.  in  Appendix,  F. 
and  on  the  same  principle,  the 
tftm  may  so  be  divided  into  so- 
Veral  parts.    In  Shaw  a«  Sumiii0n» 


S  Moore,  196.  a  power  to  trustees  to 
let  land  for  any  term  not  exceeding 
twenty-one  years  was  executed  at 
two  different  times,  and  the  second 
lease  was  adjudged  to  be  void. 
Query f  If  on  the  q^ecial  wordiBp 
power. 
(g)  nowden,  p.  HSU 
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knd.    For  instane^,  if  J.  S.  make  a  lease  for  forty  years  to  A.^        166)3. 
who  enters  ;  A.  hath  the  possession   of  the  land  ;  J.  S.  hath     '^^V^^ 
possession  still  of  the  freehold;  and  so  actually,  that  if  A.  his       Berry 
lessee  be  ousted,  he  shall  bring  an  assise  as  being  disseised,      i^^^^,^ 
that  is,  actually  ousted  of  his  freehold.    Then,  suppose  J.  S.  p^,gggj,iQ,j  ^f 
haTing  this  reversion  expectant  upon  the  lease  for  years  to  A.  lessor  aad 
convey  it  to  the  use  of  B.  for  life,  and  after  to  the  use  of  C.  for  !««««. 
life,  and  after  to  the  use  of  the  right  heirs  of  D. ;  here  are  four     • 
several  degrees  in  the  estate  of  the  land  :  A.,  the  lessee,  hath 
the  actual  possession  of  the  land:  B.,  the  first  in  remainder, 
bath  the  iVeehold  (the  actual  freehold)  in  possession  of  the 
land,  though  not  the  actual  possession  of  the  land ;  C.  has  the 
freehold  in  remainder,  though  not  the  freehold  in  possession,  yet 
this  estate  in  the  freehold  iatit  esse,  and  he  hath  it  actually  to 
graol^  forfeit,  sarrender,  and  to  other  purposes,  though  he  hath 
not  actoally  the  possession  of  it ;  but  the  right  heirs  of  D.  (he 
being  living)  have  no  estate  in  possession,  reversion,  or  re* 
mainder  of  the  freehold,  till  the  contingency  happen. 

So  if  a  lease  for  life  be  made,  and  the  lessor  grant  the  re- 
version for  years;  the  grantee  (after  attornment  (A) )  is  in 
actual  possession  of  the  reversion,  and  shall  have  the  rent.  So 
that  it  is  apparent  there  is  a  possession  of  the  land,  and  a  pos^ 
session  of  the  freehold  of  the  land.  Then  by  the  words  of 
qualification  he  that  is  lawfully  seised  [and  so  was  Sir  Robert 
Howard,]  and  lawful  tenant  of  the  freehold  in  possession  [and 
so  was  Sir  Robert  Howard,]  is  enabled  to  make  a  lease.  It  is 
not  that  he  that  is  lawful  tenant  in  possession,  but  be  that  is 
lawful  tenant  of  the  freehold  in  possession,  is  enabled  to  make 
the  lease. 

These  cases  of  powers  (as  I  said  before)* are  to  be  taken 
fevourably,  and  most  largely  and  beneficially,  fbr  him  that 
hath  the  power ;  and,  therefore,  there  is  no  reason  to  straiten 
the  power  contrary  to  the  express  words. 

Ajid  methinks,  not  only  the  letter,  but  the  intent  and  reason  of 
this  convejrnnce,  are  agreeable  to  this  construction.  Sir  Charles, 
from  whom  the  estate  moved,  had  power  to  dispose  of  the  rever- 
mm  expectant  upon  Ridgeley's  lease  as  he  pleased.  When  he 
made  this eonveyancoi  the  estate  wasin  lease:  itdoesnot  appear 
that  he  had  any  intent  to  abridge  his  own  power,  but  rather  tha 
oontrary.  It  is  to  be  observed  that  the  words  in  the  power  as 
to  Sir  Charles  difibr  in  the  penning  from  the  power  to  others. 
It  is,  ^  that  it  shall  be  lawful  for  Sir  Charles,  at  all  times  ^ur^ 
ing  bis  life,  to  make  leases;"  and  as  to  Sir  Rgbert  wd  the 
rest,  it  is,  <<  when  they  shall  be  lawfully  seised,  and  lawful  to- 

^)  ilaiL  e.  ICs.  9.  hai  randcre^attonunent  here  aansci— iry. 
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lfUi%       nant  of  the  freehold  in  posstession,  to  make  leaRea."    It  is  true/ 
v^V*^>^     il  concludes  alike  For  Sir  Charles  and  the  rest,  ^^  that  the  leases 
Beray      must  be  made  of  such  part  of  the  premises  whereof  they  shall 
_^*  be  lawfully  seised,  or  be  lawful  tenants  of  the  freehold  in  pos- 

session ;*'  which  was  necessary  as  well  to  Sir  Charles,  as  the 
rest ;  it  being  the  intent  that  where  the  freehold  was  in  another, 
the  lease  should  not  be  made  by  any  of  them  :  but  to  my  sense, 
this  different  penning  in  the  beginning  of  the  clause  shews  they 
took  it  for  granted,  that  notwithstaudinir  Sir  Charles  bad  made 
leases  for  years,  and  so  had  but  a  reversion,  yet  he  would  be 
sliU,  after  this  settlement,  lawful  tenant  of  the  freehold  iu  pos- 
session, according  to  the  intent  of  this  proviso,  and. therefore 
they  omitted  in  the  power  unto  bim,  but  as  to  the  rest  they, 
added  it ;  that  so,  when  they  were  qualified  as  Sir  Charles  was, 
[that  is,  to  have  the  immediate  freehold,]  they  might  be  enabled 
to  make  leases  as  he  was.  And  if  as  to  Sir  Charles,  from  whom 
the  estate  moved,  the  power  ought  to  be  taken  largely,  and 
favourably, .the  same  power,  being  limited  to  the  rest  so  quaU-- 
fied,  ought  to  have  the  same  construction. . 
It  stands  with      And  it  Stands  with  the  reason  of  law  to  consider,  and  weigh, 
I***  i^^"  °^  the  nature  of  the  estate  at  the  time  of  erf  a/ing' (t)  the  power ; 
sider  aod         if  the  estate  upon  which  the  power  is  executable  were  in  pos- 
weigb  the  oa-  session;  or,  if  it  were  in  reversion,  construction  .is  to  be  made 
esute  at  the    ^UteTy  et  cditer  where  the  words  of  the  power  are  indefinite  and« 
time  of  creat  general,  (as  in  our  case  it  is.)    In  Leaper  and  Wroth's  case, 
If^e^ute  "^^  cited  in  Fitzwilliaro's  case,  (of  which  I  shall  have  occasion  to. 
in  which  the    speak  more  upon  the  next  point)  it  is  agreed,  if  a  man  have  a 
cutable^were   P^^®"^  ^  make  leases  for  twenty-one  years  indefinitely,  with- 
in possession    out  a  restraint  to  make  them  in  possession,  yet  he  cannot  make 
or  in  rever-     ^  j^gg^  Jq  reversion,  or  to  take  effect  at  a  day  to  come ;  for  be 

Btruction  is  to  may  make  it  to  take  effect  in  possession.. 

be  made 

MlUer^  et  attier  where  the  wofds  of  the  powef  a^e  indefinite  and  general.    SCo.  35. 

Leases  in  reversion  under  indefinite  power,  when  restrained ; 

when  not  re-  ^^^  suppose  that  at  the  time  of  such  a  general  indefinite 
strained;  and  power  created,  the  estate  was  only  an  estate  in  reversion  ex* 
^^Tt*SSc  ef-  P®c*^^^  "P®^  another  for  years  or  lives,  as  otnr  case  was ;  there, 
fecL  I  conceive,  he  may  make  a  lease  presently  after  the  power 

Concnrrent  created,  though  the  former  lease  was  in  being ;  for  it  was  a 
reversion  when  it  was  settled  ;  and  as  a  reversion  upon  such  a 
power,  he  may  lease  it.  But,  indeed,  such  a  lease,  though  it- 
take  effect  in  point  of  interest  defuiura»  yet  it  must  be  made 
to  begin  presently,  as  in  case  of  a  concurrent  lease  of  a  bishop. 
And  this,  as  Justice  Jones  satd  in  the  argument' of  Evana  9.^ 


({)  **  Executing"*  in  manuscript. 


tn  the  Common  PUasand  inother^Camrts.  Mt 

AjBooughiJ)  (Ask withes  case,)  SCar.  1.  was^put  byPopbatti        IMS: 
to  be  agreed  in  the  Marquess  of  Northampton's  ca«»e ;  4t  in  im-    *  ^"^V-^^-* 
plied  in  the  report  of  Shecomb  and  Hawkin*4  cate^  S  Cro^       Bkbhy 

319.  (i)  WhItbC 

And  so  in  our  case  at  the  time  of  the  estate  settled,  and 
power  created,  the  estate  subject  to  the  power  was  but  a  r^«s  ^'  ^^^'O 
Tersion,  and  the  power  shall  receive  a  constrAiction  suitable^  ilr 
being  general,  and  indefinite,  and  not  restrained  to  the  pos- 
session of  the  land,  ^^  that  he  who  hath  the  possession  of  the 
freehold,*'  though  not  of  the  law,  may  make  a  lease  to  begin 
presently,  though  it  cannot  take  effect  in  possession  during  the 
former  lease. 

I  have  done  with  this  point :  I  conceive  Sir  Robert  Howard^ 
at  the  time  of  this  lease  made,  was  tenant  of  the  freehold  iot 
possession;  and  so,  enabled  to  make  the  lease  if  he,  in  making 
the  lease,  do  pursue  the  power  in  the  other  circumstances  pre^ 
scribed.  And  that  brings  me  to  the  consideration* of  the- next 
objection^;  which  is,T- 

That  this  lease  to  Robert  Villiers  is  not  made  to  begin  pre* 
sently,  but  ^Mo  begin  by,  from,  and  after  the  death,. or  othei> 
determination  of  the-  estate  of  Elizabeth  Ridgeley ;"  and  tba  .  . 
reddendum  of  the  rent  is,  ^^  post  mceptionem  ejusdem  termini  ei 
durante  conlinuatione  inde.^^  And,  therefore,  it  is  urged,  this 
lease  is  not  pursuant  to  the  power^.  which  enables  not  Sir  .«.  : 

Robert  to  make  a  lease  to  begin  at  a  day  to  come.   Though  it  '  '    C 

be  admitted  he  may  make  it  during  Eiizabetl^  Ridgeley.'s  leasee 
yet  in  the  limitation  of  it,  the  lease  ought  to  bepiade  to  beg^ir    • 
present!/.  ;  ^  j 

In  answer  to  this  objection,  we  rou^*  again  resort  to  th^ 
words  of  the  proviso.    They  give  -  pow.er  to  ^\  Sir  Robert^i    '       .      ^-^  > 
being  lawful  tenant  of  the  freehold  in  poas^^ioa,-  to  make  ^ 
lease  of  any  part  of  the  premises,  whereof  he  shall  be  lawful . 
tenant  of  the  freehold  in  possession,,  to  any  p^son  or  persoRn,  .. 
for  any  term  or  terms  of  years,  or  life  or  lives,  so  as  such  .  .     .>  • 

estate  lind  term  eic^^d  not  the  ooidber'of  tWenty.-oBe^year8r,^or 
three  lives  in  possession  and  remliinder;  or  for^Dy:  nuoiber  Qf 
years  determinable  upon  one,  two  oir  three  lives  at  the-  n|ost{ 
and  so  as  the  same  be  not  made  by  any  covenant,  gr4nl,  or 

(i)  See  Appendix  F«  for  a  slate-         (0  Tfaistnvguiai  notks  seenato 

meat  of  the  case  of  Brans  aad  Ask-  be  to  the  book  wbic(i  is'  refected  to* 

wikb  from  several  early  uanuscripts  in  No.  38,  of  Mr.  Hari^r^ve^s  coUec- 

wbich  explain  the  printed  reports.  tion,  fdl.  159.  b.,  where  the  reference' 

(it)  The  WordU  in  fltfUrattd fibres  i^ '•  Nota  lib.  P.  820.  a.'*  Similar >e^* 

aresupptied  to  a  blank  in  the  nuuiu-  ferences  will  be  observed  in  other: 

script  «•  phissiaibis^'elamt;'         '     ' 
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UVft       dause)  diipmrftbaUe  of  waste;  and  that  90  much  yearly  rent 

^^^^""^^"^^   or  other  profits  as  is  now  reserved,  yielded,  or  paid  respectively 

JiiBRV       ^j.  ^|j^  same  or  more  be  reserved  ;  with  a  clause  declaratory 

WmiVEk      ^^^  ^^^  ^neB  and  other  covenanted  assurances  shall  be,  and 

the  coBosees,  &c.  shall  stand  and  be  seised  of  -such  and  so  much 

of  the  premises  as  shall- be  so  demised  to  the  use  of  such  lessees 

fer  the  terms  for  which  such  demises  shall  be  made,  so  as  such 

lessees,  their  executors  and  assigns,  shall  and  do,  severally  and 

respectively,  yearly  yield  and  pay  to  such  persons  to  whom  the 

reversion  or  remainder  of  the  premises,  so  happening  to  be 

leased,  shall  for  the  time  being  appertain,  the  yearly  rent  or 

rents,  or  other  duties  and  services  in  or  by  such  lease  reserved, 

and  at  the  days  and  times,  and  in  such  sort  as  in  or  by  such 

lease  shall  be  in  that  behalf  limited/* 

The  power,  we  see,  is  a  general  indefinite  power  (before 
the  so  or  iia  quod)  to  make  any  leases  for  any  term  of  years  or 
Ktes;  and  though  in  the  letter  of  it,  it  extends  to  leases  in  re- 
version as  well  as  in  possession,  for  it  is  to  make  any  leases  for 
any  terms,  yet  I  must  agree,  if  there  be  no  more  in  the  case,  it 
will  Botenableto  make  leases  to  begin  at  a  day  to  come.    And 
Where  there    ^  ^^  ^^  purpose  it  is  no  more  than  if  the  power  had  been  to 
18  a  power  to  make  any  leases  for  twenty-one  years,  or  three  lives ;  though 
leases  for        tte  words  mention  not  whether  such  leases  shall  be  in  posses- 
tweaty-one      aion,  or  reversion,  nor  restrain  the  power,  yet  a  lease  cannot 
ih^i^o^'^  be  made  at  a  day  to  come  by  such  an  indefinite  pow^ r ;  that  is, 
the  words       tfie  express  case  of  Leper  and  Wroth  which  I  cited  before* 
^Swroch  1*e«ft>ro  itt  Whitlock's  case,  the  general  power  (before  the 
ieaies  shall  be  tto  quod  or  restraint)  is  not  indefinitely,  to  make  any  leases,  as 
ia  possession   ft  ig  in  our  case;  but  any  leases  "  tarn  in  possessione  quam  in 
nor  restraia*    revenkme /^  and1>y  virtue  of  Aat  power  theiease  in  reversion 

the  power,      wasffood,  which  otherwise  it  would  not  have  been* 
yet  a  lease  °       ' 

cannot  be  made  at  a  day  to  come  by  such  an  iadefinite  power,  although  the  lands 
be  ia  lease  at  -the  cresftioa  (of  the  power*  6  Co*  SS.  FiUwilliam's  case,  3  Cr.  5. 
a  Co.  70. 

s  Cn  318.  And  the  case  Hil.  10  Jac.  B.  R.,  which  in  Croke's  Re-- 

Tdverton  ^^  ^^^^  j^  ^^^  ^^^^  ^  Shecomb  against  Hawkins,  is  ex- 
press in  the  pcrint;  there  being  a  lease  for  years  in  beings  (as 
it  was  in  our  case),  Mrs.  Luttrel,  the  reversioner,  settles  the 
land  upon  herself  for  life,  with  remainders  over,  with  a  power 
for  her,  at  any  time,  to  make  leases  for  twenty-one  years.  Be- 
fore the  old  lease  expired,  she  made  a  lease  for  twenty-one 
years,  to  begin  after  the  determimUion  ofthatfbrmer  lease  ;  and 
it  was  adyudged  naught,  for  it  ought  to  have  been  a  lease  iu 

And  if  tha  power  ahttold  be  construed  otherwise,  to  ena|>le' 
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tte  maUag  of  wnrsioMfry  leases,  tbere  migbt  be  leeae  npoa        lOOt. 
leue  liii  bffitUlum;  and  therefore  suek  indefinite  words  in     ^'"^'v^^ 
pcMrefs  aM  by  ooostriwtiM  of  lair  bomided  aad  Ikaiied,  where       B>»k^ 
the  party  binseif  doth  not  bind  cnr  rettmin  <beio.    They  are     .White. 
bat  as  ttgpeeaieiits  between  tbe  partipi>  aad  expoaoded  as  indefinite  * 
other  covenants  and  agreements  are*  words  ia 

That  is  the  true  reason  of  L«per  and  Wroth's  case,  where  thaTtottnt 
4ie  power  was  to  make  leases  ibr  twenty-one  years.  A  lease  for  life  may 
*or  twcMy*one  yean,  to  begin  mk  Miehadmes  next,  is  not,  by  J^j^f  iJjSIw 
eenstraetiQn  of  kw,  piwsnsat  to  tiiSDt  power;  fi>r  if  I  be  bonnd  for  twenty- 
mo yoa,  or  eorenant  with  you,  to  make  you  a  lease  for  twenty-  ^b^T^uv)* 
eae  yeafrs  iadefinitely,  the  leaee  ought  to  be  made  presendy,  tfanic^iraof 
«fid  ni«st  not  oemnwnce  injuimo.    So  if  a  custom  be,  Aat  a  ^  bounded, 
copyholder  of  inhevitaoce  may  make  a  lease  for  twenty-one  asaerMments 
yeaas^  be  eanoot  mnfae  a  lease  §ar  twnpAy-one  years  to  com-  between  tbe 
faenee  at  n  day  4p  ecime.  Sj^TadSas 

xilher  ceTtnants  aad  agraoneats  are. 

The  law  makes  a  reasoqaUe  exposition  of  those  agreements  Tbelawmakes 

and  customs  which  are  set  forth  indefinitely;  and  tl^t  wes  the  e^^fon^of 

true  rea^n  of  the  resolution  in  Leper  and  Wrotb's  case,  and  agreemenu 

Shecomb's  case  before  cited ;  and  not  that  those  powers  are  to  *'\^/u»*?™ 
lAi  •.«<.i.t  r  •        set  forth  indc* 

be  taken  Btrictly;  for  they  receive  tbe  s&me  inter{^retation  finitely. 

which  contracts  and  agreements  between  parties  do,  which 

ought  to  have  a  reasonable  intendment. 

And  even  in  that  case  of  Leper  and  Wroth,  it  was  agreed 
(as  I  have  it  in  a  good  report  of  that  case)  that  though  the 
power  wae  indefinite,  to  make  leases  for  iwentjf'one  ^earsj 
without  the  words  tolies  quoties;  yet  when  one  lepse,  so  l;nade^ 
was  expired,  the  lessor  Dy  virtue  of  his  {>ower  might  malce 
another  lease  in  possession,  though  he  could  not  make  9  rever- 
sionary lease ;  which  shews  that  these  powers  were  not  taken 
strictly* 

But  thus  &r  I  must  agree  in  our  principal  case,  these  gepe- 
ral  indefinite  words-^-^'  to  make  any  kases  for  am/  tqnns  of 
years  or  lives  of  themsehes^^ — are  not  sufficient  to  eoable  this   . 
lease  ma4e  to  Robert  Villiers,  which  is  limited  tQ  commencvs 
after  the  exjuration  of  the  former  lease. 

Bat  that  whereu|ioB  I  ground  myself  is  this,  and  by  virtue 
wbereof,  I  take  it,  this  lease  is  made  good,  viz.  tbe  words  that 
follow  this  indefinite  power.  The  power  is,  ^  to  make  leases 
/ojr  ftpjr  terfk  or  terms  of .^^ars,  or  life  or  lives  {ita  quod)  so  03 
^ach^estate  gixd  term  -exceed  not  the  number  of  twen^^-one 
jeacs  or  thuee  lives  in  ppssession  and  remainder." 

This  itaauody  or  .^  as^  is  iiot  onlj  a  clause  of  restraint, 
hpt  aW^  cjauii^  9t  .^planation  of  the  power,  which  was  in- 
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166S.       definitely  expressed  before.     The  law,  indeed,  would  Imve 
^"^""^^^    explained  it  if  the  party  had  not  done  bo  ;  bat  his  intention 
BsRBT      appearing  that  he  meant  the  power  should  extend  to  leases  in 
HVbite.      remainder,  so  they  exceeded  not  twenty*one  years,  the  law  will 
The  law  will    ^^^  make  contrary  exposition,  where  the  xMrdi  will  bear  U  or 
ezplaia  gene-  largely  as  the  party  explains  it. 
iiutrumeato  s        '^^^^  ^^  ^^^  reason  of  the  common  cases, 
but  where  the  '    If  I,  by  deed,  give  an  advowson,  or  other  thing  which  pass- 
w2^T*"   ^^^  8™"*'  *®  •'•  *•  indefinitely,  the  Uw  will  bonnd  it,  and 
other  parts      limit  it  for  lifb :  bat  if  in  the  habendum  I  restrain  it,  or  enlarge 
hir^^****    it,  (nay,  though  it  be  by  a  void  limitation,)  the  law  will  not 
is^thelaw^ll  make  any  construction  but  such  as  my  words  carry.  And  that 
jiotmakeooa-  {g  fiie  difference  liere  very  obviously  (which  to  another  por- 
d^?^*    pose  is  taken  in  Whitlock's  case)  between  a  particular  power 
words  will       affirmative :  as  if  the  power  here  had  been  to  have  made  leases 
t^weif  M  the  ^"  possession  for  twenty-one  years,  the  ^  iia  quot^  after  could 
party  explains  not  explain  it  to  extend  to  leases  in  reversion ;  and  a  general 
'^jS  Co  70      indefinite  power  restrained  with  an  ^^  ila  quod^  as  in  our  case 
the  power  is,  indefinitely,  to. make  leases  for  lives  ortfears^  the 
words  in  the  generality  of  them  exclude  not,  but  may  take  in 
and  comprehend  leases  in  reversion ;  and  therefore  the  '^  ita 
quody^  or  <<  so  as,**  restraining  and  bounding  this  indefinite 
power,  ^^  that  be  may  lease,  so  as  it  exceed  not  twenty-one 
years,  or  three  Kves  in  possession  and  remainder,'*  implies, 
and  so  explains. the  power,  that  he  may  make  a  lease  for  twen- 
ty-one years,  in  remainder^  as  well  as  in  possession,  so  as  it 
exceed  not  twenty-one  years,  or  three  lives. 
An  indefinite       Suppose  the  power  had  been,  as  it  is  here,  indefinite  to  make 
SrTiv«  o?*^  teflwe*  J&r  lives  or  years^  so  ds  upon  every  lease  to  be  made 
years,  so  as      lit  possession  the  old  rent  be  reserved^*  and  upon  every  lease 
r^setob?      *'*  reversion^  or  remainder j  double  the  old  rent  be  reserved; — 
made  in  pQS-    would  any  man  doubt  but  this  had  been  a  sufficient  implica- 
^^^^^^  tion  and  explanation  of  the  power,  that  he  might  make  such 
served,  and     a  lease  In  reversion? 

on  every  lease      So  It  is  here :  he  may  make  an  estate  in  remainder,  not  ex- 
douhie'So'^    ceeding  three  lives ;  and  so  he  hath  done  here ;  this  lease  to 
old  rent  be      Villiers  is  such  an  estate  in  remainder.  It  is  to  beirin  from  the 
Jn^^e       determination  of  the  former  lease;  it  is  for  ninety-nine  years, 
granting  of     if  Yilliers  so'Iong  live;  and  therefore  doth  not  exceed  three 
^Ksinre-      Jives;  and  therefore  is  pursuant  to  (he  power. 
Com.Throck-      ^'  '^  should  be  dbjected  that  this  is  not  a  remainder,  but  a  fu- 
morion  and     ture  interest  in  Villiers,  and  by  the  <<  ita  quod^*  tl^e  leases  ought 
"  Remindor**  ^^  ^  ^^  possession  or  remainder,  it  receives  a  dear  answer ;  for 
construed  in     first,  it  is  a  remainder,  in  the  grammatical  conMructidn ;  it  is  at 
agnunmatical  remainder,  in  the  vulgar  acceptation.   He  that  hath  a  future 
interest  hath  a  remainder;  that  is,  the  land  is  to  remain  ti> 
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lim  after  the  particular  precedent  estate  determined.  Nay^  ^  ^J£^ 
nothiDg^  else  can  be  meant. here  by  a  lease  in  remainder ;  for  a 
legal  remainder  is  that  which  commences  at  the  same  time 
with  the  particular  estate,  which  this  remainder  by  virtue  of 
this  power  cannot  do ;  he  cannot  make  a  lease  for  twenty-one 
years,  to  begin  after  twenty-one  years,  by  virtue  of  this  power. 
He  cannot  make  a  lease  for  Tife,  remainder  for  life ;  for  that 
were  to  make  an  estate  dispunishable  of  waste,  which  is  ex- 
pressly prohibited  in  this  very  power ;  so  that  it  must  be  con- 
fitmed  of  sbch  a  remainder  as  is  a  futore  interest. 

And  so  it  was  in  Whitlock's  case : — the  power  was  to  make 
leases  in  possession  and  reversion ;  a  future  interest  was  taken 
by  adnUtaaee  to  be  a  lease  in  reversion  within  the  power,  and  The  law  ex- 
the  law  expounds  remainder  and  reversion  as  one  and  the  same  V^»^^  re- 
tUag  in  common  acceptation  ;  though  not  in  pleading,  yet  in  revenlon  as 
fines  and  grants ;  and  therefore  if  a  fine  be  levied  of  a  rever-  one  u^  the 
sion,  the  writ  of  covenant  is  of  the  land,  and  the  concord  is,  ^^mon^Sc-' 
*^  reeagnovU  tenemenia  prmdicta  esse  Jus  ipsius  JR.  ei  concessit  ceptation; 
per  se  ct  hcBtedibus  suis  quod  tenemeuta  prmdicta  quas  H.  te^  pi^J^mg,  V^'^ 
nmi  ad  iavdnum  vitas  sum^  et  qum  post  decessum  ipsius  H.  ad  in  fines  and 
lecomtsotet  hmredes  suos  debuerunt  reoerti^  post  decessum  ip*  f^^^ 
nwr  If.  remaneant  prafato  A.  et  hcstedibus  suis.*^  Com.  157. 

If  It  should  be  objected  (for  this  matter  not  having  been 
much  pressed  before,  I  akn  willing  to  raise  all  the  objections  I 
can)  that  the  words  of  restraint  of  the  power  being*-*^'  so  as 
sudi  estate  exceed  not  twenty-one  years  or  three  lives  in  pos« 
searion  and  remainder,"-— it  shall  be  construed  that  the  estate 
in  posseasioD  and  remainder  shall  not  exceed  twenty-one  yearr 
or  three  lives ;  and  here  if  the  estate  to  Elizabeth  Aidgeley  for 
ten  years  (so  much  then  remaining  of  the  forty  yeara)  and  the 
estate  of  Mr.  Villiers  for  ninety-nine  years  if  he  so  long  live, 
IQ  commence  after  the  end  of  her  lease,  exceed  in  possibility 
twenty-one  years  or  three  lives,  for  it  is  in  effect  for  one  life  and 
ten  years ;  I  do  agree  that  a  lease  for  one  life  and  ten  years  is 
not  within  the  power ;  for  the  estate  must  be  such  as  exceeds 
not  three  lives  or  twenty-one  years.    It  is  in  the  disjunctive ; 
such  an  estate  or  estates,  made  by  one  who  .hath  the  power,  Constrnction 
cannot  be  good ;  for  the  ten  years,  and  a  life  may  exceed  three  ^'^'ifj?*'**' 
lives  or  twenty-one  years ;  and  if  by  possibility  they  may  do  ence  to  what 
act,  though  in  facto  they  do  not,  it  will  not  amend  the  matter.    ®^?°**^"*J, 
But  the  answer  to  the  objection  is  easy.  The  ^<  ita  quod^^*  or  what  actual^ 
«<  m  ats^"  reaches  not  to  the  estates  of  the  land,  but  to  the  have  arisen 
estatas  by  virtue  jof  the  power.    They  have  power  to  make 
leases,  ^,m>  ub  such  leases  exceed  not  twenty-one  years  or 
tlvee  L'ves.''  .What  leases?  Why  such  as  are  made  by  virtue 
pfthepQwer^  whichexcludes  Elizabeth  Ridgeley's  lease,  which 

nt 


100  JudgmentB  andjndieud  argnntmti 

r6 AC.       WB8  fnadt  befln^  ttia  powet  cfeated ;  »bd^  to  I  said  befora,  we 

^^^^^^^  MWt  look  upon  the  estete  as  it  Was  iLt  tbe  time  when  the  poWer 

^^  was  created.    It  was  an  estate  in  reversioti ;  and  of  this  estate, 

Whitb.      thas  iti  reversion,  this  power  id  created :  the  estate  wfaicb  Eli- 

Ab§th  Ridgeley  bad  comes  not  «t  M  witbin  the  conaideretioa 

of  this  ^wer. 

Inhere  k  on^  thing  more  wfaibb  I  lainnot  call  an  dbjeetba : 
it  is  not  worth  the  naibe ;  but  I  mast  mention  it.  The  <<  ifo 
guod"'  is  iii  the  cdpulativ^  in  possession  and  remainder ;  and 
The  words  this  estate  is  a  reiiia<ild4¥  alone.  If  it  vbould  be  thoagbt  wbrthy 
!!  •'*,f'  ^?  ^^  ansiifer,  II  is  answered  that  the  Words  *«  and"  fcr  **«r,"  alid 
"  or  for  "  ^'^  f^^  "  a*'^)"  ^^  freqaeatly  emietriled  in  law  aeeording  to 
«'and*'«ite  tbi^labj^t  ifiatter.  The  words  ^in  pbssessioa  aad  rsanain- 
J^^Sj,  der"  ttust  be  here  fallen  distribatively,  or  otherwise  no  estate 
lawaccordisf^  cbUld  be  madete  posMsstoii  alone ;  Ibir  the  objection  is  tbe 
^^sul^ect  ^^^  yjj^n  4^,5  ^^rflg  b^  copuhctit^  **  posMsioQ  and  re- 

maindeiT)*'  Which  Mprtasien  would  b^  absurd*  The  power  itt 
WhiHbck^  case  Is  to  voiAe  teasel  ^^Umin  pinmsiam  qmm  in 
rex>erikm<**  Ae  satad  objecflbn)  and  with  as  much  reason^ 
might  Mve  be^n  made  Against  «h^  1mm  theve^  because  it  #fla 
in  retd^sidn  6nlj ;  for  ^  iMk  ^JMM*^  Mtivally  im|sAiiSB  boUK 

Thd  truth  is,  Whitlocb'^  prilncipal  cAse,  if  well  coosideredy 
ralae  and  determines  tbe  poiAt  Wd  hare  in  band,  l^e^  was 
a  lease  for  the  life  of  ic/M  Bulh^ad  te  being,  in  otfr  taaft  a 
lease  fcft  yearsi  Whitlodc^  flie  rerMdoaer,  settles  it  f6  the 
use  of  bimselirfer  Kib,  witii  reaiavnder  bter ;  whatiei'a  tk^te  la 
a  power  ibr  him  to  mate  leases  iam  in  pos9t»si(me  giiMi  rew^ 
ritme,*^^  pborided  that  slieb  leases  should  net  axoeed  above 
tbnee  Irris,  or  twenty^^on^  ^eiirs  ;  and  so  as  upon  tf9^  sadi 
lease  the  ancient  rents  be  reserred  payable  ^dorfng  ihe^aM 
leasfe."  And  mftc^,  he  Brahes  a  base  to  Cfar istkn  He^e,  Mi« 
bendmn  fcr  ninety-nine  years  if  she  iiid  Peter  RifltMbury,  oik* 
Either  of  them,  to  long  live,  thetei^  totaaHMnce  afteir  the 
deathofJcMibBidhead,  rendering  after  the  beginhing  of  the 
term  I4».  and  so  folrth. 

This  fotmre  ititerest  was  ill  that  ease  adjudged  good. 

There  Is  no  difierence  between  that  power  abd  ours,  but 
that  the  general  power  there  was  to  mahe  leases  ^<  torn  in  jfse- 
tessiane  quam  in  reeem'me/*  The  genend  power  te  ^our  easa  i§^ 
to  miiee  base$  mdefiiitely  >.  but  being  eiplldMd  in  <be  <<  *i 
iprd{f,'Uo  extcteid  to  leaaesas  weHinpoflMlBionms  raHalader, 
ao  as  they  •exceed  «ot  twenty-tone  ybars  dr  tfarae  lives,  I  tike 
it  strongly  to  be  tbeearae  as  if  ithad  bean  in  «ke  btf^  af  the 
power;  aad  thus  the  otter  pohrt^  thaitn  lease  ibr  iiill(ie^-«tee 
years,  if  YiUiers  so  leng>li?e^  tece^ds  «ot  into  lives,  or  tmf^ 
/ty-one  yeats^  h  the  same  case  w^ilh  Whiliock'elM^  ttild  eM 
of  the  points  resolved  in  that^CAe. 
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'titers  bfttk  beeD  one  dbjeetion  mainly  urged  in  this  case;       1669. 
tiiat  ie,  if  8If  Robert  Howard,  or  be  wbo  hath  the  power,  may   ^^"^^V"^^ 
eaoe  nake  leases  also  in  reversion  or  remainder ;  ne,  or  those       Bsrrt 
wbia  eoBM  to  have  the  power  after  him,  may  mahe  leases  also      WinTs. 
IB  Fsveraton  or  remainder;  and  so  lease  may  be  made  upon 
lease  in  hvfimium^  so  as  every  lease  exceed  not  three  lives,  or 
twenty-oae  years ;  and  there  may  be  many  leases  of  twenty- 
•ae  yean  after  twenty-one  years,  or  many  leases  determinable 
vpwi  throe  lives,  every  one  of  several  men's  lives :  and  so,  in 
efbot,  destroy  the  interest  of  those  others  in  remainder. 

Te  thia  I  give  this  answer :  I^rst,  that  if  the  power  extend 
to  leaaee  fai  remainder,  if  the  power  will  carry  it  to  a  remain- 
der after  a  remainder,  or  to  one  lease  after  another,  no  man 
hath  eaase  to  And  Iholt  with  it ;  he  from  whom  it  first  moved 
might  give  St  upon  what  powers  or  limitations  he  pleased.  The 
same  objection  migiit  be  made  in  Whitlock^s  case,  where  the 
power  was  to  lease  font  in  possessione  quam  in  retersione.    But 
indeed  wfcere  the  power  is  indefinite,  and  nothing  appears  of 
any  intentfon  to  make  leases  in  remainder  or  reversion  (as  in 
lieper  and  Wroth's  case)  there  it  was  nrged  aa  a  jgood  objection 
if  yos  extend  it  to  a  future  interest,  that^  by  the  same  reason, 
you  may  by  the  letter  extend  it'  to  lease  upon  lease  |  because 
he  had  power  Itrom  time  to  time  to  lease ;  and  that  did  not 
seem  agreeable  to  the  intent  of  the  parties.   But  where  the  in- 
tent is  apparent,  to  ^e  a  power  to  mdce  leases  in  remainder 
or  reversion,  and  from  time  to  time,  it  is  otherwise.    The 
powers  have  been  frec^uent  of  late  times  for  tenant  for  life  to 
have  power  to  make  leases  not  exceeding  two  thousand  years ; 
nay,  to  make  estates  in  tail,  or  any  otter  particular  estates. 
And  by  the  power  which  birfiops  have  at  this  day,  notwith-  Bishops  maj 
•taadiag  any  statute  restrainmg  them,  they  may  make  concur-  ^tlma"'^ 
rent  leases,  lease  upon  lease,  evei^  year,  for  twenty  ^rs  to-  lease  upon 
geCher,  eo  tiiere  be  none  in  being  at  once  exceeding  twenty-  i^'f^r^ 
one  years.  tweoty  yean 

Bat,  secondly,  for  my  own  ophion^  I  conceive  ft  cihall  bo  J^w  bJ„^ 
epaujfh  4bat  by  virtue  of  this  power  he  that  halh  made  such  a  »  being  at 
leaea  kiveversion  or  remainder,  as  long  as  that  continue  but  pnce  exceed- 
a  reversien  er  remainder,  earniet  make  another  lease  in  revep-  ^q  year&  * 
eloa  or  reiminder  upon  it,  if  it^  together  with  afll  the  estates 
ia  iMMBession  and  remainder,  made  I>eibre  by  Virtue  of  the 
power,  nbaH  exceed  the  number  of  twenty-years,  or  three  lives, 
in  possession  or  reinainder;  for  that  19  tjie  ifirm^nus  'ultrp.  quen^ 
theyx^^aot^^  by  ifirtM^  of  the  powwi  ^B  I  cfm^ivj^i  ^  t^ 
wo^  ^^«P  ^  Wcj^  4^^t^  .and  iirqiiM  tbiimfular  aiwter> 
exceed  net  4vealjF«f«K  yoAflB  or  ^mae  iiaes,  ip  possession  or 
remainder/'  must  be  taken  coHeotively  fN*  eiidh  estate  and 
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1663.  terms  in  the  plural  number,  for  so  are  the  words  precedent, 
V^^v^^i/  c<  any  term  or  terms."  And,  secondly,  "  estate  in  possession  and 
Berrt  remainder''  cannot  be  properly  understood  but  of  two  estates ; 
White.  ^°^>  therefore,  in  a  reasonable  construction,  the  power  may  be 
construed  to  be  confined,  not  to  be  executed,  beyond  twenty« 
one  years,  or  three  lives  in  the  whole,  both  in  possession  and 
remainder.  And  I  observe,  both  in  this  case  and  in  Whit- 
lock's  case,  the  reversionary  lease  is  to  take  effect  in  possession; 
and  if  our  lease  had  been  to  have  had  another  commencement, 
as  from  Michaelmas  next  after  the  former  lease  determined, 
so  that  there  had  been  an  interval  (m)  between  the  first  and 
the  second  lease,  I  doubt  whether  it  would  have  been  good  hj 
virtue  of  either  power,  which  intend  a  remainder  or  reversion 
upon  that  which  was  precedent.  But  the  power,  I  conceive, 
here  is  to  make  leases  in  possession  and  in  remainder  ;  so  as 
all  leases  so  made  by  virtue  of  the  power  in  possession  and  re- 
mainder, by  whomsoever  made,  exceed  not  twenty-one  years 
or  three  lives :  and  if  so,  such  a  power  is  but  usual.  In  the 
settlements  of  western  estates,  (n)  it  is  usual  to  reserve  powers 
to  make  leases  for  three  lives  in  reversion  of  one  in  possession ; 
or  two  lives  in  reversion  upon  two  in  possession ;  which  is  a 
greater  power  than  this  in  question.  But  be  the  law  as  it  will 
be  in  such  case  where  a  reversionary  lease  ia  made  after  a  re- 
versionary lease ;  jet  in  our  case,  it  being  but  a  single  lease  in 
remainder  agreeable  to  the  words  of  the  power,  I  hold  as  to 
this  point  also,  that  the  lease  is  good ;  fi>r  it  dotk  not  exceed 
the  number  of  three  lives  in  remainder. 

There  are,  indeed,  two  restraints  of  the  power ;  the  one, 
that  which  we  have  spoken  oi^  and  within  which  as  I  conceive 
this  lease  stands  good,  (the  power  is,  to  lease  for  any  term  or 
lives,  so  as  it  exceed  not  twenty-one  years  or  three  lives,  in 
possession  and  remainder ;)  the  other  is,  or  for  any  number  of 
years,  determinable  upon  one,  two  or  three  lives  at  the  most ; 
which  last  clause  extends  only  to  leases  in  possession.  It  is 
very  true,  this  last  is  but  a  tautology,  and  implied  in  the  former; 
for  he  that  may  make  a  lease  for  any  term  not  exceeding  twenty- 
one  years  or  three  lives,  may  make  a  lease  for  any  number  of 
years  determinable  upon  one,  two  or  three  lives,  as  it  is  ex- 
pressly resolved  in  Whitlock's  case ;  and,  therefore,  that  here 
is  put  in  ex  abundanti.  cautela^  but  takes  not  away  the  other 

(m)  Holt,  C.  J*   seems  to  haTe  trj»  relied  on  by  Mr.  Sugdea  on 

thought  this  point  material;  Sngden  Powers  584«  is  said  not  to  have  been 

on  Powers  686,  from  8  Osbom'sMSS.  decided^    And  see  Appendix  F. 

p.  118,  in  Lioeola's  Inn  libnuy.    So  (n)  So  said  in  Comyn ;  Rep.  41> 

in  the  same  library  in  8  Leed'a  MSB.  7T.E«783$  and  7rrieeS99. 
p.  117  \  and  there  Coventry  «•  C6ven* 
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poirer.    So  flat,  for  tbe  reasons  beforementioned,  I  hold  this       iMt. 
kase  io  Mr.  Villiers  is  good,  nolwiflstanding  it  be  limited  to     ^^^"^^^^^ 
commence  npon  tbe  expiration  of  tbe  former  lease.  Berrt 

'  The  last  objection  to  this  lease  is,  that  the  rent  is  not  Wh^ 
reserred  according  to  tbe  power;  for  it  is  reserved  to  Sir 
Robert,  his  heirs  and  assigns.  And  Sir  Robert's  heirs  as 
heir  cannot  baTe  it ;  be  in  the  remainder  most  have  it,  though 
he  be  not  heir  or  assign ;  and  though  he  that  is  in  remainder 
fidls  out  to  be  heir,  yet  he  takes  it  not  aa  beir^  and  perhaps 
after,  it  maj  come  to  another  in  remainder  before  the  term 
end,  who  will  not  be  heir  to  Sir  Robert.  The  like  objection 
was  made  in  Whitlock's  case,  where  the  rent  was  reserved  to 
^  bim,  his  heirs  and  assigns,  and  to  such  persons  to  whom  tbe 
inheritance  after  his  death  should  appertain  ;*'  and  adjudged 
to  be  a  good  resenration. 

But  the  reason  of  that' reservation  makea  fle  great  doubt  in 
this  case ;  for  it  is  there  said,  where  Whitlock  reserved  the 
rent  to  bim,  his  heirs  and  assigns,  this  by  construction  of  law 
precedes  the  limitation  of  uses ;  and  bath  its  essence  out  of  the 
fine ;  and  is  all  one  as  if  it  had  been  originally  limited  to  fle 
lessee  for  the  term ;  and  so  was  well  reserved  to  Um,  bis 
heirs  and  assigns ;  and  is  well  transferred  to  every  one  to 
whom  any  use  is  limited.  The  reason  holds  well  in  flat  cas^. 
for  Whitlock  who  mad^  the  lease  made  the  settlement;  and, 
therefore,  if  (feis  fle  law  makes  construction)  the  lease  was- 
made  before  the  remainders  limited,  flen  fle  rent  was  well  re-' 
served  to  him,  Bis  heirs  and  assigns ;  for  he  had  tbe  inheritance 
at  the  time  of  that  reservation;^  But  in  our  case  Sir  Charles 
Howard  made  tbe  settlement,  to  whom  Sir  Robert  is  not  heir ; 
and,  therefore,  such  a  reservation  toSir  Robert,  bis  heirs  and 
assigns,  before  the  limitation  of  uses,  had  been  naught.  It  is 
true,  the  estate,  by  virtue  of  the  power,  when  it  is  raised j  doth 
to  some  purposes  precede  fle  limitation  of  uses :  but  it  is  not 
raised  unless  the  rent  be  rightly  reserved ;  for  it  is  part  of  the 
proviso  or  power,  that  the  ancient  rent  be  reserved ;  and  fle 
declaratory  clause  is,  that  the  conusees  shall  stand  seised  to  tbe 
use  of  such  lessees,  so  as  fley  pay  their  renta  to  such  persons 
to  whom  tbe  reversion  or  remainder  shall  appertain."  And 
how  can  they  pay  it  if  it  be  not  reserved  ?  And  put  the  case 
Sir  Robert  had  reserved  fle  rent  to  bim,  bis  executors  and  aa* 
8^%  during  the  term ;  or  to  him  and  his  wife  during  fle  term; — 
is  this  a  good  lease  wiflin  fle  power  ?  If  it  be  not,  why  should 
it  be  good  when  it  is  reserved  to  bis  heirs,  who  have  no  mere 
to  do  wifl  it  flan  bis  wife  or  executors? 

I  confess  this  objection  (which  I  should  have  been  gl&d'had 
been  pressed  at  fle  bari  that  I  might  have  bad  some  light  from. 
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W%  ^    thence)  kirtb  struck  lencb  witb  me;  %mi tlie  mere  bee^use  h  ie 

of  very  general  concermneiuL     Menj  ^^eet  eatetee  depend 

upon  leases  qiade  by  an  eldest  son^  and  otbers  ia>  neomoder 

WfiiTs*      ^^^  l'f®»  ^bo  reserve  the  rents  in  amrniumformd^  to  themi  their 

heirs  and  assigns ;  and  yet  were  not  the  persOM  who  bed  the 

inheritance,  and  created  the  uses ;  but  oaioe  in,  as  Sir  Bobert> 

Howard  in  our  case  did,  as  a  bare  tenant  for  lifei  upon  a  liaiil»- 

tioB  of  use  by  others,  who  had  the  fte« 

Where  words       But  yet  I  hold  suoh  a  reservation  good  enough;  aid  I  ground 

oU^^^l  ^*  ^^9^  this  difference:— Where  the  words ef  reservatfen are 

£cient  to        sufficient  to  Carry  the  rent  according  to  the  power,  there  ike 

Si^xo^'  ^^^^^  contrary  te  it  shaU  not  vitiate  the  reservation :  btti  the 

power,  there    additiOB  shall  be  void,  and  the  reservation  good ;  for  it  it^ 

c^Jt^^^to  it  P^'^^  ^"^  ^®  vAwt  was  to  make  an  estate  eco^M-dtng  to  the 

shall  not  viti-  power,  and  without  which. he  could  not  make  it ;  and  then  Cho 

Mi^U>rhat  "^^  ^^^^h  ^^i^  P^  <^<(%  ^^  vUuOur.  That  is  oar  case :  here 

^TaddUioiT    ^^^  Words  enough  in  the  reservation,  for  it  is  ^^  r^Utatdo  poMt 

shall  be  void,  teccplteiicfn  foreiM  et  duranie  continuaiiom  inde  (theA  is|  nn^ 

1^  n^'^i-  ^'^'"^  dhrrmie  termmo prmdkio)  SSs.  &L  MnmuUim^''  which  wm 

mtur.  the  old  ren^  it  the  usual  times.    These  words  alone  had  been 

clearly  a  good  reservation  [and  indeed  the  best  resirvation,  ae 

18  agreed  in  Whitlock's  cas^]  to  leave  it  to  the  constmetioQ  ^ 

law ;  then  tile  addition  of  these  words,  '^  to  him,  his  heirs  aad 

assigns,"  being  void  in  themselves,  shall  not  vitiate  Ike  re« 

aervatioD,  which  is  good  without  them^    And  to  prove  that 

an  idle  addition  to  such  a  power  diall  not  vitiate  that  which  is 

good,  there  was  a  notable  case,  Trin.  1649,  aot.50&Bb]L 

S/^HiM4    ^l><^"^>**  ^"^  Feme's  case.    Sir  William  Kniveton  haJk  a 

Car.  1.)  S2I.    power  to  grant  a  rent  out  of  certain  land  ai  libUum  z  he  grania 

S.  C.  w  it  payable  at  another  places  and  town,  uA  at  several  daySk    ii 

was  urged  that  he  had  not  pmrsned  his  power )  for  the  impUmii* 

tionof  law  is,  that  he  shall  pay  it  upon  the  himd.  Bet  held  it 

was  good.    For,  first,  the  pbee  of  payment  is  biil  oirenfl»» 

stantial  t  bnt^  secondly,  [for  whkh  I  urge  it]  the  bo<^  of  the 

granl  was  good ;  and  admit  the  limitation  of  payment  shall  hm 

void^  yet  it  shall  be  a  good  rent,  cl  uHkperinuUk  mon  vJImto-. 

And  in  l^Oiideck's  case  it  is  agMed,  if  the  lessor  ressrve  tim 

M&tto  himself  and  to  every  porson  to  whom  the  reversioa  or 

inheritance  of  the  promises  shall  appertain  dnring  the  tem^ 

that  iaagreedto  be  good;  for  the  reason^  I  said  befors^  as  I 

conceive^  there  were  words  aaflicient  in  the  rasenwIiDn ;  for 


(o)  M  priginilnote  in  themana-  mnssami  in  ^vUok  tlus  |wesge  of 

script.  BridgBan*8  jttdpseat  ip  refepxed  toi . 

( ji)  Refereoce  hy  Mr.  Umfrevills,  1h«t  report  concludes  that  the  C.o«rt 

the  volume  seems  to   hs  niimVr  doubted  of  IhlBvaliditjr  of  the  execu- 

fbrty-t^  of  the  coilccthm  fai  the  tkm  of  tiiepowrrs.  SeteAppeivdtk^. 
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odienrifle  it  is  clearly  noqgbt ;  he  cannot  reserYe  a  rent  t#  a       16M» 
fitFaiig;er;  and  before  the  uses  cveated^  such  a  resenration  had     ^^^^^^^^^ 
hem  yoid.  And  Ufon  that  ground  I  hold,  that  if  Bir  Robert      Svi^v 
had  raserved  the  rent  to  him,  his  executors  and  assigns,  during;     YfuixM^ 
the  term;  or  to  him  and  his  wife,  during  the  term;  which  ate 
the  cases  that  have  been  put  ^  or  to  him  during  the  term ;  the 
kw  would  have  r^ected  that  which  is  void^  and  there  being 
enough  in  the  reservation  lo  satisfy  -the  words  of  the  power,  the 
law  will  construe  such  a  resemtkm  to  be  good. 

In  case  of  powers  cieated  by  a  statute  law,,  we  have  several 
JBftlanres  that  w^  addition  to  it,  though  void  ui  itself,  shall  not 
vitiate  that  which  is  good*  The  statute  of  8S  H.  YUI.  gives 
powOT  to  devise  tifie  parts  of  capite  land.  It  was  acUudged  in 
Hyde  and  Hontoa'e  case,  4^5  P.  and  M.  150.  (o)  tbaAa 
devise  of  aU  bis  land  shall  not  make  it  void  finr  the  whole* 
And se ia  Sir  Richard  Pexhall's  ca^,  upon  the  statute  of  31  s  Ga.e4) 
H.  YIII.  of  WUls;  a  devise  of  a  rent  of  2QA  out  of  all  his 
itifSie  lands,  whereas  that  statate  enables  him  to  devise  a  rent 
oriy  eul  ef  two  parki ;  yet  it  was  acjjudged  a  good  devise  to 
chsoge  the  two  parts,  i^^aiast  the  opiaien  in  Butler  and  Baber*s  ^  Co.  ss.  »• 
mBB(p) :  Cmt,  aaith  the  book,  ^*  it  sfasll  be  good  far  so  much 
ss  the  atatwle  enables  him  unto,  and  void  for  the  residue,  qttm 
qtmwioplmJU  4i/uam fieri  debei^  viietur eUom  ipiumjkri  fnerf 
fademAtm  est  2  and  because  the  statate  enabled  the  devisor  only 
to  charge  two  parts,  the  devise  of  the  whole  is  void  to  obargf  a 
third  fMfft,"  and  yet  it  is  good  for  the  whole  rent  to  chni^e  the 
two  parte. 

Thecaae  of  a  power  reserved  toe  person  that  hath  en  estate 
executod  by  the  Statate  of  Uses  is  to  beeemfiwed  to  theaeand 
the  like  caassp  and  net  to  a  bare  lieenne  or  a«thor]ty  by  the 
soBMaeolaw,vIsaidb^ie(f3.  BntifthesfMnAtiMbese 
net  wvwds  sofieieot  te  satisfy  thepewei^as  if  it  be*-^*^  reservf 
iagtheranV'  und deik not siy,  <<  diinmU Urmho tmoodi^ /' 
or  reserve  a  lees  vent,  or  the  like ;  there  is  net  sufficient  in  the 
veieiwtJM  to  satiafy  Oe power;  and  Ifcerefore  4he  lease  shell 
be  rad,  end  shall  not  be  made  good  epon  the  reasen»  or  sop* 
posal,  in  Whitlock's  case;  beaauscb  by  presiMn|ition  ef  laoi^ 
the  lease  is  created  by  the  fine,  and  hath  its  essence  out  of  it, 
and  precedes  the  remainders  :  for  that  is  a  begging  of  the  ques- 
tion; it  is  not  a  lease  according  to  the  power,  nor  is  created 
by  the  fine,  unless  the  rent  be  reserved  by  and  according  to  the 
power. 

(f)  Dyer.    See  S  Rep.  SS.  &  8  9  Tes.  134.    Longdon  e.  SimsoD, 

Bep.  ISS^-Sngden  on  Powen,  c  9.  18  Tney  897. 

s.  8.  (f  )  Page  97. 

(r)  3  Rep.  S3.  GriiBtiis  snd  Vere, 
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1667*  Anotlier  reason  may  be  given  why  flirs  i^senratSon  to  Sir' 

Robert,  his  heirs  and  assigns,  during  the  temii  may  be  good,  19, 
BxRRT      ^^  words  ^^  his  heirs  and  assigns**  do  not  denote  any  person 
WttiTK.     certain,  as  if  he  had  reserved  it  to  bis  wife  or  daughter,  or  the 
Kke ;  but  properly  intend  only  the  duratfdn  of  the  estate  in  the 
rent ;  that  is,  for  ever,  so  long  as  the  estate  lasts;  and  so  red- 
dendo to  him,  his  heirs  and  assigns,  durante  termino  pradicio" 
is  no  more  than,  *'  reddendo  SinMe  termino  presdicto.^    To 
that  purpose  there  was  a  notable  case*  in  the  Exchequer,  in 
which  I  waff  of  counsel,  and  my  brother  Hyde,  between  G^trrett, 
lessee  of  Viscount  Hereford,  and  Meyrick,  for  the  manor  of 
Monckton  in  Pembrokeshire.  Robert,  Earl  of  Essex,  being  te- 
nant in  tail,  to  him  and  the  heirs  males  of  the  body  of  Walter^ 
Yiieount  Hereford,  his  great  grandfather,  the  reversion  in  the 
Tenant  in  tail  Crown,  makes  a  lease  for  twenty-one  years  (as  tenant  in  tail, 
may  make  a    though  the  reversion  be  in  the  Crown,  may)  rendering  the  an- 
yw^ttiumgh  ^^^^^  1^1^^;  ^be  reservation  was,  <<  to  him,  his  heirs  and  assigns, 
the  reversion    durante  termino  pra:dieto;**  and  then  the  Earl  of  Essex  dies 
CrowiL^         without  issue,  and  the  estate  tail  descends  to  Viscount  Here- 
ford, who  was  not  heir  to  the  Earl  who  made  thelease,  but  the 
Duchess  of  Somerset  and  Sir  Robert  Shirley ;  and  for  that 
cause  he  would  have  avoided  the  lease.  But  it  was  adjudged 
against  him  upon  an  especial  verdict,  that  the  rent  was  well  re- 
served, and  would  go  to  the  Viscount,  though  not  heir  to  the. 
Earl  who  reserved  it. 

But  I  rely  not  upon  this  reason,  but  principally  upon  the 
other  reason :  there  are  words  in  the  reservation  sufficient  ta 
agree  with  the  power;  and  what  is  more  shall  be  laid  aside  as 
void  in  itself,  and  superfluous,  in  the  clause  of  reservation. 

So  that,  upon  the  whole,  I  conclude  Sir  Robert  Howard, 
when  he  made  the  lease,  was  qualified  to  make  it :  that  the  lease 
itsdf,  though  made  to  commence  infiOuro^  was  pursuant  to  the 
power ;  that  the  reservation  of  the  rent,  though  it  be  not  se 
ibrmal  as  it  should  be,  and  hath  more  in  it  than  it  oiight  te 
have,  yet  is  sufficient  to  carry  the  rent  to  those  to  whom  the 
reservation  or  remainder  shall  appertain.  And  so  judgment 
ought  to  be  given  for  the  defendant. 
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GRANGE  V.  TIVING  (a). 
Hil.  W  et  IS^  Car.  U"  Rot  SaOS. 

(Power  to  reroko  the  uses  of  a  settlement  reseired  to  the  settlor 
<<  or  aoy  of  the  heirs  of  his  bodj/'  well  ezeeoted  by  the  heir  of 
his  body,  being  a  feme  covert  and  an  infani;  because  it  is  for  her 
benefit,  and  consistent  with  the  intention  of  the  settlement.) 

Ebor.  HO.  14  &  15  Car.  &c.  Eject,  firmas,  by  Christopher  ^^  ^^^ 
Grange,  against  Fernando  Tiring,  of  40  acres  of  land,  40  acres  No.  66.  fol. 
of  meadow,  40  acres  of  pasture,  in  Egbar,  of  the  demise  of  ^^'^'^ 
William  Palmer  and  Mary  hie  wife^  upon  a  special  verdict. 

The  Case. 

The  case  is  but  this:  Bryant  Stapleton  by  indenture  > 
covenants  to  stands  seised  to  the  use  of  himself  for 
life,  and  after  to  the  use  of  bis  wife  and  her  heirs  : 
^^  Provided  that  it  shall  be  lawful  for  him  during 
^'  his  life,  or  to  any  of  the  heirs  of  his  body,  by  his 
^^  or  their  last  will  in  writing,  or  by  any  other  writing 
'^  under  his  or  their  hand  and  seal,  to  revoke,  alter  or 
^^  change,  all  or  any  of  the  uses  in  the  indenture,  and 
^  make  void  the  said  indenture  ;  and  to  limit  and  de» 
^  dare  any  other  uses  thereof,  at  his  and  their  will 
^  and  pleasure.'* 

Bryan  Stapleton  dies,  having  issue  only  a  daughter, 
Mary,  who  marries  vrith  William  Pabrnr ;  and  aflmr, 
at  the  age  of  nineteen  years,  by  indenture  under  her 
hand  and  seal,  but  expressed  to  be  with  her  husband'e 
consent,  revokes  the  uses ;  and  limits  the  use  to  her- 
self and  her  heirs ;  and  the  plaintiff's  title  is  by  lease 
from  her  and  her  husband. 

This  case,  though  it  hath. been  branched  out  into  several 
points,  yet  I  think  it  rests  upon  one  single  question ;  that  is, 
whether  the  coverture  or  infiincy  of  Mary,  who  is  heir  of  the 
body  of  Bryan  Stapleton,  do  hinder  her  from  executing  the 
power  of  revocation,  reserved  upon  the  deed  of  uses  to  Mniy  or 
my  of  the  heirs  of  his  bodjfy  hj/  writing  under  his  or  their  hands 
and  seals. 

(a)  **  Argaed  and  adjadged,  86  In  the  mannscript,  fol.  156.  K  is  a 

Apr.  1665, 17  Car.  S.**    Harg.  MSS.  reference  for  the  record  of  the  case 

No.  56.  foL  157.    This  case  does  not  to  Sir  Orbndo^s  ^  Book  of  Bq^ertH 

appear  to  have  been  before  reported.  553.*; 
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imfl;  It  cannot  be  denied,  but  regularly  hy  law,  coverture  or  in- 

^"^^^'^^^      fancj  debar  the  party,  which  is  under  the  disability,  from 

Gbange     making  any  deed  or  writing,  to  dispose  of  any  estate  or  inte- 

TiviNo.      ^^^'    Littleton,  sect,  859,  mAr-Btf&pe  li#  qg€  oftwenty-tme 

Regularly  by  years    if  an  infant  make  any  grants  obligation^  deed,  or  other 

law.covcrtare  ^riting^  all  sBtvetfor  potMf^yond  mat/  ke  avoid§4*    And  so  it 

debar  the        is  of  a  feme  covert ;  for  a  feme  covert,  by  presumption  of  law, 

parufrom      hath  not  the  free  use  oP  her  will,  and  an  infant  hath  not  fred 

^d'of^ft-   use  of  reason;  and  both  will  and  under^tandiug  are  required 

in^  to  dispose  to  a  l^al  QCt* 

or^te^!^  ^nd  this  rule  of  the  common  law,  as  being  grounded  upon 
Geiieralirorj^  Common  reason,  holds  also  in  exposition  of  statutes.  If  a  statute 
in  a  sutnte  .  have  general  words,  as  the  statute  of  9i  H.  8.  of  Wills  ;  that 
contwy  to  *^^  persons  may  deirise,  or  may  give  to  charitable  uses,  or  that 
rales  of  law.  all  grants  made  to  King,  drc.  shall  be  good  ;  these  general 
Hob.  136.  words  shall  not  enable  an  infant  or  feme  covert. 
In  deeds,  Aod  t)ie  sama  T^9JiPn  will  hpld  ako  iu  the  ei^position  of 

w^^ulm     d^^'»  q¥fd  generality-  dictum,  gencralHer  ext  intelligendmn  / 
generaUier'    regularly  |;eiieral  WQrds,  as  here  the  word9  are  <<  lieirs  of  the 
21*  •'•^ff'^wi-  body  of  Brra^  St^pleton"  not  determiiied  to  a  Mrticular  per- 
"*'  son,  beir  oi  the  body^  whose  a^  pr  qualiftcatioQ  is  kiM>wn,  shall 

baye  a  g^en^ral  coa^truction  i  and  if  such  an  beii"  be.  an  infant 
or  feiae  covert,  these  general  words  shall  not  enable  him  to 
dispose  of  aa  estate  or  intereat}  it  requiring  i}n4er9tanding  and 
free  will,  which  the  law  prewmeth  they  have  not;  and,  there- 
if  a  convey-    fore,  if  a  conveyance  be  to  the  use  of  J.  S«  und  tbo  heirs  of  his 
SL^  of  j!  s!*""^  body,  with  power  for  him,  or  the  heii«  of  bi«  body,  to  make 
and  Ibe  heirs  of  his  bodf  with  power  for  luoi»  w  the  l^m  of  Us  body,  to  oudfe 
leases,  the  heir  ef  his  body,  being  a  teroe  covert  wHkout  her  husband,  lb)  or  infimt, 
cannotmake  sndiafessa.  ^fdillitthediiiUiiy  comiiMies. 

'       '   .      '  '        *       '        "  i  <.>  I  I  w» ■<    '<n  rnw   niif  ^<^— 

(5)  The  doctrine,  that  a  married         In  jpapiel  p,  Upley»  Lalch.  39. 
wenm  may  exeevte  every  %md  of     and  W.    Jones   187 1    Gibbons  «. 


power, wiihoui 4he  ^eaoumace  ef  M^altee,  Vindi    MO;    Bayley  r. 

hw  laical  <^iea  mi   PfWOlf,  V^Mrtoo,  i  Com.  494}  and  6o- 

155, 156.  dd  ed,)  seems  to  reqaire  MplliO'V*  6edol||hiai  l*^es  81.  the 

^me   qualificittion.      Where     the  powers  seem  to  be  simply  coUaten^U 

hn^nd  has  an   interest,  and  the  or  bare  authorities,  or  the  husband 

pewer  is  general,  as  ia  ttie«ase  men-  had  no  hiterest 

tknediniibs  tost,  4(l4oei*sfc  appear  la  Chankil    «%    Dlbbea,    mmA 

|e^wiHip4bH»d(s4  trtap  aafefo^  Wrifkl  e*  bud  CMi^iMii  s  M4tm 

^enfcaatbori^  that  the  viffs^i9oU  MU^    lbs  ftmfm   iwflt  sifmiMf 

U%  wUl  bind  that  iaVerest  a^ii^  his  worded,,  nod  JPw>«t  v*  Mwh  l  ^«S^ 

consent,  unless  the  donor's  intention  1 57.  relies  on  tloscommon  i^.  Fowhe, 

to  that  effect  can  be  inferred.    It  6  B.  P.  C.  161.  which  was  a  case  of 


s  olsato  he  ^senttsl  to  consider  a  special  power, 

tfie  elfect  of  the  aiectrtieB  of  the  la  Harris  r.  <}raham»  I  fto.  Ab* 

poMir  en  «iewlfe%  own  interest  $99.   ISnml  o.  Travel,  ciCedtTas. 

'  *nt  ease&s  on  ^e  point  may  rc*  IM.  snd  reported  by  the  iMnne  ef 

quire  further  ezsminatteik  fldstor  Vt  TrsYel,  S  Yiaer  4S7^ 


in  tk0  Common  Plfm^  ond  in  other  Courts. 
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Ttmto. 


•or 


leRMf^  tlie  liehr  of  Us  bodlgr^  b^i^g  a  fefta  oovert^  mtlmi  her  1059. 
hm$ia§9di  or  infant^  OMBot  awlOB  90011 «  kwf^  wfcikt  liie  dm^ 
bility  tddtimieB ;  far  the  general  wei4e>  Imr  of  his  be4y»  ebaU 
not  be  eenalrMd  to  aker  the  rule  er  fftaeM  <if  the  law,  bat 
Qvflt  be  vtideratood  bf  sodh  M  4eir  of  bie  bo4yi  who  bath  by 
law  reaeoB  and  will  to  do  eifch  afa  eet» 

BotMW.ia  ease  of  a  bufe  power  or  authOrtt|^  white  aa  j^^TZl^^ 
ioAnt  or  feeio  eovert  i9  Oiied  but  as  aa  4ii9tMaieal^  or  eoidUk  aainfiMtr^r 
pipe,  by  another  who  hath  no  such  disability,  thoagb  upon  tho  *  ^^™^  ^^ 
act  aa  alMMioa  or  Mtnlferrhig  of  aa  eetate  do  foUoW,  yet  the  tnA^^MMia 

law  looke  Opon  bin  froai  wboai  tllat.powtr  oriivthoritgr  te  d^     

mod,  not  upon  the  weakoeas  of  the  pavaM  Mting  by  it;  add  ||^|2J|f|J|^^ 
tfacrefiDre  aa  ialaat  aasyi  is  an  attoi^^ii^isro  Iimpj  upoa  a  ft*  ofooa  who  te 
olfawt ;  io  may  a  femeeovorti  thomh  i4  be-to  her  own  ha8bMd«  (ol^^il'^S^ 

gheKTflrjroB  a  liBoAiiiitai  a|i  ettenleyi  to.M^a  feiMiMiftc«Bfc, thoogk  it*e 
to  ker  own  hasbaad. 
—  ■  ■   ■   •  .    1         ^  '  i„ 

Isyiey  <h  W<rtiilrtos»  8€e«i.4e4t 
BUk  9.  BemamoBt,  S  B.  P.  C.  S06. 
and  Tomlinton  «.  Dighton,  the  coq- 
Moi  of  the  husband  was  giTen. 

toril  Antrim  «•  t)tt1ie  of Bitking- 
fitth  Isio  tariotisiy  and  sd  loosely 
mXttd,  I  Gh.  Ga.  IS1  1  6».  IW( ; 
aMk^aWia.ftreedtinMai  1  Ah. 
Eq.  343 1  Comyn  Rep.  406 1  Bai|p. 
MSS.  No.  174.  foL  67 1  thai  it  is  dif- 
icott  to  condttde  upon  what  prin« 
^k  the  decision  against  the  lease 
was  grounded.  Yt  does  not  appear 
a>  live  U$ea  argaefl  ft^orSing  to 
fte«ta2g«lki4a  df  the  Chief  Bitfoai 
aslAoiepartswhseh  slateAatlbe 
power  weansentd  to  ba  eaecel^ 
^  the  DnchesB  of  Biickii^ain, 
**  Mi^  safe,*'  seem  to  be  incorrect. 
those  words  would  prolmbly  have 
preveifted  dispute,  except  In  fhviliir 
of  the  aWkMl  crediKnri  hht  4iey 
are  not  to  ha  fbiaid  in  tha  a«|giiaflr% 
boelu  The  case  was  of  levewion^ 
acylaada,  in  which  the  husbaiid  had 
no  interest;  and  it  does  not  affisct 
Hie  present  quiestion ;  nor  doeS  eri- ' 
ntefce  itf^tkt  Id  hate  IMh  rtad  of' 
^MtfllM's  Miig<BettMli^^  ¥b  that 
Hiariy  dssMeatUtm^ttieirhlpdwar 
ia  a  wonMaief  Jtva^ 
ibnt  BOi|  iaconltiqpktionof 
caanot  be  exercised  as 
file  remainAer-man,  eveh 
with  the  concaneace  of  hatldftafr- 


lAee  hasbaad.. .»B, 
be  eensidciad  a.  pawtr  ingress  ia 
the  events  which  happened :  but  if 
the  l)uchesB  had  lived  to  acquire  the 
actual  possession  of  the  lafad,  it 
teeAs  that  it  irotM  liave  %een  a 
|i<meir«PpMMbiit  tha  «Hse»lhaio* 
fara»  may  ba  eenaldBiad  aa  aatftof 
rity  against  the  decUiae  mmU  $0,  ^ 
now  $eitledj  as  to  the  acts  of  a  feme 
cQ^vefcly  vonee  e«  shah  pewats,  ueiug 
falid.  See  the  case  from  tha  Aqgis- 
ier^s  Book  of  the  Court  of  (Chancery 
la  A|)pendix,  0% 

'It  is  auhmftted  that  sabaa^uaat 
deeWoMhaaaaot  dntiadieled  iMk 
iefsiance  t  end  ftat  Ihofositieits ft 
the  treatise  «jl\n^ft^  to  (■Sugdea  011 
Powers,  c  S.  s.  1.)  are  kid  down  tQO 
'widely.  It  seems  to  "be  inaWial  to 
c(mader,  Whether  the  donot*  bt  the 
fmrer  IMHtaMT  ilbe  *fdfe  Io  •ater- 
alsoHk  adSailiislMnBi^  »eovarttm»>i 
and  ia  tlMa  lasp^t.thefilcls^f  the 
macriage  .bei^g  had»  or  oonleni- 
platedattha  time  of  the  donatioq, 
are,  perhaps,  inSSdd  of  intention.  Yf 
'tte  kath  hil!t$uA(Mi  'tMa  iNs  ^ha^M,  oia 
^diaiAt  of  aa  llusbMii,  f^  MM* 
^errtllt  yip«Miai0dfjr  MesMai  aithlr 
<4KpMBad4Jr  imiMi  •••n  to  lie 
essential  to  the  due  execution  of 
powers,  w)ida  no^  mere  aiithoritiesy 
ofAttj^IytottAtetfd. 


110 


Judgments  and  judicial  arguments 


1605.' 
Grahob 

TlVXHO. 

10  H.  7.80. 
34K.S. 
CuiiitviUi,  19. 
G.C.  118.a. 


Devise  by  A* 
to  his  widow 
**  to  dispose 
at  her  plea- 
sare^ftod  to 

five  it  one  of 
ersons, 
wlliichshe 
pleueth.*' 
If  this  be  a 
power,  the 
subsequent 
coverture  of 
the  widow 
does  not  dis- 
able it;  and 
if  a  condition, 
it  is  a  condi- 
tion depend* 
ingonthe 
power  to 
aliens  and  in 
neither  case  is 


Equity  of  the 
Statute  of 
Wills. 


Devise  of  a 
power,  or 
authority  to 
sell  land,  is 
within  the 
equity  of  the 
SUtute  of 
Wills. 

And  held  to 
be  a  f;ood  de- 
vise of  the 
land  itself 
vrithin  the 
letter  of  the 


Bo  it  eesiui  que  me  beibre  the  statute  desired  that  hisex** 
ecators  should  sell  his  land,  a  feme  covert  or  infant  executor, 
so  be  be  of  age  to  be  exeentor,  may  sell  his  land ;  and  if  he  de- 
vise, his  wife  shall  sell  his  land.  Though  she  after  take  a  hus- 
band, and  so  hath  altered  her  condition,  she  may  sell  the  land, 
and  die  may  sell  it  to  her  husband ;  for  in  thede  cases  the  wife- 
or  infiint  were  but  instruments,  the  estate  moved  from  him^ 
and  it  shall  be  said  the  act  of  the  devisor,  or  him  who  gave 
this  authority. 

And  this  was  the  true  ground  of  the  judgment  in  Daniel  and 
Ubby*s  case,  Lateh.  9.  S9.  There  was  a  devise  to  his  wife  to 
dispose  at  her  pleasure,  and  to  give  it  one  of  her  sons,  which 
shepleaseth;  she  marries  again,  "and  after  takes  another  hus- 
band, and  then  conveyed  it  to  a  younger  son.  The  Judges 
diflRsred,  whether  she  had  only  an  interest  for  life,  and  an  au« 
thority  to  give  it  to  one  of  her  sons  in  fee  ;  or  an  interest  in 
fee^  with  a  condition,  if  she  do  alien,  she  shall  alien  to  one  of 
her  sons,  which  she  pleaseth.  But  they  did  all  agree  that  this 
conveyance  by  her,  though  under  coverture,  to  her  younger 
son,  was  good ;  for  if  it  were  a  power,  the  coverture  did  not 
disable  it;  and  if  it  were  a  condition,  it  was  a  condition  an- 
nexed, and  depending  upon  her  power  to  alien  ;  for  she  was 
not  Gompdlable  to  alien,  and  in  neither  of  the  cases  was  her 
coverture  by  law  an  impediment  to  her. 
the  coverture,  by  law,  an  impediment 

But  this  case  of  Daniel  and  Ubby,  though  much  pressed  as 
ftiU  in  the  case,  yet  comes  not  home  to  our  case  in  question; 
for  the  feme  covert,  who  made  the  conveyance,  had  therein  a 
bare  authority ;  her  son  was  wholly  in  by  the  devise  of  the 
father,  not  by  any  estate  derived  from  her ;  for  her  own  estate 
and  interest  ceased  when  she  executed  her  power,  and  disposed 
it  to  her  son  ;  and  the  power  was  a  power  raised  from  the 
will  of  the  devisor  ;  for  by  the  equity  of  the  Statute  of  Wills, 
though  not  by  the  express  words, such  a  power  maybe  created, 
and  it  is  a  devise  of  the  testator  himself  within  that  statute. 

And  Mich.  aS  &  99  Eliz.  C.  B.  Townsend  against  Walley, 
a  devise  of  a  power  or  authority  to  sell  was  adjudged  within 
the  equity  of  the  Statute  ofWUls;  and  it  is  agreed  te  be 
good  in  our  books,  C.  C.  113.  a.  and  1  Cr.  382,  Howel  and 
BamesVcase,  that  a  devise  of  a  power  or  authority  is^gpod. 
And  Molineux*s  case,  2  Cro*.  145,  holds  it  to  be  a  gi>od  deviae 
of  tiie  land  itself,  within  the  letter  of  the  Statute  of  Wills ;  for 
where  the  executor,  who  hath  power  to  sell,  sells  the  land,  the 
vendee  is  in  by  the  devisor ;  and  it  is  in  law  a  devise  of  the 
statute,  and  the  vendee  is  in  by  the  devisor. 


in  the  Camman  PUm  and  in  other  Courts. 


Ill 


1665. 


Grakoe 

V. 
TlYING. 


lud  4o  4lie  ¥eiriee«  But  in  •ur  case  the  power  is  nuied  hf 
the  Statole  ef  Uses ;  and  if  it  were  reserved  upon  b  fecfibenti 
or  other  convejrance^  which  werks  hy  traDsmutation  of  poatee* 
aion,  the  power  wonld  have  its  efllcaej  and  vigor  from  the 
estate  of  the  feoffeesy  which  the  fedflbr  had  antecedent  to  hie 
feoffment  to  uaes;  and,  therefere,  if  Danid  and  Ubby*8  case 
had  been,  not  by  a  devise,  but  by  a  feoffment  to  the  use  of 
Umedf  for  life,  and  alter  to  the  nee  of  his  wife  for  life,  or  im- 
mediately to  the  use  of  a  feme  sole  for  life,  with  power  for  her 
to  dispose  of  the  fee ;  if  she  take  a  faosband^  whc^r  she  may, 
daring  the  covertnre,  dispose  of  the  estate,  deserves  considera* 
tion,  notwithstanding  the  resolution  in  that  ease. 

And  as  to  the  other -cases  pat^  where  ceilia'  qtte  scse  devised 
that  another  should  sell  the  land,  the  use  then  was  a  thing  se^ 
voted  from  the  land,  and  it  was  a  bare  and  naked  power ;  and, 
therefore,  the  feoffment  or  release  of  him  who  had  such  a 
power  to  sell  land  did  not  extinguish  or  destroy  it ;  neither 
did  the  infency  or  coverture  of  the  persons  to  whom  that  power 
was  devised  obstruct  the  sale.  And  the  reason  of  law  is  the 
same  if  the  devise  had  been  that  he  or  his  heirs  might  sell ;  the 
iiffaacy  or  coverture^  the  heir  should  not  have  hindered  the 
sale  in  such  case. 

And  so  I  conceive  at  this  day  if  a  man  devise  that  I.  S.  a  i  Co.  us.     . 
mere  stranger,  or  his  heirs  shaU  seU  ths  kad,  this  being  a  tiH?7.'uf^' 
mere  power  to  which  the  equity  of  the  statute  of  wills  enables  Co.  Litt  865 
hhn,  the  feoffment  or  release  of  I.  S.,  or  the  minority  of  his  f^"^^  ^^ 
heir,  it  being  a  pure  collateral  naked  power^  shall  not  hinder  stranA?^^ 
the  sale.  hitheus^diaU 

^  ^  ^  sdlUndjitis 

mereiNiwor;  the  feoffnieiit  or  retease  of  I.  S.  or  the  minority  of -the  heir,  shall 

not  hinder  the  aUe. 

But  in  our  case  this  power  of  revocation  and  declaration  of  Powenin 
new  uses,  arising  upon  a  conveyance  to  uses  by  virtue  of  the  conToyuoe 
statute  of  uses  is  of  another  nature  than  those  cases  of  naked  ^^|^  |^ 
authorities  or  powers,  before  put,  upon  devises  and  wills ;  and  i^iies»  dia- 
therefors  requires  a  distinct  consideration.  tioguished. 

The  statute  of  S7  H.  8.  having  incorporated  uses  into  pos- 
session, gave  birth  to  these  powers  of  revocation,  deckra!tion 
of  new  uses,  granting  estates  by  tenant  for  life,  oir  other  parti- 
eiilar  tenant,  for  other  lives  or  other  greater  estates  than  they 
bad  themselves,  limiting  of  j0intures,  'granting  of  rents  in  fee, 
or  for  other  greater  estates  other  than  grantors  themselves 
bad,  and  the  like. 

By  the  common  law  such  powers  could  not  be  granted ;  and 
if  I  make  a  eonunon  law  convisyiMiice.at  thisday,  as  for  instance 
a  feoffment  to  A.  andhis  heirs,  to  Ihe  use  of  liim  and  his  heiis; 
or  a  lease  for  one  thousand  years,  which  needs  not  any  Emita« 


ut 


/MfevMNft  fiitijuikkl  argmumU 


GfLVum 

TiTXNGhi 

Co.  Litt 

ssr.a. 

Nature  of 
povfcra. 


3  Co.  88.  b. 


Consth^tioli 

ofptowdksof 

rettN^tioii, 

nfHli  Of  with- 

oatpowttrto 

declare  ftetr 

uses. 

Co.  Litt. 

5a7.a. 


tjdD^fflBe,  Ifiik  a  proMsolhat  it  shkll  be  lawM  for  ne  to  m« 
MiB»it  rily  ifitt  «id  fkatnrB)  oi!  tiiil  I  nqr  UoMt  a  joiaCure^ 
bmIm  leaiet^abo.iheyafe'VoUl  paivtes;  for  they^canndt  ariia 
out  of  Ihe  eoniiiita  law  cilile,  bat  oittst  teisa  bjr  the  infloz  and 
eo«operatioii  of  Ae  litetirta  <af  mae  upon  an  eoMe. 

Andytheveforo^powBiiK^  are  mam  cpmpo Alum/  tbey  are  of 
anriaed  natDte;  saaetMng  they  partdfe  of  the  Mlupe  of  Ao 
legal  estate  of  the  land,  eoBMthiag;  of  the  naitBre  of  an  um  ;  hi 
aoiee  thhiga  they  miul  have  eonstniotiod,  at  caeee  at  coiMavew 
laiir ;  and  ia  iOtber  flriags  ehe  eenitraeiion  niiuat  be  aeeordidg 
to  le^oitjr,  and  tin  Courts  of  Obaneery,  whesee  they  are  by  the 
Stat.  27  H.  8.  tmnaplanted  ;  and  this*  not  by  any  (nrpress  wordo 
6f  tbia  fitatato,  but  by  neoestity  lef  reaeoa,  ae  after  that  the  fees 
siaipla  ooadhional  were  by  ibe  statute  de  dtmh  tarned  into 
eatBtes  tail,  it  brad  a  {[feat  naay  cOiMqoeaitial  alterations  In 
AoSe  estates,  eoncertiing  esehaats,  forfoitvrss  ibr  feloiiy  or 
treeaon,  diaomtlmianoes,  ssarrantiee,  leases,  fta;  all  wbidi,  as 
yea  may  sea  akilaihly  in  the  caseof  dPiaes,  ware  veaoWed  ae- 
floiding  to  the  nason  of  law  in  liba  canes.;  sometioiee  ro- 
aaiibKag  the  case  «f  baron  and  fcma,  semetimaa  of  a  bishop  or 
dean  and  chapter^  or  abbot  andoonFent;  sometimes  difleringf 
from  all  of  them,  not  taking  any  one  alone  for  the  pattern. 

ibid  00  the  powers  leked  apon  the  statute  of  ases,  as  well  as 
estatea  raised  by  ttiat  statute,  have  been  eapeended  acoording^ 
ly;  iat  instanee  only  in  the  powers  in  osrr  priecipal  cpse,  a 
poller  ef  revocatiae  is  to  aome  pmrposas  ooiwtrued  as  e  eoad^ 
tiota;  Ibr  it  nadaceth  an  pekete  kijA.  \o  him  to  whop  it  was  firal 
limited :  but  to  some  purposes  it  is  construed  as  a  limitatian^ 
for  I  may  revoke  part  et  4tte  time,  part  at  enqlher*  And  if  it 
be  accompanied  with  a  power  to  declare  new  Uses  (as  most 
i^ommpaly  Mitfi  powers  are)  it  tariee  asoce  from  the  aatnm  of 
a  Qoedition ;.  ftH*  k  revests  not  tibe  estate  to  the  partyfrom 
ifbffQi  it  moved,  m  a  eoadslMa  doth,  but  vestsjit  ia  otheie  i 
and  if  it  Ae  Ketiure  to  him  who  revoked  it,  yet  it  fleeuras  to  hisa 
in  another  manner ;  Jbe  JBrOOt  in  of  the  old  estate,  ae  in^case  «f 
a  conditJPBi  buft  he  aNy  iie^  ee  ftecase  cefeires,  in  «f  fhe 
oldnae. 

And  jft»  wh^ees  the  atatuto  ^H.  8.e.  8&.  «ifes  to  the 
Itmg,  <ff9  mwk  imtfii  by  elMiffde*  4tf  froaiea  ^tis  well  €f  east 
oed  f^gkkf  eiitria  md  coediisafty,  4^  m  ifM  hid  test  dme 
itIfipmtUmMidii  wtttbia  Ae  wotod  cendMon^  apewer  ef  revoca>* 
tion  upon  a  covenant,  or  feoffment  to  uses  is  i<iewprehmdedj 

4(^)1%^  •erighisl  'SUStttec^t  hs  .  «iafti, '«'9ottis  Wort  ^Mm  to  te 
^deddbatefcieem  auiaia  Jinyts*  eiMieehMi|>QAtf^te'isitM#dNI 
laf^**  »  wUf h  iBfo  ArsMtf  «r    •eataia** 
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and  it  sball  be  forfeited  to  the  king;  as  it  is  agreed  in  Sir       1665. 

FraaciB  Eiiglefield'8  case,  and  the  Duke  of  Norfolk's  case     "^f^^^^^ 

there  olted.  ^'^^^'^^ 

So  that  we  see  (which  is  all  I  urge  this  for)  that  the  con-      Titing. 

straction  of  cases  upon  these  powers  is  not  tied  to  any  one  pat-  7  Co.  78. 

tern,  either  wholly  to  follow  the  reason  of  estates  at  common  The  constroc- 

law,  nor  jet  wholly  to  follow  the  reason  or  law  of  uses  as  it  doa^noT^^'' 

was  before  the  stat,  27  H,  8,  «th«r  ^•rholly 

follow  the  rear 
sonof  estmtes  si  conmionlaw,nor  wholly  the  reason  or  law  of  nsesbeforethestat  97  H.  8. 

And  among  powers  themselves  raised  by  the  statute  of  uses,  Construction 
some  powers  shall  be  construed  as  naked  authorities,  others  as  ^  P^^®*^* 
saTonring  of  an  interest ;  some  wherein  personal  disabilities 
shall  binder  the  eicecution  of  them,  some  wherein  they  shall 
not ;  all  which  have  by  the  sages  of  the  law  been  construed  as 
the  cases  have  occurred ;  as  in  the  like  case  upon  the  statute 
de  doni$j  according  to  the  analogy  of  the  reason  of  the  common 
law,  with  the  consideration  had  to  the  alteration  made  in  the 
common  law  itself,  and  the  reason  of  it,  by  the  said  statute 
of  uses. 

It  is  necessary,  therefore,  for  the  resolution  of  this  case  (not 
yet,  as  I  think,  resolved  in  any  court  of  law)  to  consider  the 
nature  of  this  proviso. 

Here  is  a  covenant  by  indenture  by  Bryan  Stapleton  to 
•tand  seised  to  the  use  of  himself  for  life,  and  after  to  the  use 
of  Alargaret  his  wife,  and  her  heirs.  ^^  Provided  that  it  shall 
he  lawful  for  him,  at  any  time  during  his  life,  or  to  any  of  the 
heirs  of  his  body,  by  bis  or  their  last  will  in  writing,  written 
ia  his  or  their  lifetime,  or  by  any  other  writing  under  his  or 
their  band  and  seals,  to  revoke,  alter,  change,  or  determine  all 
or  any  the  use  or  uses  in  the  said  deed  mentioned ;  and  to  ^ 

nn^e  void  the  said  deed ;  and  to  appoint,  limit  and  declare 
any  other  use  or  uses  thereof,  at  his  or  their  wills  and  plea- 
sores." 

I  conceive  this  proviso  purports  in  it  several  powers :  the 
first,  a  power  of  revocation  ;  viz.  to  revoke  the  uses  limited  by 
the  deed  to  himself  and  Mary  bis  wife.  And  the  words  <^re-  . 
voke,  alter,  change,  or  determine,*'  seem  to  be  all  synonymous  in 
this  place ;  for  if  the  uses  be  ^^  revoked,'*  they  are  "  altered, 
danged,  and  determined.'*  An  alteration  by  limiting  new 
is  not  intended  within  this  part  of  the  proviso ;  for  it  is 
nlj  within  the  other  power,  which  is  a  power  of  declaring 
oaes^  fFM*  to  ^'  appoint,  limit,  or  declare  other  uses  at  his 
or  their  wills  or  pleasures." 

There  is  a  third  power ;  that  is,  to  make  void  the  deed :  but 
if  that  be  taken  literally,.!  hdd  it  clearly  void;  for  a  man 
■ay  make  a  deed  void  by  a  condition  to  it  to  defeat  it  as  a 
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1666.       common  law  defeasance  of  it.   But  a  power  to  make  void  tbw 

^*^*^^*^^     deed  cannot  reach  to  this  indenture,  which  was  executed  but 

Grange     |q  yg^g  npQn  ll^^  indenture  ;  and  therefore  either  thoie  words 

Tiviffo.     ^^  ^^  make  void  the  deed*'  must  be  understood  of  making  void 

lOCo.  \^^.      ^^  ^^^  of  the  deed,  and  so  it  is  synonymous  with  the  rest ;  or 

bcrope's  ca%.  else  it  is,  quoad  hoc,  a  void  proviso, 

exMuietwo        ^^^  ^^^  ^^^^^  *^°  powers,  vi%.  to  revoke,  and  declare  new 
distiact  pow-    uses ;  they  are  clearly  two  distinct  powers  ;  though  one  act,  in 
0  Co  C     be*    ^^^'^^'"8^  "®^  "^^^  alone,  may  in  some  cases  serve  for  both. 
ca8ei75.b.       And  for  the  nature  of  them,  they  are  in  this  proviso  both  per- 
sonal acts,  appropriated  to  the  person  of  the  covenantor,  or  his 
heirs.    They  cannot  be  done  by  another.    .If  it  were  to  pay 
money,  to  tender  a  ring,  or  the  like,  these  may  be  done  by 
another  by  their  authority  ;  and  therefore  are  forfeitable  within 
the  statute  of  33  H.  8.    But  to  revoke  or  declare  new  uses  by 
writing,  under  his  or  their  hand  and  seal,  requires  a  personal 
7  Co.  IS.         act  (the  hand-writing  of  him  or  bis  heirs) ;  in  the  Duke  of 
Norfolk's  case  it  was  a  proviso,  ^*  If  he  shall  be  minded  to 
alter  and  revoke  the  uses,  and  shall  signify  his  mind  in  writing 
under  hand  and  seal."  There  were  two  things  inseparable  from 
his  person:  his  intent,  and  the  signifying  it  under  his  hand  and 
seal ;  and  therefore  was  not  forfeited.    But  in  Moor's  report 
of  Englefield's  case,  SOS,  it  is  taken  for  granted  that  the  re- 
quiring the  writing  to  be  under  his  hand  and  seal  only  makes 
it  inseparable  from  the  person,  and  not  forfeitable,  as  well  as 
the  other,  the  being  minded,  and  signifying  his  mind. 

Secondly,  1  hold  both  these  powers  of  revoking  and  de- 
claring new  uses  savour  and  taste  of  the  estate  of  the  land  ; 
and  are  not  wholly  collateral,  as  was  objected  at  the  bar.    A 
Collateral        ^^^  collateral  power  is  like  to  an  authority  at  the  common 
powers.  law.    \{ A.  make  a  conveyance  to  uses,  with  power  to  B.  to 

revoke,  who  had  nothing  to  do  with  the  land  as  owner,  nor 
hath  any  thing  in  it  by  the  limitation  of  the  uses,  this  power  is 
collateral  (c)  to  the  estate  in  the  land;  and  B.,  whether  infant  or 
feme  covert,  might  revoke,  as  I  conceive ;  and  if  he  were  of  full 
age,  and  make  a  feoffment,  or  release,  this  feoffment  or  release 
would  not  disable  him  from  revoking,  as  Pophara,  Chief  Justice, 
held  in  Digges'  case.  And  the  same  reason  is  upon  a  disability 
in  law  by  reason  of  infancy,  or  coverture.  And  1  think  the  lavr 
is  the  same  if  it  were  a  power  collateral  to  B.  or  his  heirs,  who 
had  pothing  to  do  with  the  land,  to  revoke  by  writing,  under 


(e)  Or,  what  is  sometiraes  termed  treatise,  Cbap.  I.  s.  5.  at  to  the  ex- 
more  strictly,  «*  simply  collateral,"  tingQishmoDt  of  the  difl^rent  kinda 
Co.LitV237.a,  Sugdea  on  Powers,  of  powers. 
Chap.  i.  s.  4.    And  see  in  the  same 
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bit  or  their  hands.    The  heir,  though  he  had  been  a  disseisory        1665» 
and  made  a  feoffinent,  or  had  released  ;  or  though  he  were  an     ^^^^^^^^ 
iniant,  might  revoke;  because  it  was  a  bare  power  to  be  exe-     G^^'^ob 
cuted  by  the  heir,  not  resulting  from  an  interest  in  htm,  or      Tiyino* 
his  ancestor,  or  tending  to  prejudice  him  in  interest*    And 
this  I  think  is  warranted  by  the  eases  cited  before  of  Daniel 
and  Ubby ;  and  10  H.  7.  cSO. ;  and  Co.  C.  112. 

But  now  in  our  case  the  power  tastes  or  savours  so  much 
of  the  land  that  Bryan  Stapleton,  from  whom  the  estate  first 
moved,  clearly  might  have  released,  or  by  fine  or  feoffment 
eitingaished  this  power,  as  it  is  resolved  in  Albany's  case,  and 
agreed  in  Digge's  case. 

If  a  man  convey  land  to  the  use  of  another  and  his  heirs  i  Co.  lis  a. 
with  power  of  revocation,  reserving  no  estate  to  himself,  he  aTcohvw*' 
may  release  or  extinguish  this  power,  because  the  lands  moved  land  to  the 
from  him;  and  though  in  our  case  the  heir  of  Bryan  Stapleton  hbheiw  wti 
never  had  any  estate  in  the  land,  yet  this  power  is  derived  to  powerof  rc- 
herasheirto  her  father  who  had  the  estate,  and  limited  the  ▼©cation,  A. 
use,  and  reserved  this  power ;  and  whosoever  claims  by  a  new  or  extinguish 
limitation^  most  claim  under  him   who  created  the   power;  ^^P©!^^'• 
and  if  it  be  not  a  collateral  power  as  to  the  father  who  reserved  power  be  re- 
it,  it  shall  not  be  to  the  heir  to  whom  it  des^cends.     Besides  it  served  to  A. 
is  not  a  mere  collateral  power  in  respect  of  the  heir  ;  for  the  f^^^jg  extin-^^^' 
coDseqaence  of  this  revocation  is  the  reducing  of  the  estate  to  guishable  by 
herself.  And  the  words  of  C.  C.  237  a.  are  emphatical :— "  if  he  K  whom 
that  hath  such  a  power  of  revocation  have  no  present  interest  it  descends. 
io  the  land,  nor  by  the  ceasor  of  the  estate  shall  have  nothing, 
then  his  feofiment  or  fine,  &c.  is  no  extinguishment  of  his 
power;  because  it  is  merely  collateral  to  the  land;"  which 
fully  implies  that  when  the  person  who  revokes  gaitis  by  the 
ceasor  of  the  estate  revoked,  it  is  not  a  mere  collateral  power.  When  the  per- 
but  exUnguishable  by  feoffment  or  release,  which  is  our  case ;  yok^'^^'i^ 
for  by  the  ceasor  of  the  former  use  Mary  will,  or  may  if  she  by  the  ceasor  : 
plca.e,  have  the  land.  ±^Ttlis 

not  a  mere  collateral  power,  but  extinguishable  by  feofifment. 
In  the  last  place  we  are  to  consider  that  all  powers  that  ^®.^"  "^^ 
taste  of  the  land,  and  are  not  collateral,  are  not  of  the  like 
quality ;  some  draw  more  from  the  estate  and  interest  of  the 
land  than  others. 

If  a  conveyance  be  made  to  the  use  of  J«  S.  for  life,  with 
power  io  make  leases  for  three  lives,  rendering  the  old  rent 
&c*  ^  if  he,  according  to  his  power,  make  a  lease  fi^r  three 
lives,  this  issues  not  only  out  of  his  power,  but  in  some  sort 
oat  of  bis  estate;  and  therefore  if  he  had  granted  a  rentcharge^ 
or  acknowledged  a  statute  precedent  to  his  lease  for  three, 
Uvea,    ft  should    have  stood  good   at  least  during  his  life, 

I  2 
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1665.       wbtcb  it  should  not  if*  it  had  been  raised  out  of  his  power 
^^^^^^   only ;  for  then  it  had  related  to  the.  time  of  the  conveyance 
Grange      ^hJeh  was  paramount  to  that  incumbrance.    And  therefore  in 
TiYiNG*      ^^^^  ^  ^^  ^  defect  of  age  or  coverture  may  be  considerable. 
F.  69,  Dale  v.      If  a  man  make  a  feoffment  to  the  immediate  use  of  J.  S«  fiov 
Sacheverel](4  his  life,  wbo  is  thBn  nineteen  or  twenty  years  old,  and  so  of  age 
Rep.  49^  (e)    of  discretion,  or  to  the  use  of  Alice  Stile,  wbo  is  then  a  feme 
covert,  with  power  to  make  leases  for  thr^a  lives,  &g«,  I  will 
not  determine  whether  a  lease  accordii^  to  that  power  exe* 
cuted  by  that  infant,  or  feme  covert,  be  good  or  not;  for  withr 
out  all  doubt  it  might  have  been  so  limited,  by  express  worda 
Without  a       of  the  power,  *^  that  he  might  make  such  leases,  whether  he  or 
im^be  m  a^*^  ^^^  ^^^  within  age,  or  of  full  age,  or  covert  or  aole ;"  and 
feofffiieotto     then  it  had  clearly  been  good ;  for  if  he  who  was.owner  of  the 
that^x!  may*    ^^^^®  ^^^  "<>  disability  upon  him,  he  might  make  use  of  any 
make  lea  es     hand,  how  weak  soever,  to  reach  out  that  estate.    But  the 
ll^^l^of^'  question  will  be  in  that  case,  whether  he  wbo  made  that  oon<* 
full  age,  or      veyance  by  naming  the  person,  whom  he  tb^n  knew  to  be  aa 
corert,  or       infant  or  married,  and  giving  an  immediate  estate)  and  an  inde- 
finite power  to  make  leases,  without  re«titiition  Jn,  point  of 
time,  did  not  intend  that,  notwithstanding  that  incapacity,  the 
infant  or  feme  covert  should  make  such  leaae^;  and  so.uiigbjty 
implicitly,  intend  what  he  might  have  expressed,  that  they, 
should  be  good  leases  whether  made  under  that  disability  or. 
not. 
fe^»te  to        C/')B«t  1  •»  of  opinion  that  if  that  infant^  to  whom  such  a 
whom  a  gene-  general  power  of  making  leases  is  given,  be  a,  feme  sole,  and 
ral  power,  not  she  take  a  husband,  and  then  make  a  leasq,  that  lease  now 
liMsing  is'  ^     during  her  coverture  is  avoidable ;  for  general  words  shall  not 
giTen,aDddie  solve  that  incapacity  which  she  fell  under,  aftor  the  power 
luA^^"^^'  raised.    And  if  I  make  a  conveyance  to  the  use  of  myself  for, 
make  aMease,  life,  remainder  to  my  first  son  to  be  begotten,  with  such  a  power 
abil*^^^'       of  making  leases  to  myself,  and  after  to  my  son  when  he  comes 
to  be  in  possession ;  if  I  die,  my  son  at  the  age  of  twenty  years^ 
yet  I  hold  that  he  cannot  execute  this  power  of  leasing  till  he 
Constmctioa   come  to  twenty-one*    And  the  reason  is  the  same  for  the  con- 
^^f^^  .     struction  of  the  words  of  this  power,  as  it  is  for  the  like  con- 
vate  powm     struction  of  acts  of  parliament ;  as  the  statute  of  wills  ^^  that 
18  as  in  acts  of  all  persons  at  their  wills  and  pleasures  may  devise;"  and  of 
par  lament      confirmation  <<  that  all  grants  to  the  king  shall  be  good." — 

(tf)  Origifla!  reference.  The  same  modem  treatises.     See  Sngden  on 

cmeis  in  Latch,  isa.  SS8.  Powers,  IM,  3d  edit;  Roper*»Law 

(«)  EefsrDBcs  hy.Mr.  HargraTC.  of  Husband  and  WifcTol.  11.  p.  loe. 

(/)  This  opinion  is  contrarjr  to  Powell  on  Ppwen,  33.     Bat  see . 

the  conclusions  laid  down  ia  the  note  (b)  above*  p.  los. 
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Oeaeral  words ^Inll  not  extend  todevises,  or  fgmnts  by  infknt^        ^^^* 
or  femos  covfrt ;  for  by  the  presuoiption  of  law  they  are  not 
fit  to  dispose  of  estates,  or  to  hare  power  to  dispose  them  to     ^^^^^ 
their  own  pngudice;  and  the  words- are  not  so  expressed  but      Titino. 
that  they  may  admit  that  interpretation.    And  therefiMre  in  n  co.  77.   ' 
those  acts  that  coneem  the  disposition  of  an  estate  or  interest  Magdalen 
the  reason  of  the  law  turns,  in  case  of  infency  or  covertare,  General  woi^ 
upon  the  point 'Of  prejudice,  or  not  prejudice,  unto  their  in-  to  be  con- 

^'•■*'  cording  to  the 

fluljsct  aniter.  In  those  acts  which  eoncem  the  diapoettion  of  an  estate  or  interest, 
the  reason  of  the  law  turns,  in  case  of  infancy  or  coverture,  upon  the  point  of  pre- 
judice, or  not  prejudice  unto  this  interest 

An  in&nt,  though  be  cannot  grant  the  next  avoidance,  yet 
he  may  present  to  the  bishop ;  for  that  presentation  ought  to 
be  without  money.  An  infant  cannot  surrender  a  lease :  yet  if 
he  take  a  new  lease  for  a  greater  interest,  it  is  good  till  avoided 
by  biro  ;  if  for  the  same  term  and  no  more,  it  is  void,  because 
it  is  without  increase  of  term,  or  decrease  of  rent;  and  his  acts 
are  merely  void  where  there  is  not  apparent  benefit,  or  semble 
of  a  benefit ;  for  with  cause  Stone  and  Newman's  case  was  ad-  Stone  v.  New- 
judged  that  an  infant  may  submit  to  an  arbitrament ;  it  is  but  ]^  46a  bat 
voidable*  8.  P.  doth  not 

So  if  disseisin  be  to  the  use  of  a  feme,  she  takes  nothing  till  ![^^'^^! 
agreement :  but  if  an  estate  be  made  to  her,  or  to  her  use,  it  is  seLi^to  the 
in  her  without  the  agreement  of  the  husband,  till  he  disagree,     use  of  a  feme 

So  in  case  of  a  condition  : — if  a  man  make  a  feoffment,  pro-  Slfn^iU '*^" 
viso  if  he  or  bis  heirs  pay  ten  pound,  or  tender  a  ring,  his  heir,  agreement: 
though  an  infant  or  feme  covert,  may  pay  the  money,  or  tender  ^i^k/^T 
the  ring.  or  to  her  use. 

It  may  be  objected  that  these  are  not  personal  acts,  as  here,  '{j*  ^  t®'?^ 
to  subscribe  with  his  own  hand,  &c.  but  may  be  done  by  ano-  disagree, 
ther.  Suppose  then  the  condition  were,  if  he  or  his  heirs  in  per- 
son tender  t^n  pound,  or  a  ring,  then  to  l>e  void ;  this  is  an 
inseparable  personal  act ;  yet  I  doubt  not  but  the  heir  within 
age,  or  feme  covert,  may  in  person  tender  the  money  or  the 
ring,  and  so  avoid  the  estate  ;  for  though  it  divest  the  estate 
out  of  another,  yet  there  cannot  in  presumption  of  law  be  any 
prejudice  to  the  infant  or  feme  covert.  There  is  a  face  or  sem- 

(g)  ^a  March,  p.  144.  Brannton,     But  Gill  0.  Russel,  Freeman  62, 
C  J.  is  SUM  to  have  said,  ''that     139,  is  cited  as  an  authority,  that 


by  Stone  v.  Knight,  Latch.  **  tei  infant  nmy  be  a  party  to  »  silb* 

S07»y   is  appeared  that  the  award  mission,*'   Caldwell  on  Arintimtlorik 

rilooJd  be  voidable  at  the  election  of  The  name  of  Stone  and  Newman 

the  infimt,  he  he\d  that  the  submis-  in  the  margin  is  ia  an  early  hand- 

aon  oi^ltttobe  either  absolute!  jgood  writing.but  the  reference  to  Croke^s 

or  afasoliitclyvoiH^eaidof  an  award  Report  is  Mr.UmfreYillc'ss  and  in  that 

WiKg   to  compose  tofltroversies.*'  Beport  the  point  is  ndt  ttfeutioiibd. 
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Conditions. 
C.  C.  837. 


Sharp's  case, 
6  Co.  86. 
Thorow- 
eood's  case, 
9  Co.  186. 


blanoe  of  a  benefit ;  and,  therefore,  the  law  in  such  caae  an* 
swers  and  supplies  what  in  the  other  cases  of  passing  an  in- 
terest from  them  is  presumed  to  be  wanting ;  viz.  reason  in 
the  infant,  and  free  will  in  the  wife ;  for  every  person  roust  be 
presumed  to  do,  and  consent  to,  that  which  is  for  their  own 
good,  if  (hey  had  the  free  use  of  their  reason  and  will ;  and  the 
reason  why  in  any  cases  of  powers  infancy  or  coverture  binders 
the  execution  of  them  is  not  in  respect  of  the  person  whose 
estate  is  to  be  revoked,  but  of  the  prejudice  to  the  person  revok- 
ing ;  and  where  there  is  no  such  prejudice,  the  reason  is  the  same 
where  there  is,  as  where  there  is  not,  any  such  disability. 

I  have  made  my  gates  bigger  than  ray  city :  but,  upon  the 
grounds  that  I  have  laid,  I  shall  distinctly  consider  the  two 
powers;  first,  the  power  of  revocation;  and  after^  that  of  de- 
claration of  new  uses. 

First,  I  do  conceive  that  Mary  being  of  age  of  discretion, 
though  a  feme  covert  and  an  infant,  may  execute  this  power  of 
revocation  of  the  old  uses. 

First,  For  that  it  is  apparently  and  necessarily  in  the  eye 
of  the  law  for  her  advantage  to  revoke  the  former  uses ;  for 
by  such  revocation  the  estate  settles  in  herself  as  heir;  and  it  is 
a  prejudice  to  her  not  to  be  able  to  revoke.  So  the  reason  of 
the  common  law  respecting  the  prejudices  or  advantages  of  in- 
fants or  femes  covert  in  matter  of  interest  extends  to  our  case. 

Secondly,  As  I  said  before,  powers  of  revocation  have  the 
greatest  resemblance  to  conditions.   Suppose  a  feoffment  had 
been  made  to  Bryan  Stapleton  upon  condition,  that  if  Bryan 
Stapleton  or  the  heirs  of  his  body  shall  put  his  and  their  hand 
and  seal  to,  and  deliver  a  writing  purporting  a  revocation 
thereof,  then  the  feoffment  shall  be  void,  I  think  it  had  been  a 
good  condition.  This  hath  been  heretofore  questioned  by  some: 
but  the  difference  is— a  feoffment  upon  condition,iif  he  shall  re* 
voke  it,  then  to  be  void,  is  a  void  condition  ;  but  if  the  condi- 
tion be  circumstantiated, — as  if  a  deed  purporting  a  revocation, 
"  if  he  subscribe  it  with  his  own  hand,"  or  "  seal  it  with  his  seal," 
or  *'  deliver  it  in  the  presence  of  three  witnesses,"  or  the  like, 
— it  is  conceived  to  be  a  good  condition  ;  or  if  I  make  a  con- 
veyance at  the  common  law,  <^  provided  if  I  tender  a  ring  to  be 
void,"  this  is  a  good  condition.   What  reason  is  there  if  I  may 
limit  it  to  be  void  upon  tender  of  a  ring  I  may  not  limit  it  to  be 
void  upon  delivery  of  a  deed?  The  delivery  of  a  ring  may  have 
a  proper  or  natural  effect  by  transferring  the  property  of  it  ; 
and  an  improper  or  legal  effect,  the  making  void  an  estate  upon 
the  condition  of  delivery  of  it :  and  so  may  a  deed  a  proper  ef- 
fect, for  it  to  be  a  deed  by  delivery  ;  and  an  improper  effect,  as 
if  it  be  delivered  in  name  of  livery  and  seisin^  it  gives  a  pos* 
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and  seifiio.  And  it  may  have  a  like  efllect,  first,  to  be  a  1005. 
Hood  deed ;  and,  secondly,  to  signify  the  performance  of  a  con- 
dition. And  I  think  such  a  condition  open  a  feofiinent  or  other 
common  law  conveyance,  ^^  that  if  he  or  the  heirs  of  his  body 
signed,  and  sealed,  and  delivered,"  such  a  writing,  then  the 
feoffment  should  be  void,"  might  be  performed  by  the  heirs  of 
bis  body,  notwithstanding  the  infancy  or  coverture  of  the  heir 
of  the  body ;  for  though  the  signing,  sealing,  and  delivery  were 
acts  individual  and  inseparable  from  the  person,  yet  they  were 
but  external,  corporeal,  and  mechanic  acts.  There  was  nothing 
required  but  the  thing  done;  nothing  in  the  performance  of 
the  condition  that  of  itself  required  any  other  concurrence  of 
judgment,  but  such  as  was  requisite  lo  the  natural  efficiency  of 
the  act ;  as  in  the  case  if  the  conditions  were  ^^  if  he  in  person 
tendered  a  ring,"  though  the  act  were  personal,  yet  nothing 
more  of  skill  or  understanding  was  required  to  it  than  what 
was  necessary  to  the  effecting  that  act,  that  is,  the  tender  of 
the  ring. 

And  the  same  reason  holds  in  this  case  of  the  power,  if  it 
had  been  penned  as  Englefield's  case  ;  if^  because  the  proof  of 
his  nephew  was  not  yet  seen,  and  that  therefore  it  should  seem 
to  the  uncle  or  the  heirs  of  his  body  that  the  nephew  was  pro- 
digal,  that  then  it  should  be  lawful  to  revoke ;  there  was  an 
act  of  judgment  required,  and  an  infant  could  not  revoke,  as  I 
think,  in  that  case.  In  Englefield's  case  these  words  were  in- 
serted  :  but  it  was  only  in  a  flourishing  preamble.  Because  his 
nephew  being  an  infant  might  prove  prodigal  or  given  to  vice, 
it  therefore  provides  if  he  tender  a  ring,  the  use  shall  be  void ; 
and  so  the  power  reacheth  only  to  the  act,  the  tender  of  a  ring, 
not  the  intent  of  the  tendering  it.  But  if  they  had  been  in- 
serted after  the  proviso,  in  Hardwyn  and  Warner's  case,  it  Tr.  8  Car. 
was  held  by  some  Judges,  the  condition  had  not  been  given  to  ^-  ^'^^ 
the  ring. 

In  the  Duke  of  Norfolk's  case  the  power  runs  <<  if  he 
shall  be  minded  to  alter  and  revoke  the  uses,  and  shall  signify 
his  mind  by  writing,"  &c.  But  here  the  words  have  neither 
preamble  nor  introduction,  but  *^  provided  that  it  shall  be 
lawful  for  him  or  the  heirs  of  bis  body  by  writing,  &c.  to  re- 
voke," which  varies  little  from  the  expressions  of  a  condition, 
BSy  ^^  provided  it  shall  be  lawful  by  tender  of  a  ring  in  person 
to  revoke,"  and  ^'  provided  if  he  tender  a  ring  in  person,"  it 
shall  be  void. 

So  that  nothing  in  the  deed  itself  appearing  why  we  should 
.make  any  farther  construction  of  this  power  of  revocation 
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otherwise  than  as  we  Would  of  a  cofldition  io  like  ommy  at  the 
infimt  or  feme  covc^rt  is  not  diaaUed  to  perform  tbe  one,  ao 
neither  to  perfbrtti  the  otiier. 

My  last  and  third  reason  why  she  may  revoke  is  from  the 
deed  itself,  and  the  intent  of  Bryan  Stapleton  appearing  in  it. 
The  words  are,  ^^  that  he  or  any  of  the  heirs  of  his  body  may 
revoke  all  or  any  the  uses  f '  and  his  general  intent  upon  it 
was  to  give  it  to  his  wife  and  her  heirs^  if  he  had  no  children; 
but  if  he  had,  that  the  heir  of  his  bodynight  take  it^away  from 
her.  But  if  an  infant  or  feme  covert,  heir  of  the  body,  cannot 
revoke,  then  the  words  and  intent  are  not  performed  '^tbat 
any  heir  of  his  body  may  revoke;  probably  no  heir  of  the  body 
may  revoke;  for  the  heir  of  the  body  may  for  several  snceessiona 
be  a  daughter,  and  those  daughters  be  married  (as  more  conn 
monly  than  otherwise  women  are  married)  before  twenty-one: 
then  notwithstanding  this  power  a  stranger  (as  in  our  ease) 
shall  hold  the  land ;  and  so  she  that  was  an  infant  shall  pre* 
judiee  herself  irrecoverably  by  an  act  by  her  during  her  in* 
feney,  or  her  marriage,  and  that  a  lawful  and  commendable 
act :  and  in  some  cases,  as  in  case  of  wardship,  if  die  were  in 
ward,  a  kind  of  compulsatory  act. 

The  like  may  be  the  mischief,  if  the  heir  of  the  body  were  a 
son ;  if  he  cannot  revoke  during  his  minority,  perhaps  he  can 
never  revoke,  for  he  may  die  during  his  minority,  and  leave  a 
son  or  daughter  behind. 

This  is  not  to  make  such  favourable  constructions  of  powere 
of  revocation  as  ought  to  be  made,  where  a  man  reserves  h 
power  to  himself  from  whom  the  estate  moved,  or  to  his  heir 
to  whom  it  should  have  come. 

Besides  this  power  is  not  reserved  to  any  particular  person 
by  name,  pitched  upon  for  any  particular  trust  or  confidence  z, 
but  to  the  heirs  of  his  body  (who  are  not  known  to  him  what 
they  shall  be)  or  to  any  of  them,  but  demonstrates  that  his  par- 
ticular care  was  for  the  heirs  of  his  body.  That  though  he 
loved  his  wife  well,  yet  he  preferred  them  in  affection  as  to 
the  having  the  estate  before  her;  and  so  ought  to  be  liberally 
construed. 

As  to  the  other  power  of  declaring  new  uses,  whether  Mary, 
the  infent  or  feme  covert,  can  declare  new  uses  by  virtue  of 
this  power ;  I  conceive  it  is  not  absolutely  necessary  for  me  to 
deliver  any  opinion  in  it;  for  if  she  may  revdce  the  new  uses, 
it  is  sufficient  the  law  will  raise  up  the  old  use,  and  vest  the 
estate  in  hen  And  it  is  dear  though  these  powers  of  revoking 
and  declaring  he  both  in. one  proviso,  yet  he  who  hath  both  the 
powers  mayuoc  the  one,  and  not  the  other.  The  words  are, 
<<  It  shall  be  lawful :''  It  ^fimBiVL  liberty :  but  it  is  not  compulsa- 
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iorjr  and  antii^  tt.  a  cbnditioB.  He  'dny  eaecote  the  power  dS 
revocation  by  ooe  deed,:  and  tke  i)>oiter  of  detlavfaigneir  omb 
byanotlwr  deiad;  and  that  proves  jbe  inayeKeontedne-at^ne 
tine,  and  the  other  a€  another  time ;  aiidlit  foUowa  vpon  it  in 
leasoa.  he  may  oae  the  power  of  reifOcMion,  and  not  ejceedte  tibe 
other. 

But  yet  for  my  own  opinion,  npon  the  grounds  which  I  have 
laid,  I  do  hold  that  Mary,  though  she  may  revoke  the  uses  to 
her  mother,  yet  cannot  limit  any  use  to  her  husband,  or  any 
other  stranger  during  her  minority ;  for  that  is  apparent  to 
her  prejudice,  and  the  wronging  of  her  interest,  and  so  against 
the  reason  and  construction  of  law  in  like  cases.  And  upon 
the  same  reason  I  think  if  she  declared  the  use  to  herself  and 
the  heirs  of  her  body,  it  is  a  void  declaration ;  for  it  is  to  her 
prejudice  to  have  a  fettered  estate,  and  not  perpetual,  when 
she  might  have  had  it  free  and  unlimited.  And  if  she  declare 
the  use  to  herself  and  herlieirs,  as  in  our  case,  it  is  no  more 
than  the  law  would  have  implied  upon  the  bare  power  of  re- 
vocation ;  and,  therefore,  she  shall  be  said  to  be  in  by  virtue  of 
the  old  use,  and  not  a  new  declaration. 

There  hath  been  an  objection  made  against  executing  either 
of  these  powers  during  the  minority  or  coverture  of  Mary ; 
viz.  that  Bryan  Stapleton  reserving  the  power  to  revoke  by 
bis  last  will  and  testament,  or  other  writing,  he  did  not  intend 
any  should  revoke  but  those  who  could  make  a  last  will. 

But  this  is  to  turn  ^^or''  into  ^^and^'  without  any  cause  for 
it.  I  might  turn  the  argument  upon  the  Objector.  An  infant 
of  seventeen  may  make  a  testament;  so  may  a 'feme  covert  eze- 
cntrix ;  and  he  intended  those  who  may  make  a  testament  may 
revoke ;  and,  therefore,  an  infant  of  seventeen  might  revoke. 
Both  the  arguments  are  of  like  force— neither  t>f  them  con- 
cluding. 

And  another  objection  was  made,  that  this  revocation,  though 
it  be  said  to  be  by  the  consent  of  the  husband,  'yet  he  is  no 
party  to  it;  and  she  can  do  nothing  without  her  liusband's 
consent ;  and  the  alleging  in  the  writing  that 'her  hudband  con* 
sents  is  not  sufficient. 

I  answer,  if  the  husband*s  consent  were  requisite,  the  alleg- 
ing it  in  her  Writing  were  not  sufficient :  but  I9hat  point  was 
roled  in  Daniel  and  Ubby's  case,  that  the  conveyance  by  the 
wilb,  alone  without  her  husband,  was  good ;  and  if  the  hus- 
band's consent  be  also  to  it,  as  itmakesnot  the  case 'Qfe*  better^ 
so  it  makes  it  nothing  the  worse. 

Upon  what  has  been  said  it  appears,  that  this  revocation  by 
Mary  ariseth  out  of  her  fither^s  loonvegiAnee.  She  k  but  aa 
instrument  in  it :  the  act  indeed^is^ersoual  and^niepMahleto 
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be.  done  by  herself:  but  her  personal  defects  by  covertore  or 
inlkncy  cannot  suspend  the  doing  of  it. 

So  that,  upon  the  whole,  I  hold  this  power  of  revocation  is 
nfirell  executed ;  and  so  that  Mary  and  her  husband,  lessors  of 
'the  plaintiff,  had  a  good  title  when  the  ejectment  lease  was 
made;  and  so  the  plaintiflf  ought  to  have  judgment. 


Emrg.  MS. 
No.  56.  fol. 
190.  No.  68. 
fol.  17.     • 


LYNr.  WYN.(fl) 
Pasch.  14  Car.  2.  Rot.  408. 

(Ecclesiastical  leases  under  the  restraining  stataies.) 

Bridgman,  C.  J. 

Ijectionejinnai  by  George  Lyn  against  Maurice  Wyn,  or  ft 
house  in  the  parish  of  St.  Martin  in  the  Fields,  upon  the  de- 
jnise  of  Thomas  Brumstead  upon  a  special  verdict. 

The  case  is  this : — 93  Decem.  4th  and  5th  P.  and  M. 
the  Abbot  and  Convent  of  Westminster  leased  nine 
houses,  whereof  this  in  question  is  one,  to  Wirley  for 
ninetj-nine  years  at  53^.  id.  rent  per  annum.  The  re« 
version  came  after  to  the  Dean  and  Chapter  of  West- 
minster :  the  lease  came  afterwards  to  Nightingale, 
who  grants  this  house  in  question  to  Mary  Ratclifle 
for  sixty-one  years,  five  months,  and  twenty  days,  at 
SOs.  rent,  (having  in  himself  a  residuum  or  reversion 
for  ten  days)  which  estate  of  Mary  RatclifTe  came>  to 
Sir  Richard  Wyn ;  who  being  possessed,  John  Bishop 
of  Lincoln  then  Dean,  and  the  Chapter  by  indenture, 
SO  Januarij  1640,  wherein  it  is  mentioned  that  in 
consideration  of  a  surrender  of  a  former  lease  and 
estate,  whereof  there  were  divers  years  yet  in  being; 
which  surrender  they  did  by  the  said  indenture  ac- 
cept, and  for  505.  fine,  &c.  they  did  thereby  demise 
the  said  messuage  to  the  said  Sir  Richard  Wyn, 


.  (a)  This  case  is  reported  in  Nos. 
56  and  58  of  the  Manuscript,  which 
vary  slightly  in  quantity  of  natter. 
In  the  report  in  Carter,  p.  9,  under 
the  name  of  the  Dean  and  Chapter 
«f  Westminster's  case,  the  Court  is 
reprissenfted  to  have  been  divide^ ; 
2 


and  the  roll  in  the  Common  Pleas  is 
not  filled  up  with  any  entry  of  the 
ultimate  Judgment.  No  memorial 
of  the  case  can  be  discovered  at  the 
office  of  the  Dean  and  Chapter  of 
Westminster. 
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habendum  from  the  makinff  of  the  said  indenture  for        IM% 
forty  years,  at  5Sf.  4rf.  rent ;  with  covenants  for  re- 
pairs by  the  lessee  as  is  provided  by  the  14th  Eiiz. 
c.  11.8.19.  "Wyh. 

And  it  is  found  that  the  house  was  situate  in  the  Strand 
within  the  city  and   borough  of  Westminster ;  and 
that  a  garden  of  half  an  acre  doth  belong  to  it.  That 
it  is  not,  nor  was,  a  mansion  house  used  for  the  habi- 
tation of  the  Dean  and  Chapter. 
That  John  Bishop  of  Lincoln  died.    That  John  Earle, 
the  present   Dean  and  Chapter,  did  receive  5Sf.  4(i. 
the  26th  October  1660,  for  the  rent  for  a  year  ended 
at  Michaelmas  then  last  past ;  and  the  acts  of  IS  Eliz. 
c.  10.,  14  Eliz.  c.  II.  and  18  Eliz.  c.  11.  are  found; 
and  that  in  February  1661,  the  said  Dean  and  Chap- 
ter did  enter  into  the  said  messuage,  and  were  seized 
prout  lex  &c./  and  demised  to  the  lessor  of  the  plaintiff 
at  53^.  4J.  rent  for  sixteen  years,  &c. 
Two  general  questions  have  been  made  in  this  case. 
The  first,  Whether  this  lease  in  1640  made  to  Sir  Richard 
Wyn  of  a  house  in  a  city  (there  being  then  unexpired  of  the 
old  lease  seventeen  years,  and  a  reversion  for  ten  days  in 
another,  so  that  it  cannot  take  effect  as  m  present  lease)  shall 
be  good  as  a  concurrent  lease  by  14.  Eliz.,  and  not  avoided  by 
18  Eliz. 

And  I  hold  this  lease  is  not  warranted  by  14  Eliz.,  and 
therefore  voidable  by  18  Eliz.  (b) 

The  second  general  question  is,  Whether,  when  such  an 
unwarrantable  lease  is  made  by  a  Predecessor  Dean  and 
Chapter,  whether,  by  the  acceptance  of  the  rent  reserved 
upon  that  lease  by  the  Successor  Dean  and  Chapter,  that 
lease  is  now  made  unavoidable  by  the  same  Dean  and  Chapter  ? 
And  I  hold  the  same  Dean  and  Chapter  have  affirmed  the 
lease  :  so  that  during  that  Dean*s  time  it  cannot  be  avoided. 

And  there  is  a  third  question,  Whether,  as  this  special  ver- 
dict hath  found  the  acceptance  of  the  rent,  rts.  that  the  said 
John  Earle,  then  and  yet  the  Dean,  and  the  Chapter,  S6 
Octobris  1660,  did^ceive  53s.  4td.  for  the  rent  of  the  house 

{b)   On   this   point  the   Judges  held  not  warranted  by  the  14  Eliz. 

agreed,  see  Carter  9.— Ventris  946,  The  likq '  was  resolved  in  C.  B.  14 

notices  the  case  in  these  words:—  Car.  «.  in  the  case  of  Wyn  v.  Wild, 

"  In  1  Cro.  546.,  tfunt  and  Single-  of  a  lease  of  the  Dean  and  Chafiter 

ton*f  case,  a  lease  of  an  house  for  of  Westminster;  and  there  the  Court 

forty  yeai^  (there  being    ten  un-  denied  the  opinion  in  Tomsoa  v. 

expired  of  a  former  lease)  by  the  Traffoili*s  case,  Po^h.  9.**                           '    ' 
Dean  and  Chapter  of  St  Faults  wa» 
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IWi.       Iff  questfloh  for  die  yebr  ended  at  Michaelmas  "before,  upon  tbe 

''**^^^*^   eaid  indenture /made  to  Sir  Ridutrd^  witbont  finding  that  they 

*^*        accepted  It  bjp  d^d,  itaball  ;be  taken  for  Boeh  an  acceptance 

Wtk.       ^^  ^^  ^^gslj  and  to  disenable  tbe  said  Dean,  Earle,  and  Chapter 

to  make  b  new  lease  to  -Bramsted,  the  plaintiff's  lessor. 

For  tbe  first  point ;  Whether  this  lease  made  to  Sir  Richard 
Wyn  be  warranted 'by  the  H  Eliz.  And  if  not  warranted  by 
J4  Elis.  whether  aToididile  by  }8  EJliz.  the  elear  discussion 
thereof  requires; 

First,  the  consideration  of  the  statutes  concerning  leases 
by  Deans  and  Chapters. 

And,  secondly,  or  the  nature  of  this  lease,  (which  is  in  effect 

btft  a  concurrent  Iea8e>  whether,  and  bow  fiir,  it  should  now 

be.by'esteppel  at  the  common. law;  and  whether,  if  it  be  a 

lease  inpfCMCt^i  by  estoppel  at  the  common  law ;  ydt  whether 

it  be,  or  be  not,  restrained  by  letter  or  intent  of  the  statute  of 

34  Eliz.,  as  being  in  truth  to  take  efect  as  a  lease  in  rever- 

sion,  and  not  in.pdssession* 

By  the  com-        For  tbe  first,  the  ccmsideration  of  the  statiites  concerning 

^^  ^^^^      leases  by  Deans  and  Chapters.    By  tbe  common  law  a  Dean 

Chapter  and  Cbspter,  being  a  corporation  aggregate,  might  hare  made 

™%^^hm     what  estates  they  would  of  their  possessions;  as  any  person 

otates^they     'OWDer  of  a  fee  simple  estate  might  do.    But  a  Bishop,  or  a 

would  of  their  Dean  of  the  possessions  of  his  deanery,  or  other  ecclesiastical 

Snu^pmon,  P«"®n>  \mng  a  single  corporation,  were  not  entrusted  by  the 

owner  of  the    law  singly,  without  the  consent  of  tbe  Chapter,  Patron,  or 

obite°mfght    ^^^^^^^h  «*  ^^^  ^^  required,  to  aliene  their  possessions. 

do.    '  And  therefore  the  cases  upon  the  statute  1  Eli^.  of  concurrent 

leases  by  Bishops  are  not  at  all  to  be  resembled  to  our  case, 

fiicther  than  the  woirds  of  that  act  and  of  these  adts  restraiiiing 

Dean  and  Chapters  are,  or  shall  be  made  to  appear  to  be,  the 

sane;  whish»  under  .pardon,  are  very  difiering  expressions: 

and  itJiathjiot,  nor  can,  as  I  conceive,  be  made  to  appear  the 


Neither,  in  the  second  place,  d6th  any  enabling  clause  upoa 

the  statute  of  32  H.&^o.  fi8.  by  tenant  in  tail,  baron- and  feme. 

Bishop^  Dean'Of  tbe  possessions  of  bis  deanery.  Prebends,  &c. 

touch  this  .presentcase  fkicUier  than  the  irords  df'that  act 

ThefUtute     are  the  same  with  .these. acts.    FornSSli.^.  -gave  power  4o 

gives'power  '  ^^^  persons  tx>  lease  who  had  of  themselvi&s  no  power  to  moke 

to  such  per-    leases  ibefore  Aat  act.    But  a  Dean  and  Chapter,  Mayor  and 

l^^iSolTad  Gbmmonalty,  Waster  and  Fellow  of  Colleges,  and  other  cot- 

of  themselTes  j[>orations  aggregate,  had  then  a  power  by  the  common  law,  to 

mlelou^     ^^'^^  ""^^  leases,  as  that  act  allows  to  those  persons  therelqr 

before  that     enabled  3  and  tfaeretdre  ore  not  within  ^heeompass  .of  4^ 

Co.Litt.4Sa.   *^^* 
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The  acts  cotfeenMig^  Diaus  avd  CbaptM^  wre^  the  >  slat  IS       1 00t. 
Eliz.  e.  10.  and  these  two  of  14  Elis.  c.  II.  and  IB  EUz.  c  IL,     "^^^v^^-^ 
•II  which,  ae  I  shall  shew,  are  material  in  ow  debate.  ^^^ 

13  Eliz.  enacts,  ^^  for  that  long  and  unreasonable  leases  be  Wtit. 
the  first  causes  of  dilapidations  and  the  decay  of  all  spiritual  13  snx-c.  10. 
lirJngs,  and  hospitality,  aiid  the  impoTerishing  of  successors, 
incumbents  in  the  same,  that  all  leases  or  estates  bj  any  Dean 
and  Chapter  other  than  for  the  term  of  twenty^ne  years,  or 
three  lives,  from  the  time  as  any  such  lease  shall  be*  made  or 
granted  (whereupon  the  accustomed  yearly  rent,  or  more,  shall 
be  reserved,  and  payable  yearly  during  the  said  term,)  shall  be 
utterly  void,"  &c. 

I  must  agree,  tiiai  this  lease  to  Sir  Richard  Wyn  in  ques- 
tion would  not  be  restrained  by  the  letter  of  this  act,  if  it  had 
been  bat  for  twentypone^years  from  the  time  of  the  making  (as 
it  is  fbr  forty  years),  though  there  had  been  a  lease  ineste:  fiur 
it  exceeds  net  the  years,  vix.  twenty-one  year»-*nor  the  limit«» 
atioB,  tdt.  from  the  time  of  making.  There  would  be  no  more  By  the  isElis. 
leases  out  than  such  as  should  be  determined ;  and.  therefore  c  10.  a  Deu 
upon  that  statute  twenty^  concurrent  leases  might  have  been  ^«^^^ 
auid^  one  o«  the  neck  of  another.    As  a  lease  to  A,  for  twen-  A.  for  twenty- 
ty-one yearsy  then  to  B.  tfienext  year  for  twenty^one  years^  ^uni^toB/ifte 
to  begin  from>  Ae*. making,  ftc- and  so  toC.t  and' all  these  mest year,  for 
would  have  stood  tegetlier*    And  so:  it  h.  said  by  my  Lord  ^^^''f^^ 
Coke  to' have  been>resoli«(ed,  that  such  concurrent  leases  were  from  the  n£- 

moodi  as  well  in  the  case  of  Dean  and  Chapters  upon  IS  Blis.  in?;^-»  ^d 
•   «>.  .  .  *«..         *     *        .    ^       '         «»«     .     •  90  to  C;  and 

as  Bishops  upon  1  film. .  And' so  in  Crane  afiaTfiyl6rs  case,-  all  the  leases 

^  thft*  iEi  Jcaae  in  reversion  was  not  restrained  by  19  EUz,  as  wiU  stand  to- 

appears dy  the  recital  of  the  statute  IS  Elis.  which  provides  f^io^^^s  a. 

fiir  Aai  mischief,  as  not  provided  for  before.*'  Crane  v.  Tay- 

Bal  this  use  I  mafceof  that  recital  of  the  statute  18  Eliz.  ses."^^^ 
It  aaiih  expressly,  that  such  <<  leases  for  twenty-one  years  long 
before  the.expiration  of  former  <yeiirs  were  contrary  to^  the  in« 
tent  aod  true  meaning  of  the  said  statute  of  19  Blis^  s*'  though^ 
aa  to  such  leases  formerly  made,  it  leaves  then-  to  be  of  the 
saaMeflect  in  law  as  they  were  before- that  act* 

And  upon  thb  statnte  of  13  BlisB.  our  lease  in  questionr 
would  be  void,  as  being  for  forty  years  from  the  making,  and 
not  for  twenty-one  years  only. 

The  statute  of  14  Blia.  t.  IL  reciting,  ^  That  in  the  act 
15  Bli2«  there  is  one  branch  to  avoid  certain  leases  to  be  made 
by  deans  and  chapters,  &c.  It  enacts  that  the  said  branch 
shall  not  extend  to  any  grant  or  lease  of  any  houses- or  grounds 
Ikeewto  appertainingi  which  bouses  are*  in  dty,  borougb,  town 
cuepomte^  or  market  town,  but  that  the  same  may  be  granted 
or  denusedi  aa  by  the  laws  of  this  realms  and  the  severe)  sta<^ 
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1699.  ttteB  oftbeir  churebeSy  Stc.  th^  lawfully  miKbt  have  been  be- 
fore.the  making  of  the  said  statute,  or  lawfully  might  be,  if  the 
said  statute  were  not  made.  So  alway  that  such  house  be  not  the 
capital  or  dwelling-house  used  for  the  habitations  of  the  per- 
sons aboveaaid  ;  nor  have  grounds  to  the  same  belonging  above 
the  quantity  of  10  acres,  any  thing  in  the  said  act  to  the  con* 
trary  notwithstanding,'* 

Then  it  enacts,  ^^  That  monies  recovered  for  dilapidations 
shall  be  employed  in  repair  of  the  same  houses,  upon  pain  of 
forfeiture  of  double  thereof." 

^*  Provided  always,  and  be  it  enacted,  That  no  lease  shall 
be  permitted  to  be  made  by  force  of  this  act,  in  reversion,  not 
without  reserving  the  accustomed  yearly  rent  at  the  least,  nor 
without  charging  the  lessee  with  the  reparation,  nor  for  longer 
term  than  Torty  years  at  the  most.  Nor  any  houses  shall  be 
permitted  to  be  aliened,  unless  that  in  recompence  thereof 
there  shall  be  good  assurance  made  in  fee  simple  absolutely  to 
such  body  politic  and  their  successors,  of  lands  of  as  good 
value,  and  of  as  great  yearly  value  at  the  leafst,  as  so  shall  be 
aliened,  any  statute  to  the  contrary  nothwitstanding." 

First,  upon  the  words  of  this  statute  it  must  be  agreed  that 
if  this  last  proviso  do  not  extend  to  bring  our  lease  back  again 
within  the  compass  of  13  Eliz.  that  then  this  lease  being  of  a 
house  wthia  a  city,  and  not  the  mansion-house  of  the.  Dean  and 
Chapter,  nor  containing  above  ten  acres,  it  is  wholly  out  of  the 
compass  of  13  Eliz.  and  lefl  by  the  act  of  14  £liz.  to  have  the 
saQ>e  force  as  it  would  have  at  common  law. 

And,  secondly,  in  such  case,  if  it  be  wholly  exempted  oul  of 
13  Eliz.  it  is  also  wholly  exempted  out  of  18  Eliz.  which  ia 
the  last  act  to  be  considered  relating  to  estates  to  be  made  by 
Deans  and  Chapters. .  That  act  J8  Eliz.  reciting,  as  I  said  be- 
fore, the  branch  of  13  Eliz.  and  that  leases  by  the  said  eccle* 
siastical  persons,  for  twenty-one  years,  or  three  lives,  long 
before  the  cixpiration  of  the  former  years,  was  contrary  to  the 
true  meaning  and  intent  of  the  said  act."  And  it  therefore 
enacts,  ^^  That  all  leases  hereafter  to  be  made  by  any  of  the  said 
ecclesiastiqal  persons,  of  any  of  their  said  lands,  tenements,  or 
lier^ditaments,  whereof  any  former  lease  for  years  is  in  being, 
not  to  be  expired,  surrendered,  or  ended,,  within  three,  years 
iie:|(t  after  the  making  of  any  such. new  lease,  shall  be  void, 
frustrate,  and  of  no  effect,  any  law>  usage,  or  custom,  to  the 
contrary  nc^withstanding." 

In  which  act,  though  the  words  are  general,  **  that  all  leases  by. 
the^lid  ecclesiastical  persons  of  any  of  their  said  lands,  wbereofi 
ai^  former  lease  is  in  being,  not  to  be  ended.within  three.yeaiB) 
Chilli  be  void|*'  and  that  the  persona  and  the  lands  here  were 
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once  within  the  pitnriaion  of  IS*  Elie. ;  yet  I  hold,  that  the        10M* 
qualifications  of  14  Eliz.  being  obserred,  this  act  of  18  ought    ^*^^>^^^ 
not  to  be  construed  to  extend  to  them ;  but  only  to  such  leases        ^^"^ 
and  estates  as  at  the  time  of  the  making  of  18  Elis.  were       Wtit. 
within  the  compass  of  IS  Eliz.    For  there  are  lands  sufficient 
to  satisfy  the  act  of  18  still  remaining  within  the  compass  of 
IS.    And  the  law  will  not  allow  the  exposition  to  reroke  or  The  hw  will 
alter,  by  construction  of  general  words,  any  particular  statute^  J^i^oi^P* 
where  the  words  may  haTe  their  proper  operation  without  it.  to  revoke  or 
That  is  frequent  in  construction  of  grants,  much  more  of  acts  ^^|^{J|[|]^ 
of  Parliaments ;  and  the  reference  to  IS  Elis.  makes  it  more  where  such 
reasonable  to  extend  18  Eliz.  only  to  such  possessions  of  the  1^^^^ 
Deans  and  Chapters  as  were  within  13  Eliz.  when  18  Eliz.  |>roper  opers- 
was  made.  iLdireiS^ 

Like  the  Lord  Darcy's  (c)  case ;  the  Dean  and  Chapter  of  ^^  orslten- 
PauFs  were  exempt  from  purveyance  by  charter  of  E.4.  By  act  tion. 
of  parliament  27  H.  8.  this  liberty  of  exempt  ion  from  purveyance 
was  extinct.  Then  King  Edward  VL,  who  had  some  manors 
from  the  church  of  Paul's,  grants  them  to  the  Lord  Darcy» 
with  to/,  ianiaj  ialiay  et  comimilia  liberiaieSf  &c.  quai,  quanta^ 
guaUaj  the  Dean  and  Chapter  unquam  anie  hac  hahuerunf^  &c. 
Toiione  i^etgus  eharia,  See.  nan  obstante  aliqmo  siaimlOy  &c.  It 
was  adjudged,  this  charter  did  not  reyive  this  liberty  of  exempt 
tion  from  purveyance,  which  was extinctbefore :  bet  it  would 
have  revived  a  liberty  that  was  not  annulled,  but  determined 
bj  the  death  of  the  tenant  for  life  thereof.  So  here  these  lands, 
if  wholly  taken  out  of  IS  Eliz.  shall  not  be  within  compass  of 
J8  Eliz.  which  reached  to  IS  only,  and  not  to  14  Bltz.  And  so 
it  is  resolved  in  Crane  and  Taylor*s  case,  befbre  cited,  that' 
18  Eliz.  touched  not  14  Eliz.  And  therefore  the  covenants  to 
lease  the  Belt  Inn  in  Newgate  (which  was  within  the  14  Eliz.y 
did  bind  the  Dean  and  Chapter,  as  beingout  of  19  Eliz.  'which' 
made  all  covenants  for  renewing  of  leases  contrary  to  that  act 
to  be  void. 

But  in  the  next  place  I  bold  that  though  houses  in  London, 
Westminster,  ftc.  with  such  qualifications  as  are  mentioned  inr 
14  Eliz.  are  o«t  of  IS,  and  consequently  out  of  18  Eliz» ;  yet 
they  are  out  of  IS  Eliz.  but  sub  modo^  and  so  as  they  observe* 
those  qualifications ;  trfs.  that  they  be  not  mansion  houses  of  the 
corporation,  nor  have  above  ten  acretf,  nor  be  made  in  rever- 
sion, nor  without  reserving  the  accustomed  yearly  rent,  hot 
without  charging  the  lessee  with  reparations,  nor  for  longer 
term  than  forty  years,  nor  that  any  such  houses  be  idieaed 

(«)  Stated  more  folly  in  17  Vioer     Koor  417.  Cro.  BliZi  SIS'.  Co,  Enti'» 
Frsro^.  (A.  c)  pi.  1.  (Zid.)  ^1.  1.     USs. 
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lAMr  ifiMifMlr^CMP|)4nmri9.i^fiMpl0i>fi«»*  And  tbht  sacbestetet 
^^^^"^^^^^^  9g  ^tiall- bei  m4^  ^ytfl^^Wlie.  tbaq.  iftiagr^^Idft  to^  these  provU 
I>^K<rf  ^^g  gre  iFpiA;.ai)din0toBly  SQ,  trartnaetmJMAbjrdSBIiBiand 
WvV  MM^wn^r  !by.  J8  £119.  al«o.  So  that  Qm  «»t«le  of  U  EUs. 
V  t0r«be  cpHpyMMpdMlil^tts  :"^Tha^  leases  oC  h0ipfi»ia  eitiea  sball 
Ve  0i|t  of  1^  JKIj^  ir  tbe;  be  not  pawpq  haaiea  far  tHem,  nor 
hwre  al^Y®  t^^  «ere^  npr  b^  Jiia4a*  ia  revemcku^  Dor  iritboot 
ret9nriBg  tbe^  fMciistoiqed  reoft,;  8fti.  But^  if  tbey  bo  iDadeoooT 
tir9i7;t^tbeqe^jefl^oa|^iow,.tbei^  14'ElJEf  DeachMhiiot  to  tbem^ 
bo(:tbey:  reowo  a«  tbcty-^em  bjr  IS  ElU. ;  .and:$fB^  eoBtec|aontly 
alMlifd^ap.to  tbe  qin^fic^tionaof  ISand  IS  El».  At  if  tho 
DOB^aadObapt^r  bi|d  made  a  lease  for  100  year8»«  or  without 
reSQCYiag  aaj  reoti  I  tbink,  though  it  be  of  houses  int  corpo- 
rations, the  lease  was  out  of  14  Eliz.  and  so  remains  within  the 
r^trajot  of  IS.Elie.  And  if  13  Eiias.  rentrdtned  it,  then  it  is 
also  within  ISEliz. 

Tbat4hi8Gon^truolion|  and  no  other,  ean  be  made  of  14 
Eliss.  will  be  appaient  by  considering  both  the  words  and 
mefMVPVofit. 
^  .  Tho  words  ^w  '<  That  ttiat  branch  of  IS  Elis.  sball  not  ez« 
tend  to  houses  in  cities^  but  that  tbey  ifaill  be  graatad,  demised^ 
&c.  as  they  might  be  if  tbci  said  statute  of  IS  Elie^  were  not ;  so 
alway.  that  sufb  Ifoiise  bo  qoI  a^diweHiog-dNiose  of  the  Dean  and 
Chapter j  poir  have  ground  obow/ left  acres/'  The  words  <<  so 
o/aooy"  restrained  t^  general  woods  of  exemption  in  those  tmo 
cases.  Th#a  follows. (after  the  interpoailioa  of  a  clause  coipi 
cerning  dilapidfrtions):  the  other  clause.  ^^  Provided  always, 
i^nd  be  it  eaacttd>  Tb^t  no  lea$e  shall  be  permitted  to  be  made, 
by  force  of  this  act^  in  roTersion,  nor  without  reserving  4he 
^ccystomed  year)y  rent,  &». ;  jupr  shall  any  houses  be  permitted 
tp  be  Aliened  without  rescompenpeiu  fee  simple,  any  statute  to 
tjie  contrary  notwilhstaadioig*" 

.  This tprpviso. hath  the  same  force  as  the  ^'so  alwagf:^*  it 
takes  out  of  and  diminishes  the  force  of  the  general  words  to 
which  ^t.  hfttb  reference.    If  a  house  or  lands  be  leased  to  one 
(qt  life,  or  Yf^tSf  (iter  quod  he  inhabit  ia  tjbe  hou9e>  and  proviso 
he  {lay  sueh  rent.    Tho  proviso  i9  a  conjditien,  asd  determines 
the  estate  as  we)l  as  the  words  of  li wtetioe :  and  we  know 
The  arasl       the.  usual'practice  in  passing  of  bills  to  add  several  provisoes^ 
SC^blUs    ^^^^  of  which  takes  off  from  the«weting  part  of  it,  let  them 
tttosLlie-    be  placed  io  whatsoever  pact  of  the  bilL 
vend  provi- 
soes, erery  of  wUeh  takes  off  from  the  enaetiBgpsrt,  in  whstsoever  part  of  the 
bill  they  may  b4  plasah 

Then  for  the  intoAt  of  the  adof  ILEliz^-^It  is  apparent  it 
meant  to  restrain  any  leases  in  reveraioi,.  or  without  Mserving 
^he  old  rent|&c.  or  alienations  in  fee  witbbut  reoompente* 
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fiot  if  the  act  of  14  Eliz.  should  be  construed  ^o  except  houses  ]  ce^. 
wholly  out  of  IS  Eliz.,  and  not  sub  modoy  and  under  such  quali-  v^^v^^^ 
fications,  then  the  proviso  were  useless:  for  being  left  wholly  I^yn 
out  of  IS  Eliz.  though  14  Eli;E.  did  forbid  them,  or  indeed  the  ^' 
phrase  is  more  gentle — did  not  ^^  permit^'  (bero  to  make  leases 
in  reversion,  or  to  reserve  less  tlian  the  old  rent,  or  to  alien  in 
fee ;  yet,  being  left  as  they  were  before  IS  Eliz.,  they  might 
grant  or  lease  in  fee,  in  possession,  orrever^on,  with  or  with- 
out rent,  as  they  pleased  :  and  this  misfbief  would  continue  |o 
this  day.  If  it  be  objected,  the  statiile  14  Eliz.  prohibits  such 
leades  (adaiit,  I  should  grant  it,  though  there  ii  no  direct 
word  of  prohibition,  hul  *^  that  leasesi  shall  not  be  permitted 
to  be  mad^  in  reversion,"  &c.)  yet  tbe.veiDedy  upon  that  sta- 
tute  will  be  at  most  but  an  action  upon  that  statute  against  the 
party  who  broke  it.  But  when  he  is  dead  his  successor  cannot 
oQOMf,  by  virtue  of  that  prohibitiou  qnly«  a  lease,  or  alienation, 
made  by  the  predecessor.:  that  clause  or  proviso,  nor  any  words 
of  the  14  EliK.  do  say,  that  such  lease  or  alienation  shall  be 
void;  for  then,  indeed,  there  might  be  some  colour  to  avoid  the 
kase  by  the  14  Elifs.  hut  it  only  provides  and  enacts,  ^^  that  no 
such  lease  shall  be  made  by  force  of  that  act,"  ux.  14  Eliz., 
''in  reversion,  or  without  reserving  the  old  rent,  or  above 
forty,*'  &c.:  which  is.  of  no  effect,  if  the  proviso  have  not  re- 
ference to  keep  such  caae^.  wit<bin  IS  EUz.  For  though  they 
have  no  power  by  force  of  14  Eliz,  to  make  such  estates — and 
further  than  that  the  words  of  the  proviso  in  14  Eliz.  do  not 
extend — yet  they  will  have  it  by  comsson  law,  if  they  be  wholly 
left  free  from  13  Eliz. 

Bat  that  leaaes,  not  being  warranted  by  14  Eliz,,  fall  within 
the  restrictions  of  13  Eliz.,  is  farther  affirmed  by  the  authority 
of  my  Liord  Coke  in  Lincoln  College  ease,  where,  citing  Hunt  sllcp.  6o.  a. 
and  Singleton's  case  of  a  lease  of  a  bouse  in  Foster-lane,  being 
the  inheritance  of  the  Dean  and  Chapter  of  Paul's  (and  so  ex- 
pressly within  14  Eliz.)  he  saith,  *'  that  if  a  Dean  and  Chapter 
make  a  lease  not  warranted  by  13  or  14  Eliz.  it  is  provided  by 
the  said  acts  that  such  lease  shall  be  utterly  void."    That  he 
admits  for  granted,  that  such  lease  is  voJd,  and  then  makes  the 
question,  and  resolves  it  there,  that  nevertheless  ^^  it  is  not  void  Which  reso- 
till  after  the  death  of  the  dean  who  made  it."    Now  there  are  lu^iop  he  also 
no  words  in  14  Eliz.  to  make  the  lease  void,  but  only  the  con<  several  others 
struction  and  inference  upon  the  statutes,  that,  not  being  war-  of  his  reports. 
nutted  by  14  Eliz.,  it  remains  restrained  by  13  Eliz.,  which 
niafces  leases  against  Ahat  act  void: 

So  that  ground  being  laid,  that  if  thia  lease  be  not  warranted 
by  14  Eliz.,  that  then  it  is  still  restrained  by  13  Eliz.,  and  con- 
sequently also  by  18  Eliz.,  it  will  follow  that  this  lease  is  void- 
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1669.        able  by  13  Elis.,  because  made  for  a  longer  time  than  tweift]r« 
^"^^^^^^^     one  yean :  and  also  by  18  Eliz.,  because  the  lease  in  being 
*^^^        doth  not  end,  nor  is  surrendered,  within  three  years  after  the 
y^YN.       making  of  this  to  Sir  Richard  Wyn. 

So  that  the  next  thing  to  be  considered  is,— :the  nature  of  this 
lease  made  to  Sir  Richard  Wyn  :  whether,  and  how  it  works 
by  estoppel,  and  how  by  interest : — and  that  being  cleared,  we 
may  thence  take  our  measures  whether  this  be  a  lease  in  re- 
version prohibited,  or  a  lease  in  possession  warranted  bj  the 
letter  and  intent  of  the  stat.  14  Elis. 

When  Sir  Richard  Wyn  had  seventeen  years  or  thereabouts 
in  being  at  twenty  shillings'  rent,  the  reversion  being  for  ten  days 
in  Nightingale,  his  acceptance  of  a  new  lease  for  forty  years  by 
indenture  from  the  making  of  the  indenture  could  not  work  aea 
surrender,  though  it  be  so  recited,  because  there  was  a  reversion 
in  Nightingale  which  did  interpose.  So  that  in  truth  and  in  fact 
the  seventeen  years  remained  in  him  still,  and  he  was  a  tenant 
to  Nightingale,  and  to  pay  his  rent  to  him ;  and  when  the  seven- 
teen years  were  expired,  Nightingale  had  the  interest  for  ten 
days,  and  by  virtue  thereof  might  enter.  So  that  in  truth  Sir 
Richard  Wyn  after  the  lease  for  forty  years  made,  had  seventeen 
years  remaining  of  his  old  lease :  then  Nightingale,  who  was  still 
tenant  to  the  church,  had  ten  days  as  a  reversion  in  respect  of 
Sir  Richard  Wyn,  who  was  a  tenant  to  him,  and  Nightingrie 
was  tenant  to  the  dean  and  chapter:  and  Sir  Richard  Wyn 
had  the  twenty-lhree  years  distinct  as  an  interest  future  to 
begin  after  the  seventeen  years  and  ten  days. 

Thus  it  was  to  all  persons  in  truth  and  in  &ct ;  and,  there- 
fore, if  Sir  Richard  Wyn  had  granted  bis  seventeen  years,  or 
his  twenty-three  years  to  begin  after  Nightingale's  term  end- 
ed, as  he  might,  the  seventeen  years  would  have  well  passed  to 
a  stranger  as  the  residue  of  the  old  term,  or  the  twenty-three 
years  as  a  future  interest. 

But  as  between  Sir  Richard  Wyn,  or  his  assigns  and  the 
dean  and  chapter,  in  respect  the  indenture  of  lease,  to  which 
both  the  dean  and  chapter  and  Sir  Richard  Wyn  are  parties^ 
is  express  that  it  is  demised  to  Sir  Richard  Wyn  for  forty  yearn 
from  the  making,  both  parties  by  the  common  law  are  estopped 
to  say  otherwise — both  the  lenors  and  lessees.  But  yet  in 
truth  the  lease  for  forty  years  is  but  a  lease  for  twenty-three 
years,  to  begin  after  the  term  of  Nightingale  ended. 
Estoppel.  *^  ^^  ^^  called  an  estoppel,"  saith  my  Lord  Coke,  <<  because  a 

Co.  LitL  859.  man's  own  act  or  acceptance  estoppeth  or  doseth  up  his  moulh 
to  allege  or  plead  the  truth."  So  that  the  truth  is,  this  lease  is 
but  for  twenty-three  years,  to  begin  after  the  former  lease  ex- 
pired :  though  Sir  Richard  Wyn  or  the  dean  and  chapter  at 
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the  common  law,  could  not  say  so.  The  reason  is  given  in  1662. 
Smith  and  StapIefon*s  case,  Com.  432.  where  this  learning  is 
at  large  set  down.  When  the  lessor  hath  made  a  lease,  he  hath 
nothing  but  in  reversion  during  that  time,  and  hath  not  autho- 
rity to  contract  for  the  possession  ;  and,  therefore,  during  the 
continuance  of  the  grand  lease  here,  for  ninety-nine  years,  his 
contract  for  any  part  of  the  ninety-nine  years  was  a  void  con* 
tract  in  law,  and  in  ikct  but  only  good  by  estoppel  between  the 
parties,  and  those  that  Come  under  the  estoppel.  So  that,  to 
6ay  this  second  lease  for  forty  years  is  a  lease  for  forty  years 
by  estoppel,  is  to  say  it  is  not  a  lease  for  forty  years  in  troth* 
It  is  but  a  fiction,  as  was  Well  said,  to  hinder  him  from  giving 
himself  the  lie. 

And,  therefore,  in  Noke*s  case  (to  another  purpose  reported  |^^*  ^|**'  P- 
by  my  Lord  Coke,)  it  Was  resolved  that  an  assignee  of  a  lease  slgnee  of  a^ 
by  estoppel  shall  not  take  advantage  of  any  covenant  (for  in  lease  by 
troth  there  was  no  lease,  and  so,  in  truth,  he  no  assignee  of  that  SoUiSte  Hd-^ 
which  was  not,)  nor  can  lessee  by  estoppel  assign  anything  over,  vantage  of 

Then  looking  at  our  case  without  the  estoppel,  it  is  no  more  JJJs^'b^"** 
but  this  ; — ^A  lease  is  made  by  a  Dean  and  Chapter  of  a  house  estoppel  can* 
in  Westminster  for  twenty-three  years,  to  begin  seventeen  ^^^^^^ 
years  hence;  whether  such  lease  bb  toot  a  lease  in  reversion 
net  permitted  by  the  proviso  in  the  act  of  14  Eliz.  ? 

And  I  think,  with  some  clearness,  it  is  a  lease  in  reversion^ 
and  not  permitted  by  the  proviso  in  the  act  of  14  Elitt. 

First,  I  hold)  whatever  is  not  a  lease  in  possession  within  the 
act  is  a  lease  in  reversion,  whether  it  be  in  remainder  or  in 
fotore  interest  The  words  are,  not  that  no  lease  shall  be  per- 
mitted to  be  made  of  a  reversion,  but  ^  in  reversion.'' 

A  reversion  in  a  proper  legal  sense  implies  such  an  estate  RevenioBi 

to  which  there  is  an  attendancy  of  n  particular  estate,  upon  ^'^^ 

which  it  depends,  and  is  expectant,  as  the  pleading  is ;  and  yet 

even  the  word  reversion^  as  hath  been  cited,  secundum  sub* 

jectam  maieriam  is  often  taken  for  terra  reveriens.  (b)    But  an  Throckftior- 

estate  *^  in  reversion"  hath  been  in  all  constructions  of  deeds  ^°  ^^^ 

taken  for  an  estate  injuturo^  and  not  in  possession  :  a  fortiori^  foi.  mo.  b. 

in  ao  act  of  parliament.  A"  ^***«  "  •» 

^  revefKfOD 

hath  been  in  all  constructions  of  deeds  taken  for  an  estate  m/tcitiro,  and  not  ia 
posBenion  i  aforUori  in  an  act  of  parliament. 


^y  brother  Browne,  as  I  apprehend  his  argument,  would  Berry  v. 
have  neither  a  concurrent  lease,  nor  a  futore  lease  or  interest,  ^^^^  ^^)' 
to  be  within  the  words  of  14  Gliz.  a  lease  in  reversion :  but 

(*)  SUmford's  Judgment,  p.  160.  Berry  v.  While,  published  in    the 

Plowden  and  Dyer's  argument  158.  present  volume,  p.  8«.  is  in   the 

and  Co.  Litl.  142.  b.  hand-writiog  of  the  origiilai  inanu 

(r>  This  reference  to  the  case  of  script. 

K  2 
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166^*  that  the  statute  means  only  such  a  reversion  where  the  grantee 
or  lessee  receives  the  rent;  and  so  confounds  a  lease  of  a  rever- 
sion and  a  lease  in  reversion,  which  is  not  only  contrary  to 
common  parlance,  but  to  the  legal  acceptation  of  the  words  ^'  in 
reversion,"  cited  plentifully  by  my  brothers  out  of  Throck- 
morton and  Tracye's  case,  Com.  151. 153.  10  Co.  4.  (d)  8  Co. 
55.  57.  F.  N.  B.  201  E.  144  E.  211  D.  n.  1  Cro.  198.  Reg. 
164.  238.,  by  all  which,  and  infinite  other  cases,  it  appears  that 
not  only  in  vulgar  discourse,  but  even  in  a  legal  sense,  the 
word  reversion  is  taicen,  not  alone  fqr  a  reversion  where  there 
is  a  rent  or  services,  expectant  or  attendant,  but  also  (as  Sir 
ilnthony  Browne  defines  it,  Com.  157.)  for  a  remnant  of  an 
estate  where  part  is  out  already.  A  reversion  of  lands,  saith 
he,  is  that  part  of  the  lands  which  is  left  after  a  particular 
estate,  and  may  be  called  the  residue  or  remnant  of  the  land. 
But  the  words  here  being  a  prohibition  to  make  a  lease  in  re- 
version,  in  my  opinion  there  is  nothing  more  clear,  than  that 
it  prohibits,  not  only  leases  of  reversions,  but  all  leases  what- 
soever wbece  there  is  a  particular  estate  out 

sCe.  70.  ^  ^^  Whitloek's  case  there  is  a  power  to  make  leases  ^^tam 

in  possessione  quam  in  reversione  :^^  by  virtue  thereof  a  lease 
made  for  years,  to  begin  after  the  death  of  Joan  Bulhead, 
who  was  t^ant  for  life,  was  dear^  good  as  a  lease  in  re- 
version. 

4  Co.  53.1.  ^"  Rawjyns'  case  the  words  are,  <^  Cart wright  demisetb  a 

stable  to  Warlow  for  six  years,  and  after  demiselh  to  Haw- 
lyns  for  twenty  years,  issuit  que  ccQ.est  ben  leas  in  reversion 
pour  14  ans.y  so  that  this  is  a  goo4  leftse  in  reversion  for  four- 
teen years,  it  makes  no  su^perifii^n  of. a  rent  or  condition  ;  for 
it  is  not  any  crant  ^a  reversion,  but  a  future  interest  in  re- 
version :  no  term,  but  an  interest  of  a  term,  as  the  pleading  is« 
And  the  lessor  shall  have  the  rent  reserved  upon  the  first  lease: 
but  if  there  were  attornment,  then  the  reversion  passed." 

And  so  in  the  case  19  Eliz.  367,  (e)  cited  by  my  brothers  to 
another  purpose,  a  lease  was  made  i^r  twenty-one  years  by 
baron  and  feme.  The  baron,  after  twenty-one  years  expired, 
according  to  a  power  by  a  special  act  of  parliament,  35  H.  3- 
leaseth  for  twenty-one  years  after  the  end  of  the  first  term  for 
twenty-one  years.  It  is  expressly  said  that  this  is  a  lepise  in 
reversion ;  and  the  qaestion  is  tbere  put  ^^  whether  he  could 
make  it,  tbere  being  no  restraint  of  a  lea«9e  in  reversion  in  the 
act :"  the  words  being  general^  *^  that  all  leases  l^  him  by  in- 
denture for  twenty-one  years^  reserving  the  accustomed  rent, 

id}  1S4.  peadix  F. 

(e)  Dyer  357,  pi,  (43).     See  Ap- 
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fibould  be  good,"    And  Co.  Com.  54.  lileralim^ — "If  a  man  166^. 

make  a  lease  for  life  or  years,  and  after  grants  the  reversion  fot*  ^"^^^^^^ 

years,  no  waste  lies : — otherwise,  if  he  had  made  a  lease  in  re-  ^^^^ 

version,  which  had  been  but  a  ftiture  interest,  there  an  action  Wyn. 

of  waste  lieth  during  the  term."    So  that  a  lease  by  way  of 

future  interest  in  all  these  cases  is  called  expressly  a  lease  in 

reversion — a  fortiori  in  an  act  of  parliament,  which  is  to  be  con-  An  act  of  par- 

strued  according:  to  the  common  parlance  and  general  intend-  h»nM»ti&to 

*         3AM  ■  4».         ..■  ^L.      be  construed 

ment  of  words.  And  so  a  lease  for  twenty-three  years,  to  t>egin  accordinfr  t^ 

seventeen  years  hence,  is  a  lease  in  reversion,  and  contrary  to  the  general 
the  words  of  the  proviso  in  14  Eliz.  wS™'"^ 

My  brother  Archer  hath  made  a  very  ingenious  distinction 
between  a  future  interest  and  a  lease  in  reversion.     That  a 
lease  in  reversion  is  where  there  is  a  particular  estate  out,  pre- 
cedent; as  a  lease  made  to  A.  for  twenty  years,  and  after  the 
Eame  is  granted,  either  by  the  same,  or  another  deed  to  B.  for 
thirty  years :  this  is  a  lease  in  reversion  to  B.     But  if  a  man, 
being  seised  in  fee,  grants  for  thirty  years,  to  commence  at  a 
day  to  come,  in  the  mean  time  he  is  seised ;  this  he  calls  a 
future  interest.  But  he  truly  saith,  and  so  appears  by  the  cases 
cited,  they  are  often  taken  for  the  same  thing.    And  the  truth 
is,  they  are  but  the  same  thing  in  law,  for  the  pleading  is  the 
same.    Where  a  lease  is  in  being,  and  a  second  lease  is  made 
to  begin  after  it,  the  pleading  is  virtute  cujus  he  was  de  tali  jf,  £.  4.s,  137^ 
interesse  inde  possessionatusj  or  de  inter  esse  prcedicti  termini  30  *9*i  *^2- 
annorum  possessionatus.    The  truth  is,  there  is  no  distinction 
at  all  in  law,  (though  if  there  were  it  is  all  one  to  our  case,) 
between  a  lease  in  reversion  an^  a  future  interest.    Both  sig- 
niiy  the  same  thing,  unless  there  were  an  attornment:  and  the 
^ordsfutare  interest  is  not  in  pleading,  nor  the  words  concur^ 
rent  leasCy  which  (setting  aside  the  estoppel)  is  a  plain  lease  in 
reversion  or  future  interest,  but  are  words  lately  devised  since 
the  statute  concerning  leases  by  ecclesiastical  persons  for  ex- 
planation's sake  and  to  avoid  circumlocutions. 

But,  in  the  next  place,  it  roust  be  agreed  that  at  the  common 
law,  as  between  Sir  Richard  Wyn  and  the  Dean  and  Chapter, 
this  is  to  be  taken  as  a  present  lease  in  possession  for  Ibrty 
vears  from  the  making  of  the  indenture  :*and  the  Dean  and 
Chapter  and  the  successor  dean  were  bound  by  the  estoppel  to 
^ay  otherwise.  And  it  is  urged  they  are  still  bound  by  the 
estoppel  notwithstanding  the  stat.  14  Eliz.;  and  arguments  have 
heen  drawn  to  enforce  it  by  the  benefit  which  redounds  to  the 
Dean  and  Chapter  by  it.  They  shall  have  two  rents :  one  by 
the  old,  the  other  from  the  new  lease  ;  and  from  other  parallel  ^ 
cases  of  concurrent  leases  by  bishops,  and  leases  by  tenant  iu 
tail,  &c.  and  the  scope  and  intent  of  this  act  of  14  Eliz. 
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166%  But  I  eonceive  that  this  lease  (as  being;  in  truth  a  lease  in 

^"^^"^^'"^^     reversion  for  twenty-f three  years,  to  commence  after  Nigbtin* 

J^Yx        gale^s  term  ended,)  not  being  warranted  by  the  proviso  of 

yV\s        ^^  SHs^-t  shall  not  be  good  by  estoppel  against  a  successor  3  for 

Esioppoi '       ^^  ^^  ^^^  present  Dean  who  made  noi  (/)  the  lease  with  the 

chapter — whether  the  lease  shall  be  good  against  the  same  Dean 

who  made  the  lease  with  the  Chapter,  is  not  now  the  question. 

There  iR  no  1st,  Because  there  is  no  estoppel  against  an  act  of  parlia- 

cst()p|:el  iDQQi .  i^nj  (]jQ  j^sisQ  itself  being  prohibited  by  the  statute,  a 

or  imrlia-        fiction  of  law  shall  not  make  it  good*    And,  therefore,  if  a 

raent.  Jease  by  indenture  by  a  Dean  and  Chapter,  be  made  of  lands 

for  more  than  twenty-one  years,  this  is  Yoid  by  IS  Eliz. ;  or 

whilst  another  lease  is  in  being  above  three  years  to  come, 

this  is  void  by  18  Eli^. ;  for  the  lease  being  made  void  by  the 

fttatute,  ex  consequenii  there  is  no  estoppel. 

2dly,  The  estoppel  would  conclude  only  privies,  not  strange 
ers.  But  tlie  makers  of  the  act  of  parliament,  and  the  former 
lessee,  for  whose  benefit  (g)  it  is  that  no  concurrent  lease 
should  be  made  over  his  head  (which,  as  I  shall  shew  hy  and 
bye,  was  the  principal  intent  of  making  this  provision  against 
k^ases  i|i  reversion)  are  strangers  to  the  estoppel;  and  therefore 
shnll  not  be  prejudiced  by  it,  or  hindered  to  say  the  truthi 

Sdly,  The  lease  not  being  made  according  to  H  Eliz.,  it  re- 
mains within  IS  Eliz.  restrained  by  it,  as  I  said  before;  being 
not  exempt  by  14  Eliz.,  unless  it  were  warranted  by  the  pro« 
yiso  in  14  Eliz. :  but,  not  being  so  warranted,  it  is  made  void 
by  13  and  18  Eliz.  which  make  void  all  such  leao&s  as  to  the 
successor,  and  consequently  the  estoppel  also. 

ist.  For  the  intent  of  the  act  of  14  Eliz.— I  conceive  it  ip  ap- 
parent it  intended  to  prohibit  such  leases  as  these.  Neither  the 
hUitule  of  I  Eliz.  nor  IS  Eliz.  had  anj  express  words  to  re^ 
strain  leases  ip  reversion ;  nor  were  the  words  ^^  in  reversion'* 
uieiitiQiied  ip  thpmr  And,  therefore,  as  appears  by  the  pre- 
amble of  IS  Elijp.,  the  Peaq  and  Chapter  made  concurrent  an4 
reversionary  leases,  pontrpry  to  the  intent  of  IS  Eliz.  which 
w'd^  after  by  that  act  of  136ii^  expressly  prohibited.  And  that 
mischief  was  thp  cause  of  this  express  clause  in  14  Eliz.  *^  That 
JeuscK  should  not  be  permitted  to  be  made  in  reversion.** 
"What  other  end  can  be  imagined  of  this  varying  of  the  phrase 
and  restraining  leases  in  reversioq  by  th^  14  Eliz.,  but  this, 
that  leases  hhould  not  be  made  over  the  old  tenants'  heads. 

(/)  The  word  '*  Dot"  seems  to  a^ndSWoodeson,  SSS.     But  query, 

have  been  omitted  bure.  if  Lord  Coke  does  not  mean  that  1) 

is)  Lord  Col^e  says  that  it  was  Eliz,  and  oot  14  Eliz.  was  paisedl 

hfid,  that  these  statutes  were  made  for  the  benefit  of  successors?  and 

for  the  benefit  of  the  successors,  thus   Sir   Orlando    Bridj^man    and 

3 Hep.  60.    i>ec  3 Bos.  and  P.  328.  Lord  Coke  will  agree;  sec  p.  137« 
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9dly,  This  act  of  U  Elias.  was  concerning  houses,  which  are        1662. 
svlgect  to  dOapidations ;  and  the  clause  ioimediately  precedent     ^«^v^^ 
provides  against  dilapidations :  if  leases  in  reversion  over  the        ^^^ 
old  tenants  had  not  been  provided  against,  it  is  apparent  the        Wyn. 
old  tenant  would  be  discouraged  from  repairing  for  another  ; 
whereas  the  hopes  of  renewing  would  encourage  him  to  keep 
it  in  repair. 

3dly,  I  do  believe,  as  hath  been  said,  that  they  looked  upon 
the  houses  as  candle  rents,  and  subject  to  caRualties  by  fire  ; 
and  they  provided  by  another  clause,  that  whatsoever  should 
be  recovered  for  dilapidations  past  should  be  employed  upon  the 
buildings ;  and  care  was  taken  for  covenants  to  repair.  But  yet 
I- think  the  intent  of  this  act  of  14  Elis.  was  not  principally  for 
the  benefit  of  the  church,  but  for  the  benefit  of  the  tenant.  And, 
therefore,  whereas  the  Dean  and  Chapter  were  by  13  Eliz.  re- 
strained to  leases  not  exceeding  twenty-one  years,  now  they 
are  enlarged  to  forty  years :  and  the  prohibiting  to  make  leases 
in  reversion,  and  under  the  old  rent,  was  for  the  benefit  of  the 
lessee ;  that  the  Dean  and  Chapter  might  not  every  year  bring 
a  new  tenant  over  his  head.  And  there  is  no  part  of  that  clause 
in  that  act  of  14  Eliz.  concerning  leases  for  the  benefit  of  the 
church.  The  clause  for  alienation  provides  for  an  equal  re- 
eompence  presently  after,  not  for  a  greater  recompence ;  and 
if  it  were  a  greater  recompence,  being  a  mortmain,  I  think  it 
¥oid. 

And,  for  my  part,  I  think  the  restraint  of  the  power  to  make  concurrent 
reversionary  leases,  which  was  permitted  by  13  Eliz.  was  more  leases. 
to  the  prejudice  than  advantage  of  the  successor,  as  it  would 
be  at  this  day  to  take  it  from  Bishops  enabled  to  make  such 
leases  by  1  Eliz. ;  for  when  there  is  power  to  renew  every  year, 
the  successor  bishop  by  this  manner  may  enforce  the  tenant  to 
renew  and  pay  a  fine,  or  make  a  concurrent  lease  to  his  own 
use ;  whereas  if  he  could  not  make  such  a  concurrent  lease,  the 
tenant  would  have  his  own  terms,  or  not  renew  during  the  life 
of  the  bishop,  who  commonly  is  old  when  he  comes  to  be  bishop, 
and  will  not  probably  outlive  a  lease  of  twenty*one  years  lately 
renewed.  And  the  same  reason  holds  in  case  of  a  Dean ;  though 
the  corporation  be  aggregate,  the  head  of  it|  the  Dean  is  com- 
monly old  before  become  to  be  Dean  ;  and,  therefore,  his  being 
restrained  not  to  make  leaseg  till  within  three  years  of  ex- 
piration of  the  former  lease  is  more  for  the  benefit  of  the  tenant 
than  of  the  church. 

Besides  these  concurrent  leases  being  made,  reserving  the 
old  rent,  (as  they  must)  they  have  one  rent  from  the  tenant  in 
demesne,  and  another  from  him  to  whom  the  concurrent  lease . 
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1662.  ts  made,  for  which  they  maj  either*  bring  ah  action  ofd^bt;  or, 
after  it  comes  to  be  a  lease  in  interest,  distrain  for  all  the 
arrears,  as  it  is  agreed  in  CoIIyer  and  Fbx's  case. 

And  I  see  not  how  the  second  lessee  can  avoid  payment  of 
the  arrears  of  rent«  though  he  have  not  the  possession.  It  is 
true,  expulsion  and  eviction  by  the  first  lessee,  by  virtue  of  bis 
former  lease,  being  a  paramount  title,  is  good  to  avoid  the 
payment  of  his  rent.  But  then  consider  whether,  after  his 
entry  by  virtue  of  his  concurrent  lease,  the  re«entry  of  the  first 
lessee  do  not  leave  a  reversion  in  him ;  for  if  it  do  amount  to 
an  attornment  at  law,  then  he  hath  the  rent  and  reversion  in 
4  Hep.  I>in>  <'>  prcRsentij  and  so  is  void  by  I  and  13  Eliz.  against  a  sue- 

Kawiiiis'casc.  cesser  (A)*  As  if  a  lease  be  made  for  twenty-one  years,  ren- 
SiiTh  tl!sta-  derijig  rent,  and  a  second  lease  is  made  by  deed-poll,  or  in« 
plctoo.  denture  for  twenty-one  years,  to  begin  during  the  continuance 

of  the  first  lease ;  this  works  as  a  future  interest  for  so  much 
as  remains  after  the  first  lease  ended  :  but  if  there  be  an  at- 
tornment by  the  lessee,  it  is  a  present  reversion,  to  which  the 
rent  of  the  first  lessee  shall  belong. 
Liu.  Sect.  If  the  feoffor  enter  upon  lessee  for  years,  and  give  livery  of 

Co^Com  319  ^^^*"  ^^  *'*®  feoffee,  though  they  are  both  trespassers,  the  re- 
entry of  the  lessee  makes  an  attornment.  Nay,  if  there  be 
tenant  for  life,  reversion  for  life,  and  the  reversioner  in  fee 
make  a  feoffment,  the  re-entry  of  the  tenant  for  life,  who  could 
not  attorn  in  fact,  revests  a  reversion  in  the  feofi*ee,  because  he 
had  a  possession  before.  The  same  reason  holds,  where  the 
first  lessee  re-enters  upon  the  second  lessee  for  years,  who  was 
in  possession  ;  he  leaves  a  residue  of  the  term  in  the  second 
lessee.    But  of  thflt  I  know  no  authority  pro  or  con. 

(i)  [There  may  be  some  difference  between  an  entry  of 
lessee  for  years  upon  the  feoffee,  where  of  necessity  he  leaves  a 
reversion ;  and  re-entry  of  lessee  for  years  upon  a  second 
lessee  for  years,  who  had  indeed  nothing  de  prwsenli  in  right 
without  attornment,  but  by  estoppel :  ideo  qucere.  But,  how- 
ever, if  the  first  lessee  and  second  lessee  of  a  bishop  shall 
agree  together,  that,  to  avoid  payment  of  a  double  rent,  the 
second  lessee  shall  enter,  and  then  the  first  lessee  shall  re-enter 
and  so  there  is  an  eviction  that  this  entry  and  re-entry,  bein^ 
by  consent,  may  amount  to  an  attornment,  because  the  entry 
was  by  his  consent.]  But  still,  1  observe,  the  making  of  con- 
curring leases  i^'Yor  the  lossor^s  benefit,  and  the  restraint  of 
them  is  for  his  prejudice.     And  I  observe  that  neither  18  Eliz. 

ill)  fieing  in  effect    without  im-         (0  The  pastage  between  brackets 
peachment  of  waste.  is  in  one  copy  only  of  the  MS. 
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c.  II.  nor  14  Bliss. o.  IL,  ivhieb  restrain  coincurretit  or  rever-        1663. 
sionary  leases,  have  anj  preanble  which  might  shew  that  they      "^^"v^^ 
intended  thereby  the  benefit  of  the  chorch,  as  the  act  of  IS         ^^^ 
Eliz.  hath,  whieh  makes  me  to  think  a  principal,  if  not  the  only       Wyir. 
aim  of  those  two  statutes  was,  that  there  should  be  no  new  leases 
made  over  the  old  tenants*  heads,  till  the  old  lease  was  near  ex^ 
piring.  But  he,  being  tenant  in  possession,  might,  by  surrender, 
determine  his  old  lease,  and  take  a  new  one  when  be  pleased* 

It  18  objected  that  in  case  of  a  Bishop,  as  it  was  adjudged 
by  all  the  Justices  of  England,  a  concurrent  lease  is  good,  (k)  Moore  107. 
vis.  if  a  Bishop  make  a  lease  for  twenty-one  years,  and  eight  ^'  ^^°^'  ^^ 
or  fewer  of  time  years  being  spent,  he  makes  a  second  lease 
to  another  for  twenty-one  years,  to  begin  from  the  making,  this 
is  a  good  lease,  if  it  be  confirmed  by  the  Dean  and  Chapter; 
and  he  and  his  successor  shall  have  the  rent  accrued  during 
the  remainder  of  the  other  lease :  and  all  this  is  to  be  agreed. 
But  if  there  were  an  attornment,  whereby  the  present  rent  and  4Co.  Bawllns. 
reversion,  as  a  reversion,  would  pass,  then  that  lease  would  be 
void  as  is  agreed  in  Elmer's  case :  for  then  the  lessor,  and  his  6  Co.  2. 
successors,  could  not  distrain  the  present  tenant ;  and  although,  ^^™^'*^  ^^^' 
exviierminij  it  is  payable  yearly,  because  he  may  distrain 
when  the  second  lease  comes  in  possession ;  yet  it  is  not  pay- 
able within  the  meaning  of  the  act,  unless  there  were  a  con- 
tinnal  revenue,  yearly  payable  by  coercion  of  law,  and  not  in 
expectancy,  or  injiituro* 

But  to  this  objection,  that  a  concurrent  lease  by  a  Bishop, 
confirmed  by  a  Dean  and  Chapter,  is  good  (which  I  grant),  I 
give  these  answers :— • 

First,  That  which  I  mentioned  before,  that  instances  upon 
1  Eliz.  or  92  H.  8.,  concerning  sole  corporations,  are  not  to 
be  matched  with  cases  of  corporations  aggregate,  grounded,  not 
upon  those,  but  upon  other  statutes. 

But,  secondly.  That  the  words  of  1  Elis.,  which  restrains 
and  disables  Bishops  to  make  leases  other  than  for  the  term 
of  twenty-one  years,  or  three  lives  from  such  time  as  any  such 
grant  or  assurance  shall  begin{l)  (as  it  is  inRastall  and  Moore),  Moore  I07. 
or  be  givmy  tnz.  daium  (as  it  is  in  Co.  Com.)  whereupon  the  Co.Coiii.44b. 
old  and  accustomed  yearly  rent,  or  more,  shall  be  reserved, 
and  payable  yearly  during  the  said  term,  doth  not  at  all  re- 
strain leases  in  reversion. 

(Ir)  Fox  and  Collier*s  case ;  accu-  this  case  haying  been  carried  by  one 

rate  reports  of  which  are  printed  in  or  two  voices  only  of  the  Judges. 

the  Appendix  F.  from  Manuscripts  (/)  In  the    recent  parliamentary 

in  the  British  Museum.  Sir  Orlando  edition  of  the  Statutes,  it  is  printed 

Bridgman,  and  the  report  in  1  An-  **  begin." 
derson  66.,  appear   to  differ  as  to 


138  Judgmenti  and  judicial  argumentB 

1002*  Thirdly,  1  Elts.  of  Btdiop'e  leases  was  a  restraining  and  dis- 

^^^""^^"^^  ablin^  law,  and  restrained  them  of  that  power  which  they  had 

^^^  (together  with  the  Chapter)  at  the  common  law ;  and  shall  be 

yfyjf^  taken  strictly  and  according  to  the  letter,  to  restrain  them  no 

The  1  Eliz.  is  ^c^her  as  to  reversionary  leases.  Which  also  was  the  reason 

a  disabling  why  such  leases  were  good  upon  IS  Eliz.  contrary  to  the  true 

SSrt*bJ5*Sn.  *^"8f^  "^*  *®  *®8«1  «*ent  ^f  »*;  for  *•»«  ^^^ds  of  it  were 
ttniedstrictly.  *'  Other  than  for  the  term  of  twenty-one  years,  or  three  lives 
from  the  time  as  any  such  lease  or  grant  shall  be  made  or 
granted,  whereupon  the  accustomed  yearly  rent  or  more  shall 
be  reserved  and  payable  yearly  during  the  said  term  :*'  and 
such  leases  in  reversion  are  not  restrained  by  these  laws.  But 
in  our  case,  the  intent  of  14  Eliz.  was  to  enlarge  their  power 
in  some  things  wherein  they  were  restrained  by  IS  Eliz.,  but 
with  a  condition  of  restraint  in  somethings  not  provided  for  by 
13  Eliz.,  as  touching  leases  in  reversion  and  covenants  for 
repair ;  and  therefore  the  clause  of  restraint  must  have  as  laige 
and  benign  interpretation  as  the  enlarging  clause. 

I  have,  for  my  own  satisfaction,  searched  into  and  seen  the 
record  of  that  act  of  parliament  1  Eliz. ;  and  I  find  it  to  be  as 
it  is  in  Rastall  and  printed  in  Moor's  Reports,  '<  other  than 
for  the  term  of  twenty-one  years  or  three  lives  from  such  time 
as  any  such  lease,  grant,  or  assurance  shall  begin^  and  where- 
upon the  old  and  accjustomed  yearly  rent  or  more  shall  be  re- 
served and  payable  yearly  during  the  said  term  of  twenty-one 
years  or  three  lives."  If  that  act  should  be  construed,  as  my 
brother  Browne  would  have  it,  literally  upon  the  force  of  the 
word  <<  beginy*  from  which  he  makes  his  objection ;  then,  if  a 
Bishop  make  a  lease  for  twenty-one  years  or  three  lives,  he 
may  make  a  lease  for  twenty-one  years  to  begin  from  the  end 
of  that  former  lease  for  twenty-one  years  or  three  lives,  ren- 
dering the  old  rent,  and  so  another  lease  for  twenty-one  years 
to  begin  from  that  second  lease,  and  so  in  infinitum.  And  these 
shall  be  good,  if  confirmed  by  tiie  Dean  and  Chapter ;  for  such 
leases  are  but  for  twenty-one  years  from  such  time  as  such 
leases  shall  begin,  which  is  within  the  express  words  of  the  act 
of  1  EJliz. ;  for  the  time  of  beginning  of  every  such  lease  is 
expressed  to  be  the  end  of  the  former  lease,  and  to  continue 
but  twenty-one  years.  And  such  leases,  by  way  of  future  in- 
terest, are  more  allowable  within  the  letter  of  1  Eliz.,  than 
concurrent  leases,  which  commence  onljr  by  estoppel  at  the 
first  making  of  them. 

If  the  law  were  thus,  it  doth  not,  as  I  conceive,  concern  our 
case  upon  14  Eliz.  But  if  it  did,  it  would  follow  that  a  Deaa 
and  Chapter  might  make  leases  of  houses  in  cities  and  corpo^ 
rations  by  14  Eliz.  for  forty  years,  to  commence  after  the  cx^ 
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jiiration  of  a  former  lease ;  which  I  suppose  will  not  be  af-        lW^. 
firmed;  for,  ex  consequentij  they  may  make  such. leases  tn  fit*     v^V*^-/ 
fimium  to  be  in  esse  by  way  of  future  interest  at  oue  time,  con*        ^^" 
trary  to  the  express  words  and  intent  of  the  statute.  Wtn. 

But  I  hold  it  somewhat  clearly,  that  if  a  Bishop  make  a 
lease  for  twenty-one  years,  and  eight  or  fewer  of  those  years 
being  expired,  be  makes  a  second  lease  for  twenty-one  years 
to  begin  Jrom  the  end  of  the  former  lease,  rendering  the  old 
rent,  though  this  be  confirmed  by  the  Dean  and  Chapter,  and 
be  but  for  twenty-one  years  from  the  time  that  it  shall  begin, 
iiis  void  within  the  meaning  of  1  Eliz.:  and  the  statute  in- 
tends no  other  lease  than  such  as  shall  begin  from  the  making ; 
for  the  statute  saith,  ^^  other  than  for  twenty-one  years  or  three  ^  Co.  8. 
lires"  in  the  disjunctive,  ergo  it  shall  not  be  both  for  twenty-  CoXom^  44  b. 
one  years  and  three  lives  in  being ;  that  is  one  reason  given  Cr.  J.  1 18. 
in  Elmer^s  case  both  in  my  Lord  Coke  and  Moor^s  Report  of 
it.  The  intent  of  the  statute  was,  not  to  tolerate  two  leases 
in  esse  at  one  time-^-one  for  years,  another  for  lives — for  being 
in  the  diigunetive,  both  cannot  be  in  esse  by  the  statute  at  one 
time.  And  the  same  reason  holds  also  that  there  cannot  bo 
two  leAaes — for  twenty«one  years  and  for  twenty-one  years  to 
begin  after  that  twenty-one  years — ^both  within  the  statute  of 
1  £liz.,  at  (he  same  time. 

And  therefore  since  the  making  of  1  Eliz.,  which  is  now 
above  one  hundred  years,  it  hath  been  always  taken  and  prac- 
tised, that  the  leases  by  virtue  of  that  statute  must  be  made 
to  begin  from  the  making ;  and  also,  that  ^^  the  statutes  (m)  of 
1  and  13  Eliz.  must  follow  the  pattern  of  32  Hen.  8.  in  the 
eight  properties  or  qualities  of  it  (the  concurrent  lease  only 
excepted) :  and,  therefore,  although  neither  1  nor  13  Eliz.  ap- 
point the  leases  to  be  by  indenture,  or  prohibit  them  to  be 
without  impeachment  of  waste,  yet  32  Hen.  8.  is  made  a  pat- 
tern for  that  purpose."  And  so  if  it  be  not  a  concurrent  lease  Co.Coni.44b. 
(which  is  a  lease  to  begin  from  the  making  and  concurrent 
with  the  preseiit  lease  in  point  of  time,)  the  old  lease  must  be 
surrendered  or  expired  within  a  year  (and  by  18  Eliz.  c.  11. 
within  three  years)  of  the  making  of  the  lease.  .  And  since  the 
statute  of  1  Eliz.  there  never  grew  any  question  whether  any 
lease  by  way  of  future  interest  by  a  Bishop  upon  1  Eliz.  were 
good,  but  only  whether  a  concurrent  lease,  beginning  at  the 
time  of  the  making,  were  good.  But  the  concurrent  lease, 
being  only  for  twenty-one  years  to  begin  presently,  and  so 
several  leases  for  twenty-one  years  and  twenty-one  years  not 
lieing  out  at  once,  hath  been  adjudged  good  by  the  common 

r  '      <         y  .  ■  ■  .  I     ■        ...  *      I  ,       — — ^  III. 

.  (m)  Co.  Litt  45  s. 
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166«.        Jn^  (ag  j^i  restrained  by  I  Elia.)  if  it  be  confirmed  by  Dean 
and  Chapter.    But  that  rests  upon  the  particular  reason  of 
^^  the  exposition  of  the  statute  of  I  Eliz. ;  the  words  whereof, 

>>  Ys.  as  I  said  before,  wholly  differ  from  our  case  upon  14  Eliz., 
wherein  all  leases  in  reversion  are  expressly  prohibited.  And 
such  is  our  lease  to  Sir  Richard  Wyn  in  truth,  though,  if  the 
statute  had  not  been,  it  would  have  been  a  I^se  by  estoppel 
at  the  common  law,  during  the  continuance  of  the  first  lease. 
I  have  been  the  longer  in  this,  lest  any  mistakes  or  new  opi« 
nions  should  be  raised  upon  the  words  of  1  Eliz.,  the  miscon- 
struction whereof  (as  it  hath  been  urged  and  applied)  would 
in  effect  make  void  the  statute  of  ]  Eliz.,  and  give  to  them 
that  power,  which  is  not  fit  to  be  given  to  any  ecclesiastical 
persons,  to  make  leases  for  years  upon  leases  for  years  tn  tit- 
finiium,  to  begin  one  after  the  other ;  which  was  never  prac- 
tised nor  intended.  To  which  also  agrees  the  authority  of 
parliament  of  I  Jac.  c.  3.  which  recites,  that  by  the  laws  and 
statutes  of  this  realm  **  no  Bishop  can  make  any  estates  what- 
soever of  any  of  his  possessions  to  any  subject  whatsoever, 
't>ther  than  for  the  term  of  twenty-one  years  or  three  lives,  with 
such  reservations  of  rent,  and  in  such  manner  and  form,  as  by 
the  laws  and  statutes  are  provided/'  It  saith  ^^  for  the  term 
of  twenty-one  years," — not  "  for  the  terms— or  two  terms,'*  of 
twenty«one  years. 

The  case  8  Eliz.  Dyer  246.,  (which  is  there  put  as  a  doubt), 
tenant  in  tail  makes  a  lease  for  twenty  years  to  begin  at  Mi- 
chaelmas next,  rendering  the  old  rent,  was  adjudged  a  good 
lease  in  the  Exchequer,  as  was  reported  by  Coke,  then  Soli- 
citor-General, and  agreed  pasty  34  Eliz.  B,  R.  in  Tomson  («) 
and  Trafford^s  case  by  the  Court,  as  I  have  seen  in  a  report 
of  that  case. 

And  I  hold  it  good  in  law  within  the  very  words  of  32 
Hen.  8.  c.  28.,  which  gives  power  to  tenant  in  tail  to  make 
leases  for  term  of  years  indefinitely,  ^  as  if  he  were  seised  in 
fee  simple ;  provided  it  extends  not  to  leases  of  lands  in  the 
hands  of  a  farmer  by  virtue  of  an  old  lease,  unless  the  same 
be  surrendered,  or  expired,  within  a  year  after  making  the 
new  lease ;  nor  to  a  grant  of  any  reversion  of  any  lands,  nor 
to  a  lease  above  twenty-one  years  from  the  day  of  the  making, 
and  that  there  be  reserved  yearly  during  the  same  lease  due  and 
payable  the  accustomed  rent,  &c."    This  lease  is  not  within 

(»)  In  the  margin  of  the  edition  have  said  on    this  point  that  the 

of  Dyer,  published  since  the  time  of  lease  wns  not  good,  and  that  so  it 

Bridgman,  such  lease  is  stated  to  was  resolved  in  the  Bxchcqucr.  Tho 

have  been  adjudged  good.    Carter,  whole  passage  in  Carter  is  obviously 

p.  16.,  reports  the  Chief  Justice  to  erroneous. 
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the  restraint;  it  exceeds  not  twenty-one  years;  it  is  not  of  a        166^ 
reversion,  but  in  reversion,  or  future  interest ;  and  there  is  no     ^-^'^''^^ 
lease  then  in  being,  or  (if  there  were)  yet  no  lease  in  being         ^^^ 
which  expires  not  within  a  year.    But  it  is  a  clear  case,  if  a       Wyk* 
lease  be  made  by  tenant  in  tail  (there  being  a  lease  for  three 
or  more  years  tit  esse)  for  twenty-one  years,  rendering  the  old 
rent,  that  lease  is  not  good  ;  or  by  a  Bishop,  that  lease  is  not 
good  by  82  Hen.  8.:  and  so  is  resolved  in  Collyer  and  Fox's  Co.Coni.45a« 
CMe ;  and  therefore  it  must  be  confirmed  by  the  Dean  and 
Chapter.    And  therefore  the  case  of  tenant  in  tail  no  way  conr 
cerns  our  case,  unless  it  had  been  put  of  a  lease,  not  <'  at  Mi>- 
ehaelmas  next^'*  but  three  or  more  years  after  another  lease 
in  being;  and  then  it  had  been  naught. 

But  if  tenant  in  tail,  being. actually  seized  of  lands  formerly 
demised,  shall  make  a  lease  -for  ten  years,  to  begin  ten  years 
hence,  reserving  the  old  rent  (there  being  no  lease  then  tit  esse} 
I  know  no  cause  (o)  why  it  should  not  be  good,  for  it  is  withia 
the  affirmative  and  enabling  clause,  and  the  disabling  clauses 
reach  not  to  it.  Neither  is  it  inconvenient  to  those  who  have 
the  inheritance;  for,  till  the  lease  begin,  they  have  the  land  % 
and  when  it  cominences  it  is  less  than  tweoty-one  yearr,  and 
they  have  the  original  rent.  3ut  if  a  Bishop  should  make  a 
lease  for  ten  years  of  lands,  then  in  I^is  hands,  but  formerly  de« 
mised,  to  bc^in  ten  years  hence,  rendering  the  old  rent,  (to 
which  I  conceive  he  is  enabled,  as  well  as  tenant  in  tail,  by  39 
Hen.  8.)  whether  it  be  not  restrainied  by  I  Kliz.  totally  is  not 
now  our  present  question,  nor  can  it  be  in  reason  compared  to 
our  case  of  a  Dean  and  Chapter,  who  were  not  comprisefi 
within  S2  Hen.  8.  And,  I  take  it,  it  is  expressly  prohihiM 
as  to  a  Dean  and  Chapter,  by  14  and  18  Eliz. ;  and  besides 
om*  case  is  where  there  is  a  lease  in  esse  at  the  same  time,  and 
not  where  the  lands  remain  in  the  lessor's  h^nds. 

And  this  gives  some  answer  to  the  objection  made  from 
Tomson  and  Trafford's  case,  Mich.  93,  34.  Eliz»  B.  R.  y^hitM 
is  the  case  relied  on  by  my  brother  Browne ;  to  which  it  is  suf- 
ficient to  answer,  that  it  is  an  imperfect  report ;  and  upon 
view  of  the  record  it  appears  not  to  have  been  ever  adjudged. 
Bat  to  give  more  particular  answer  ;  the  Reports  which 
I  have  seen  of  it  (one  whereof  was  lent  me  by  my  broUier 

(•)  Some    difference  of   opinioa  doctrine  here  stated  by  Sir  Orlando   ' 

hssexiBled  on  this  point.    See  Co.  Bridgman,  is.  conjectured  to  be  law. 

Litt.  44.  a. ;  Macbil  v.  Clarke,  Sal-  Both  copies  of  the  manuscript  agree 

keldSSO.;  Chambers  on  Leases,  SSI.  word  for  word  in  this  part  of  the 

25*1.     In  Bacon's  Abridgment,  tit.  text. 
Leases  (D.  2.)   VoL  IV.  p.  33.  the 
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166%        Browne)  are  somewhat  imperfect.    Some  of  them  mention  if 
'^'*^^*^*^      to  be  a  leafle  of  lands  (p),  and  not  of  houses :  and  so  it  is  not 
^^*         within  14  Eliz.  yet  they  mention  it  to  be  for  forty  years,  which 
y^^jf^        must  be  only  withifi  14  Eliz.  Again,  in  the  opinion  of  Popham, 
Pophun's        there  delivered,  the  lease  isrecited  tobeforyears**^ cow/cclia«e,** 
Rep.  9.  whereas  no  such  words  are  in  the  statute  of  14  Eliz.,  and 

therefore  the  distinction  ptit  in  that  case  between  a  lease  in 
reversion  and  an  interest  in  revefsiom  is  but  interlocutory^ 
o&t^er,  and  upon  a  sudden ;  and  upon  a  mistake  in  putting  the 
case ;  (q)  and  is  denied  by  Tenner,  and  before  him  by  Wray, 
whilst  he  lived,  as  appeal^  by  those  very  Reports.  But  the 
principal  case,  and  whereupon  it  was  resolved,  is  clearly  good 
law.  The  Master  and  Scholars  of  Magdalen  College,  8  Eliz. 
make  a  lease  for  twenty-one  years  to  J.  S.,  and  after  13  Eliz. 
they  make  a  new  lease  to  hini  6f  the  same  lands  for  twenty 
years,  to  begin  at  Michaelmas  next.  The  great  question  was,-^ 
whether  this  was  a  surrender  of  the  first  lease  before  Michael^ 
mas,  immediately  by  the  making  of  the  new  lease.  It  was  ad*^ 
judged  to  be  a  present  surrender,  though  the  second  lease  was 
not  to  begin  till  Michaelmas  after;  for  that  the  lessee  did  ad-* 
mit  the  lessor  to  have  power  to  contract  for  the  twenty  years', 
which  he  could  not,  unless  it  did  amount  to  a  surrender  of  the 
old  lease.  So  that  then  the  case  was  no  more  but  the  Master 
and  College  being  in  possession,  make  a  lease  for  twenty  years 
to  begin  at  Michaelmas  next  reiidering  the  old  rent.  This 
lease  is  clearly  good  (I  do  not  say  within  the  14  Eliz.),  but 
within  the  18  Eliz.,  which  is  sufficient ;  for  if  it  fall  not  within 
14  Eliz.,  it  falls  within  18  Eliz.,  as  I  have  argued  before;  for' 
it  is  less  than  is  allowed  by  18  Eliz.  And  1  hold  it  good  if 
there  had  been  a  lease  in  esse  till  Michaelmas^  for  the  statute 
18  Eliz.  makes  good  leases  where  the  old  lease  expires  within 
three  years.  But  it  is  stronger  in  Tomson  and  Trafford^a 
case  ;  for  there  the  Master  and  College  themselves,  by  the  sur-> 
render,  had  the  possession  till  the  lease  took  efiect:  but  it 
differs  from  our  case  in  these  two  respects.  First,  that  was  a 
lease  but  for  twenty  years,  and  so  enabled  by  IS  and  18  Eiiz^ 
if  not  good  by  14  Eliz.,  which  ours  is  not,  being  for  forty 
years.  Secondly,  there  was  no  lease  to  any  other  in  possession 
at  that  time :  it  was  no  lease  by  estoppel,  but  interest :  in  our 


(p)  In  S  Leon.  18S.  the  lease  is  (q)  **  InthiscaseofWynv.Wild^ 

stated  to  have  been  of  a  mansion-  the  Court   denied   the   opinion  in 

house,  and  at  the  first  granting  for  Tomson  and  Traffbrd,  Poph.  9.'* — 

twenty-one  years,  and  afterwards  to  Ventris  246. 
the  same  lessee  for  twenty-one  years. 
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ease  it  is  good  only  by  estoppel.  And,  thirdly,  the  argument  1^6^ 
which  is  drawn  from  Tomson  and  Traffbrd's  case  goes  to  prove 
that  the  Dean  and  Chapter  might  make  a  lease  good  by  way  of  ^^^ 
fiitiire  interest ;  and  there  my  brother  Browne's  opinion  most  Wyit. 
be,  that  a  lease  may  be  made  by  way  of  fbture  interest  for 
forty  years,  which  is  much  worse  for  the  church  than  a  con* 
current  lease ;  and  as  I  have  proved  before  was  not  allowed 
even  in  the  case  of  Bishops,  upon  1  Eliz.  though  confirmed  by 
Dean  and  Chapter:  a  fortiori  never  intended  by  14  Eliz., 
which,  by  express  words,  prohibited  generally  leases  in  rever- 
sion ;  which  words  not  being  before  in  any  statute,  I  conceive 
were  put  in  purposely  because  they  saw  the  mischief  of  making 
leases  in  reversion  after  IS  Eliz.,  though  the  words  thereof 
were,  that  the  leases  should  begin  from  the  time  of  the  making. 
So  that  I  conceive  the  authority  of  Tomson  and  Trafford's 
case  doth  no  way  touch  our  case.  As  for  the  distinction  there 
put  by  Popham  oMer,  between  a  lease  in  reversion  and  a  fu- 
ture ipterest,  I  have  by  express  authorities  already  proved  it 
Id  be  none  at  alK 

If  the  distinction  had  been  a  lease  in  reversion,  and  a  lease 
of  a  reversion,  it  had  been  good,  agreeably  to  the  difference 
taken  before  Co.  Com.  44.,  and  agreeably  to  32  Hen.  8.,  which 
expressly  distinguisheth  them.  For  it  provides  against  leases 
of  lands  whereof  any  former  lease  is  in  being  not  ended  within 
a  year,  which  is  a  lease  in  reversion :  and  after  expressly  pro- 
vides against  leases  of  any  reversion  ;  that  is,  where  there  is 
an  attornment  or  a  bargain  and  sale  whereby  the  rent  passed 
to  the  grantee.  And  the  reason  pitched  upon  by  Popham  for 
his  difference  is,  because  the  statute  saith  the  lease  shall  not 
be  above  forty  years  a  die  confeciionis  which  reason  indeed 
leacheth  to  the  penning  of  1  Eliz.  or  IS  Eliz.  for  twenty-one 
years:  but  he  utterly  mistakes  the  words  of  14  Eliz.  And 
whereas  be  puts  this  case — if  a  college  makes  a  lease  for  ten 
years,  and  after  makes  a  lease  to  another  for  ten  years  to  com- 
mence after  the  end  of  the  first  lease,  rendering  the  rent,  ftc. 
That  this  is  a  good  lease  upon  the  reason  that  there  is  no 
more  than  twenty  years  a  die  confectionis  ;  and  that  the  intent 
of  the  statute  is  only  that  they  should  not  be  charged  with  a 
longer  continuance  of  the  lease.  It  manifestly  appears  that 
he  or  the  reporter  was  mistaken,  for  the  statute  18  Eliz.  is 
positive  that  all  leases  by  the  said  Deans  and  Chapters,  Col- 
leges, &c.  pf  any  of  the  said  lands  whereof  any  former  lease  is 
in  being,  not  to  be  ended  within  three  years  next  after  the 
making  of  any  such  new  lease,  shall  be  void,  &c.  So  that  I 
hold  it  very  clear  that  a  lease  by  a  college,  &c.  for  ten  years, 
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1662.       after  the  expiration  of  a  term  for  ten  years  to  another  in  bein^, 
^^^*^^"^^      is  void  by  the  statute  of  18  Eliz.,  and  not  warranted  within  14 
^^^        Eliz. ;  and  that  such  a  lease  by  a  tenant  in  tail  is  not  war- 
"Wyif.       wanted  by  32  Hen.  8.|  as  I  said  before ;  a  fortiori  by  eccle- 
siastical persons  upon  whom  there  are  such  restraints. 

So  that  for  this  first  great  point,  upon  the  whole  I  conclude 
that  leases  of  houses,  by  Deans  and  Chapters,  if  not  warranted 
by  14  Eliz.,  they  fall  within  the  restraints  of  IS  and  18  Eliz.— 
That  this  lease  to  Sir  Richard  Wyn  for  forty  years  is,  in  truth, 
but  a  lease  for  twenty-three  years,  to  begin  seventeen  years 
after;  and  that  it  is  by  estoppel  only  a  lease  for  forty  years. — 
That,  setting  aside  the  estoppel,  it  being  but  a  lease  for 
twenty-three  years,  to  take  efibct  seventeen  years  after,  it  is  a 
lease  in  reversion  within  the  letter  of  14  Eliz.,  and  prohibited 
by  it ;  and  that  the  estoppel  binds  not  against  the  statute,  or 
the  successor,  or  to  the  prejudice  of  the  former  lessee. — That 
'^tbe  intent  of  the  14  Eliz.  was  more  for  the  advantagie  of  the 
present  lessees  or  grantees  than  the  church,  (beitig  an  enlarging 
statute)  viz.  that  new  leases  should  not  be  made  over  old 
tenants'  heads. — ^That  the  cases  of  concurrent  leases  by  Bishops 
upon  1  Eliz.  and  other  cases  upon. 32  Hen.  8.  are  not  to  be 
resembled  to  cases  upon  this  statute,  of  14  Eliz.^— That  the 
prohibition  of  a  lease  in  reversion  by  the  14  Eliz.,  which  ex* 
pression  is  not  in  any  of  the  statutes  of  J,  IS,  or  18  Eliz. 
cannot  be  intended  only  to  reach  to  a  lease  of  a  reversion  : 
but  that  every  lease  which  is  not  in  possession  is  in  reversion, 
though  not  of  a  reversion ; — and  therefore  this  lease  made  to 
Sir  Richard  Wyn  is  not  warranted  by  14  Eliz*,  and  con- 
sequently  void  by  the  statute  of  13  Eliz.,  as  being  for  a 
longer  term  than  twenty-one  years ;  and  also  bj  18  Eliz., 
as  made  above  three  years  before  the  expiration  of  the  former 
lease. 

And  this  is  jrarranted  both  by  the  constant  practice  of 
making  concurrent  leases  within  three  years  before  the  end  of 
the  old  leases  of  honses  in  cities,  &c.,  and  not  before ;  as  hath 
been  informed  by  those  who  have  daily  experience  of  what  is 
done  in  that  kind,  and  by  the  express  resolution  of  Hunt  and 
Singleton's  case,  Pasch.  39  Eliz.  C.  B.  where  the  case  was ; 

s  Croke  5«4.    they  found  by  special  verdict  that  the  Dean  and  Chapter  of  St. 

or  Cro.  £1.  PauPs  made  a  lease  for  forty  years  of  a  house  in  London,  then 
in  lease  for  ten  years  to  a  stranger  ;  and  it  Was  held  by  the 
whole  Court,  without  argument,  that  the  lease  was  merely  void 
by  13  Eliz.,  not  warranted  by  14  Eliz.  which  made  leases  of 
houses  in  cities  for  forty  years,  so  as  it  be  not  made  in  rever- 
sion of  any  other  lease  :  for  although  this  lease  is  to  commence 
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immediately,  yet  it  is  in  law  a  lease  iOs  reversion,  and  there*        1609. 
fore  within  the  words  of  the  statute;  and  therefore  it  was  ad-      ^^^'v^^ 
jadged  accordingly.  ^* 

These  are  the  vesf  words  of  the  book.    I  have  taken  a  copy       Wtk. 
of  the  record  itself,  which  I  find  agreeable  with  the  printed  j^i^  ^g  ^ 
fase,  3  Croke  473. ;  and  it  warrants  the  judgment  for  the  plain*  Rot  1814. 
tiff  against  the  reversionary  lease.    But  in  truth  there  is  ano- 
ther point  in  the  case, — whether  by  the  words  of  the  second  lease 
any  more  passed,  or  was  intended  to  pass,  than  was  in  posses- 
sion of  Eales,  the  grand  lessee;  other  part  being  in  possession 
of  Roberts,  a  sub-tenant : — ^but  the  report  proves  the  judgment 
was  given,  because  it  was  a  future  interest,  or  lease  in  rever- 
sion.   And  my  Lord  Coke's  report  of  it  (r)  is  to  another  pur- 
pose ;  yet  shews  the  question  and  resolution  grew  there,  upon 
a  lease  not  warrantable  by  13  and  14  Eliz.  ;  and  that  it  was 
void  against  the  successor,  not  the  Dean  who  made  it ;  which 
is  an  evident  proof  that  the  judgment  in  that  case  was  grounded 
upon  the  statutes,  agreeable  to  the  report  of  it  by  Justice  Cro.BIti.564. 
Croke,  and  not  upon  a  bye  point. 

Some  exceptions  have  been  taken  against  the  finding  the  ac- 
ceptance in  the  verdict. 

As,  first,  it  is  not  found  of  whom  Dean  Earle  and  the  Chap- 
ter received  the  rent : — but  it  is  expressly  found,  that  they  re- 
ceived the  rent  due  upon  that  lease  to  Sir  Richard  Wyn ; 
which  must  be  understood  either  from  him  or  his  executors. 
But  if  of  a  stranger,  it  appears  Maurice  Wyn,  his  executor, 
agreed  to  it,  ei  amnis  ratihabition  &c.  («) 

Secondly,  the  acceptance  of  a  year's  rent  at  Michaelmas 
1660,  when  Dean  Earle  was  Dean  but  for  one  quarter  of  the 
time,  is  not  good.  I  answer,  first,  if  it  was  due  before  he  was 
Dean,  it  alters  not  the  case  :  for  if  a  rent  be  due  to  a  Dean  and 
Chapter,  and  the  Dean  die,  it  is  payable- to  the  successor  Dean 
aad  Chapter,  and  the  executor  of  the  last  Dean  hath  nothing 
to  do  with  it :  and,  secondly,  if  there  were  but  one  quarterns 
rent  doe  to  him,  the  acceptance  of  that  is  an  affirmance  of  the 
lease.  It  is  true,  the  acceptance  of  a  rent  where  none  is  due 
will  not  bind  :  that  was  the  reason  the  acceptance  of  the  rent 
upon  a  lease  for  three  lives,  by  the  successor,  of  tithes,  in  Rick- 
man  and  Giarth's  case,  the  rent  being  due  by  contract  only, 
bound  not.  But  in  our  case,  if  all  had  been  due  before  the  new  Cro.  Jsc  173. 
Dean  came  in,  yet  it  was  a  rent,  and  acceptable. 

The  next  point  is :— Taking  it,  as  1  have  argued,  that  this  lease 
is  not  warranted  by  14  Eliz.  and  to  be  void  by  13  Eliz.  and  18 

(r)  Cited  S  Rep.  60.  ei  mamdat^  rive  Ueenikt   «ffii^- 

(f )  Oanrfr  raHhoMie  retretrMturf     r^lvr.    . 
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11  Co.  53. 
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•Elii.  ;  yfct,  whether  oif  acceptance  of  rent  by  the  soccessdr 
Deafi  and  Chapter  will  not  make  it  good  during  the  time  tbat 
the  same  successor  continues  Dean  ?  (For  it  is  found  that  Dean 
Ettrfe  and  (b^Chapter  accepted  the  rent,  and  that  Dean  £arle 
and  the  Chapter  made  the  new  lease  to  the  lessor  of  the  plains 
tiff:) — ^and  I  conceive  that  an  acceptance  of  rent  by  a  successor 
Dean  and  Chapter,  before  an  entry  to  avoid  the  lease,  will 
make  the  lease  unavoidable  by  the  same  Deaii  and  Cbapter,  or 
the  lessee  claiming  under  the  same  Dean  andCfaapten 

First,  I  am  of  opinion  that,-(h6ogh  lS'Eli£.  make  leases  not 
warranted  byit  to  be  *^  utterly  void  and  of  no  effect,  to  all  intents, 
constructions,  and  purposes,  any  law,  custom,  or  usage,  to  the 
contrary  notwithstanding;"  and  ISEliz.  hath  the  very  same 
wofrds  of  leases  not  warranted  by  that  statute;  yet  the  present 
Dean  and  Chapter,  who  made  the  lease  during  the  time  of  his 
being  Dean,  shall  not  avoid  h.  For  the  acts  principally 
looked  at  the  benefit  of  the  successors  in  those  dausesy  and  not 
the  grantors.  So  it  was  resolved,  Pasch.  S9  Eliz.  C.'B.  in 
Hunt  and  Singleton^s  case,  cited  S  Co.  60.  in  Lincoln  college. 
And  it  is  agreed  by  all  the  Justices  in  'Magdalen  College  case, 
in  the  case  of  a  IVlaster  and  Fellows  of  a  College  j  and  said  to 
have  been  often  resolved  before  that  time.  And  11  Co,  78.  it 
is  one  of  the  principal  points  there  resolved,  that  if  a  Master 
and  Fellows  convey  away  their  lands  since  13  Eiizi  and  a  fine 
be  levied  by  the  grantee,  that  the  successor  master  shall  have 
five  years  after  the  death  of  his  predecessor  to  make  his  claim ; 
for  the  conveyance,  during  the  life  of  the  Master,  cannot  be 
avoided.     And  this  resolution  was  not  then  taken  up,  but 

Heor  875.  agreed  to  several  times  before  :  Pasch.  10  Jac.  (0  Walter 
against  the  Dean  and  Chapter  of  Norwich,'  otherwise  Walter 
V.  Dean  of  Norwich.  They  made  a  lekse  to  him  for  three  lives, 
a  remainder  of  a  long  term  for  years  then  being  in  esse;  With 
an  express  covenant  to  enjoy  it  against'that  lease.  In  an  ac- 
tion of  covenant  brought  by  htm  (upon  the  eviction  by  that 
lessee),  it  was  adjudged  that  the  action  of  covenant  would 
lie  (though  the  covenants  be  made  void  by  18  Eliz.)  because 
the  lease  was  good  during  the  life  of  the  Dean  who  mad^  the 
lease,  and  consequently  the  covenants  depending  upon  It.   And 

Co.Com.45. a.  my  Lord  Coke  held  the  law  to  be  so  in  his  Commeutaries,  the 
last  of  his  works  which  were  published  by  himself. 

The  objection  that  was  made  against  this,  was  made  in  that 
a  Dean  and  Chapter  cannot  have  a  predecessor 


39  H.  6.  IS, 

14.  cited  10 

Co.  33.  b.  in  Sutton's 

or  successor.'* 


case, 


(I)  1  Brownlow  «l.     «  Brown-      S.  pi.  2.  Winch.  Bntr.  159. 
low  158.     Ow.  186.     2  Roll.  Ab.  9. 
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taM  ofX.»iicoln  college?,  that  a  Dean  and  Chapter,  and  Mdster        ^^^^^ 
and  iPellowB,  are  corporations  nggregsie^  and  riever  die.  That      ^"^^^^^^ 
•the  aliccessor  Deati  is  not  successor  to  the  entire  corporation,  ^^ 

but  a  principal  member. of  it:  and,  therefore^  if  the  corpora-       Wvit^ 
tion  cannot  avoid  it  at  first,  they  should  never  atroid  it.    And, 
t  tnust  ^Acknowledge,  that  in  Lloyd  and  Gregorye's  case,  Jus« 
iite  Jones  and  Justice  Barkeley  were  of  that  opinion:  and 
Jasliee  Jones  cited  Sir  John  Trevor^s  ease,  4  Jfac.  to  be  ruled 
accordingly.    And  in  Dumport^s  ca^e^  as  it  is  reported  by 
Justice  Croke,  a  lease  was  made  by  tlie  t^resident  and  Scho-  Si  Croke  sifti 
lars  of  Cdrpus  ChHsti  College  in  Oxford,  wherein  (the  ancient  E^^'ttfj^' 
tent  being  339. 4«f.)  only  S2s.  was  reserved.    And  it  is  said,  the 
whole  Court  was  of  opinion  that  this  lease^  being  void  by  13 
Md  18  Eliz.,  was  for  that  case  void  against  the  lessor  hinI6^1f. 
But  the  printed  case  of  Lloyd  and  Oregory  (ti)  makes  no  men- 
tion of  this  opiniioh,  neither*  doth  my  Lord  Coke's  report  of  ' 
baroport's  case;  and  both  the  cases  were  adjudged  upon  other 
principal  reasons.    And  therefore  having  so  great  a  weight  of 
solemn  resolutions  and  judgments,  and  the  practice  and  opinion 
of  later  times  concurring,  I  hold  it  not  safe  to  question  again 
that  point  so  long  settled.                                                                           ^^  ^ 
Though  the  truth  is,  it  Is  adjudged  and  settled  agreeable  to  dasMAeAt^' 
the  reason  of  the  common  law  and  ancient  authorities  of  our  genera?  wtrd# 
books,  it  is  not  denied  by  any  but  that  the  words  of  a  statute^  in  acts  of  par' 
that  such  a  thing  shall  be  void,  do  not  in  alt  cases  make  it  void  "^^^i^ti 
timpliciter^  but  secundum  quidj  or  qUodd  such  person,  or  to  such 
purposes.    And  the  difierence  generally  holds  between  the 
makiDgvoid  Of  a  thing  by  act  of  parliament,  as  appears  by  all 
the  cases  dted  in  Lincoln  College  case,  and  5  Co.  119,  Whelp- 
dale's  case,  and  that  which  is  void  by  the  common  law :  and  to 
this  point  there  is  no  difierence  between  a  lease  for  years  and 
for  life,  as  was  objected.    A  bishop  makes  a  lease  for  years, 
rendering  rent  not  warranted  by  1  Eliz. :  the  successor's  acifept-i 
ance  makes  it  good,  for  it  was  good  at  the  common  law  ;  other-* 
wise,  if  a  prebend  or  parson  make  sudh  lease.    So  here  the 
lease  of  the  Dean  airid  Chapter  was  good  at  the  common  lawa 
The  Words  of  1  Elie.  and  13  Eliz.  and  18  Eliz.  touching  leases 
Dot  warranted  by  those  statutes  are  the  same  ;  and  such  a  lease 
made  by  a  bishop  or  single  ecclesiastical  corporation,  though 
the  statute  have  the  same  words,  is  not  void  against  the  bishop^ 
prebend, '&c.  wfab  made  it    The  very  same  reason  holds  in  a 
^body  aggregate^  tbat  it  should  not  be  void  during  the  life  of 
Ibcf  Dean  who  made  it,  being  the  head  of  that  body;  forthct 
efaange  df  the  head  of  the  corporation  aggregate  hath  in  laW 
-  ^  -  •-'  >            ■              '•    '                                            ^^^x.^* 

(II)  Cro.  Car.  509.    1  Jon,  40&. 
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the  raine  effecti  to  most  purposes,  as  the  death  of  a  coaiinoii 
person  or  sole  corporation.  1  know  some  difference  hath  been 
put  between  a  corporation,  all  capable  (as  a  Dean  and  Chapter, 
master  ^'aud  scholars'*  of  a  college,  mayor  and  commonalty  ,&e.) 
and  abbot  and  convent,  the  convent  not  being  capable :  bat  to 
(his  purpose  the  cases  will  be  alike.  The  law  looks  npoa  the 
Dean  or  Master  as  the  head  ;  and  though  a  body  corporate  ag- 
gregate, as  such,  are  invisible  and  immortal,  yet  they  are  made 
up  of  single  persons;  and  their  natural  actions,  (as  receive 
ing,  paying,  accepting,  and  the  like,)  are  individual  and  per- 
sonal actions;  and  therefore  the  law  looks  upon  them  in 
such  cases  with  respect  of  their  natural  as  well  as  politic 
capacities. 

The  Dean  and  Chapter  are  one  thing,  and  the  Dean  another 
in  person  and  possessions :  yet  the  Dean  and  Chapter  cannot 
present  the  Dean  to  a  church  :  but  they  may  present  one  of  the 
Chapter;  for  it  is  no  perfect  corporation  without  the  Dean,  as  it 
is  without  (he  Chapter.  And,  therefore,  a  gift  or  alienation  to 
the  Chapter,  the  deanery  being  void,  is  not  good  as  is  agreed  in 
Ay  re  and  Orme's  case  :  so  to  a  mayor  and  commonalty,  tbe 
mayor  being  dead.  But  it  were  good  to  the  Dean  and  Chapter, 
mayor  and  commonalty,  though  the  deanery  be  void,  by  way  of 
remainder,  vide  S9E.  3.  Aid  39.  cited  10  Co.  31.  If  the  Dean 
receive  and  make  an  acquittance  for  rent  justly  due,  this  ia  m 
good  payment.  And  so  it  is  adjudged,  2  R.  3. 7.  (x)  An  ac- 
quittance by  the  mayor  alone  was  not  good  as  the  deed  of  m 
corporation ;  (for  so  that  case  must  be  intended).  But  yet  hia 
acquit(ance  was  allowed  as  a  good  receipt  for  the  rent  then  doe; 
and  one  hundred  like  acquittances  were  then  produced.  And 
so  in  time  of  the  vacancy  of  the  Dean,  the  Chapter  may  receive 
the  rent ;  though  it  be  a  question  in  Dyer.  But  in  the  time  of 
the  Dean  one  of  (he  Chapter  cannot  receive  it,  to  conclodle  the 
church  (qucere  hoc)»  So  that  the  law  in  the  case  of  a  corpora- 
tion aggregate  re9pec(s  the  head ;  and  his  acts  during  his  life 
shall  in  many  cases  and  respects  bind  the  corporation. 

Secondly,  1  hold  that  though  the  Dean  who  made  the  leaae 
cannot  avoid  it,  yet  it  is  void  against  the  successor  Dean,  and 
the  same  Chapter :  but  still  not  simplidier^  but  secundum  quidj 
if  they  will  avoid  it,  not  otherwise.  For  otherwise  they  should 
be  in  worse  case  than  a  successor  of  a  bishop,  or  other  single 
corporation,  who  may  make  it  good  if  they  will  by  acceptance 
of  rent,  or  tbe  like,  notwithstanding  the  words  of  tbe  act  are  that 
it  shall  be  void.  And  it  may  be  much  more  for  their  advantage 
to  continue  tbe  lease  at  the  rent  reserved,  and  the  covenants 


(;r)  2  R.  S.  6. 
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to  repair  and  the  like,  than  to  be  forced  to  keep  it  in  their  own     ^J^JJ^ 
hands  whether  they  will  or  not.  ^ 

In  Lincoln  Coliefce  case  it  is  said,  that  (he  successor  ceo  J[^. 

fo^emi  av(rider^  <•  may"  make  it  void;  not  *<  must"  make  it  void       wth • 
whether  they  will  or  no.    And  so  1 1  Co.  73.  the  words  are  ceo  s  Co.  6f>. 
ne  terra  void  per  le  matter  mesme^  mais  per  son  successor :  the  *  *  ^®-  ''•• 
words  are,  not '« it  shall  be  void,''  but  that  '<  it  shall  be  voided 
hy  Ids  successor.**  A  Dean  and  Chapter  have  a  fee  simple  estate, 
bat  restrained  by  the  sUtutes;  and  their  leases  are  void  as  to  a 
successor,  if  he  will  avoid  them,  and  not  otherwise. 

Thirdly,  I  bold  that  the  acceptance  of  the  rent  by  a  sue-  |JJ;®'g*^- 
cessor  Dean  shall  not  make  good  the  lease,  though  it  were  by 
his  deed :  a  fortiori,  by  his  bare  receipt  and  acceptance  of  the 
rent.    This  is  the  last  and  express  resolution  in  Magdalen  Col* 
\egB  ease  where,  it  is  said  '<  it  was  not  thought  worthy  a  ques- 
tion.**   The  difference  is,  where  it  is  due  ^nd  payable,  the  ac 
ceptance  by  the  Dean  excuseth  the  lessee"    But  the  corpora-  JJ^^^Ss' of 
tion  being  aggregate,  and  he  but  one  of  it,  the  Dean  or  Master  law,  it  is  not 
cannot  by  his  single  act  divest  any  right  or  interest,  or  declare  fj^g  jj 
the  election  to  make  it  void  or  not,  or  conclude  or  estop  the  g  r/j/ 
corporation.   In  the  other  case  the  Dean  was  but  as  a  bailiflf  to  «  H.  7.  «7.(|r) 
receive  the  rent,  and  such  a  one  they  might  appoint  without 
deed :  but  such  a  bailiff,  without  express  warrant  for  that  pur- 
pose from  the  Dean  and  Chapter,  cann9t  accept  a  rent  to  make 
a  voidable  lease  good,  no  more  than  he  can  enter  for  a  condi-  Dyer  sss. 
tion  broken.    And  it  differs  from  the  case  of  Wheeler  and  ***»*• 
i)aii6y,(s)  where  there  was  a  command  precedent  to  the 
bailiff,  and  an  acceptance  by  the  bishop  himself  of  the  bailiff. 

But,  fourthly,  it  follows,  if  the  lease  be  not  void  against  the 
soocessor  Dean  and  Chapter  simpliciter,  but  secundum  quidj  if 
they  will,  that  the  new  Dean  and  the  Chapter  may,  by  their 
aecepUnce  of  rent,  make  it  a  good  lease  during  the  time  of  that 
raceesBor  Dean.  For  the  reason  is  the  same  as  of  a  bishop  ; 
the  acceptance  of  the  rent  by  a  successor  Bishop  binds  him, 
and  not  another  successor.  And  the  words  of  13  (touching 
the  lease  being  void)  and  18  and  1  Eliz.  being  the  same,  the 
law  ought  to  be  the  same.  The  statutes  principally  intended 
benefit  to  the  successors  who  would  avoid  it,  and  not  to  those 
who  would  make  it  good:  so  that  the  objection,  that  because 
the  corporation  never  dies,  that  therefore  either  it  must  be 
void  ab  initio,  or  not  at  all,  holds  not :  for  it  shall  be  void  only 
against  the  successor  Dean,  who  accepts  the  rent,  and  the 
Chapter ;  but  not  against  his  successor. 

The  objection  that  the  Dean  and  Chapter  are  disabled  by 
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MlHiz.  lonalfietbe  lease,  and  t&en  it  is  totally  voM,  iMtb' 
been  already  answered ;  for  the  statute  doth  not  di^Uer  th^iii 
at  all :  it  is  not  genei^lfy  thai  Ao  lease'  shall  be  perMkte4  to 
be  made,  but  that  none  shall  be  permitted  to  be  made  by  fovc6' 
of  this  act  in  reversion. 

Secondly,  admit  tbd  BeAn  and  Chapter  dre  disabled  to 
xaalce  leases  contrary  to  that  act ;  yet  it  is  but  secundum  qmd^ 
not  simpliciter,  as  is  agreed  In  Mogdalenf  College  :  that  is,  they 
are  disabled  to  make  them  so  as  to  be  indefeasible  by  the  Suc- 
cessor, but  not  that  4hey  shi^U  be  void  whether  the  successor 
will  or  not.  That  may  be  to  the  prejudice  of  the  successor  as 
to  arrears,  waste,  and  many  other  ways.  Priest's  case,  (aa)' 
wbich  was  cited,  and  the  case  of  simony  not  like  it.  If  the  act 
of  the  head  of  a  corporation  aggregate  only,  as  a  Dean, 
Master  of  a  College,  &c.  dd,  in  many  respects,  bind  the  corpor 
ration  during  the  Dean  or  Master's  life  ;  a  fortiori  the  act  of 
the  Dean  or  Master  with  the  corporation,  though  otherwise 
avoidable  in  law,  shall  bind  so  long  as  he  continues  head. 

This  only  difference  there  is  in  the  cases.    The  acceptance 
of  rent  by  the  successot  Bishop,  as  being  a  sole  corporation, 
without  any  deed,  makes  the  lease  good  against  him :  but  a 
corporation  aggregate,  being  as  a  corporation  invisible,  thej 
cannot  speak  or  act,  but  by  deed  ;  especially  in  great  matters, 
^ch  as  are  the  divesting  a  right  or  interest,  the  estopping  or 
concluding  themselves  from  entering  to  avoid  a  lease.     And, 
therefore,  they  must  accept  their  rent,  either  by  acquittance 
Under  their  chapter  seal,  or  by  letter  of  attorney,  enabling  their 
receiver  or  other  person  to  receive  it,  or  some  matter  tanta« 
mount  appearing  by  deed ;  or  otherwise  their  acceptance  con- 
cludes hot.    The  books  are  full  in  it,  that  a  corporation  ag-f 
^egate  can  do  hone  of  these  things  without  deed.    A  deed  of 
grant  of  rent  in  fee  to  the  Master,  S^c.  of  Emmanuel  College, 
was  delivered  to  a  stranger  to  their  use,  without  a  letter  of  at* 
torney ;  they  sealed  the  counterpart  of  it :  that  was  a  sufficient 
figreement,  as  well  as  if  they  had  made  a  letter  of  attorney, 
Andif  they  had  not  sealed  the  counterpart,  but  brought  an  action 
upon  the  grant  of  the  rent,  that  had  made  the  grant  perfect. 

Gerard  against  the  Dean  and  Chapter  of  Chester  (bb),  and 
8ir  Miles  Sandys*  acknowledgment  of  a  deed  in  the  Chapter 
House,  without  letter  of  attorney,  is  good,  quod  capituianter 
congregati* 

So  mayor  and  commonalty  coming  to  the  bar,  may  make  an 
attorney  without  seal,  quia  recorded.   But  if  a  Dean  demand  u 
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raot.  ID  Ihe^  ,Cb8pter«Jioii6e,  or  elaewhore,  witboqt  authority.       1003. 
under  seal  of  tbe  Deao  aad  Chapteri  it  is  not  good»  .    ^^^"^^^^^ 

Aad,  therefore,  the  only  9Im1  last  thing  considerable  is,  whe«  ^^^ 
ther  as  this  ?erdiet  finds  the  acceptance  of  the  rent  by  Obbji  Wrir 
Earle  aad  the  Chs^ter,  it  shall  be  understood  the  acceptance 
of  it  was  by  deed.  The  words  are,  Quodpostea^  sciliceiy  £&*• 
Oct*  1660,  prasiktus  Johannes  Earle^  tunc  tt  adhuc  DecanuM 
EccleskB  prwdiciasy  ei  capiiulum  ejusdem  EccksicR  recipiebant 
SSs.  4if.  ptv  reddUu  mfissuagii  prauUcti  cum  perlincnlibus^  pro 
tmo  anno  finito  ad  festum  Sancli  Michaelis  Archangeli  tunc 
proximeprcUeritum^  super  pnedictam indetUuram  prasfato  Ri* 
cardo  Wyn^  ui  proB/ertur^  fadam  in  /ormd  prasdictd  reservato  r 
aod  I  hold  that  the  Jury,  having  found  that  the  Dean  and 
Chapter  received  the  rent  reserved  upon  the  said  indenture 
made  to  Sir  Richard  Wyn,  that  it  must  be  understood  that 
they  received  it  by  deed,  otherwise  they  could  not  receive  it ; 
and  it  is  frequent  to  have  stronger  intendments  than  this  in 
verdicts. 

Nay,  ia  pleadings,  such  an  iolendment  is  allowable,  where  se^ 
verul  acts  are  to  be  done  by  the  same  party.  Asy  if  a  feoff nueni 
be  pleaded  feqffatity  it  implies  livery,  Revocat^it^  implies  notice 
as  vftf  as  a  deed  ofrefooaUiony  8  Co.  %%  Yiner^s  case ;  and  & 
feoffment  to  a  cprporation  may  be  pleaded  y€qjfa9t7,  nlthoiigb 
livery  cannot  be  executed  to  them  but  by  a  letter  of  attorney 
made  from  them :  but  all  necessary  circumstances  shall  be  in*', 
tended  to  be  executed.  In  14  Jac.  B.  R.  {cc)  The  Bailiff  and 
Commonalty  of  Ipswich's  case,  2  Cro..  411.  and  9  Coke  61. 
Wiscott's  case.  Declaration  in  Eiject.  FirmoB  upon  a  lease  by 
baron  and  feme  (without  saying  it  is  by  deed)  is  good  after 
not  guilty  plead^  :  for  though  it  ia  not  alleged  to  be  by  deed, 
it  may  be,  an4  so  shi^U  bp  intended  to  be  by  deed ;  and  the 
Jury  in  (heir  vef:dict  shall  be  understood  to  find  it  so.-r-Note^ 
there  is  a  great  difference  where  there  is  a  special  conclusion  9 
the  rest  shall  be  ^qpplied  by  intendment ;  but  not  where  it  is 
super  totam  mqteriam  info,  prced.  compel*  as  here, — Tr.  20  Jac. 
C.  B.  an  advpwson  if  as.  let  for  twenty  years.  The  lessee  coven 
nants  not  to  alien,  without  the  assent  .pf  the  lessor,  and  in  co<i 
venaat  the  breach  was  lajd  for  •  aliening  without  the  lessor's 
assent,  and  i^sue  upon  it ;  nnd  found  for  the  plaintiff.  And  it  Hughes,  parte 
was  moved,  the  advowson  ^orUI  potbe  aliened  but  by  deed,  l*"r*f  ^wlnch 
which  was  not  alleged;  but  it^was  adjudged  it  shall  be  in-  ^^qwerehoe, 
tended  by  deed,  ,  etfMt2Cu 

And  in  Jusljice  Croke's  Repprt  of  DumpiNrt's  case  upon  ihe  ^^  ' 
special  verdict,,  .that  the  president  and  scholars  .of  Covpua 

{cc)  3  BiUs.  811,    1  RoU.  Rep.  404. 
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1662.        Christ!  College  made  a  lease  to  the  plaintiff  id  ejeeii<me  ftmrn^ 

^^^^"^^"^^^      and  a  warrant  to  Egleafield  to  enter  and  deliver  the  lease  upon 

^^^        the  land,  and  that  Eglesfield  entered  in  their  name,  and  de- 

^Y^^       livered  the  lease  upon  the  land  to  the  plaintiff;  it  was  held 

that  this  lease  was  not  good,  because  it  was  not  found  that  the 

warrant  was  by  writing  under  their  seal  (and  yet  they  could 

'  make  no  warrant  io  enter  but  by  writing,)  and  judgment  was 

given  for  the  defendant.    But  there  were  other  causes  also  of 

that  judgment,  as  appears  both  in  that  report,  and  in  the  re* 

port  of  it  by  my  Lord  Coke. 

4  Co.  65.  b.  Fulwood's  case  is  in  ejecL  firmttj  the  title  being  upon  an 

extent  upon  a  recognizance,  in  the  nature  of  a  statute  staple 
according  to  the  statute  23  Hen.  8.  The  verdict  finds,  That 
Castle  came  before  the  recorder  of  London,  and  mayor  of  the 
staple,  and  rtcogrunit^tfc.  debere  to  Rivett  SOO/.;  and  says  not, 
either  secundum  formam  statut.  or  per  script,  oft/igalor.,  whereas 
it  could  not  be  but  by  bill  obligatory  sealed  with  three  seals. 
But  because  it  was  found  to  be  a  recognizance  before  the  Re- 
corder and  Mayor  of  the  staple,  who  could  not  take  a  recogniz- 
ance, but  according  to  the  statute,  it  was  adjudged  a  good 
verdict.  There  is,  I  confess,  another  reason  given,  that  all  the 
sequel  of  the  verdict  implies  that  it  was  a  recognizance  in  the 
nature  of  a  statute,  and  that  it  was  found  that  execution  was 
upon  it  in  Chancery ;  which  could  not  be,  unless  it  had  been 
acknowledged  secund.  form,  staiut. ;  and  the  statute  itself  must 
be  there  produced.  But  still  all  that  must  rest  upon  implica- 
tions and  consequences. 

Co.  51.  The  Earl  of  Shrewsbury's  case.    The  Earl  of  Rutland 

brought  an  action  on  the  case  against  Spencer,  &c.  for  exercis- 
ing his  office  of  steward  of  the  manor  of  Mansfield,  and  hinder-  . 
ing  him  to  exercise  the  said  ofiice,  and  to  have  the  profits 
thereof.  Upon  not  guilty  pleaded,  a  Special  verdict  is  found, 
wherein  after  finding  the  title  of  the  stewardship  to  the  Earl  of 
Rutland,  and  of  the  manor  to  the  Earl  of  Shrewsbury,  they 
further  find,  that  16  Feb.  44  Eliz.  being  the  day  in  the  declara- 
tion, Simon  Sterne,  then  being  deputy  to  the  Earl  of  Rutland, 
(for  it  was  adjudged  he  might  make  a  deputy,)  came  to  the 
town  of  Mansfield  to  keep  a  court  baron,  and  finds  the  dis- 
turbance, &c.  One  objection  to  the  verdict  was,  that  they 
found  not  Sterne  to  be  deputy  by  deed  as  it  ought  to  be, 
S8  H.  8.  Deputy  17.  To  which  it  was  answered  and  resolved 
that,  true  it  ig,  he  who  makes  a  deputy  ought  to  do  it  by  writ- 
ing :  but  when  the  Jury  found  that  Sterne  was  his  deputy,  all 
necessary  intendments  are  bj  that  also  found ;  and,  therefore, 
upon  the  matter  they  have  found  that  it  was  by  deed. 
It  was  objected  by  my  brother  Archer,  that  lately  in  the 


m  the  Comnum  Pleas  and  in  othm"  (UrnrU.  153 

Exdieqver  there  wag  a  deelaration  in  an  ejaetment  upon  a  lease      1M9.  (dd) 
by  a  corporation ;  and  it  4lid  not  declare  that  the  lease  was  by      ^"^V^/ 
deed ;  and  upon  not  goilty,  and  verdict  found  for  the  plaintiff,        ^^^ 
jodfment  was  arrested.    If  it  were  so,  it  conies  not  to  our       yfYn^ 
ease ;  for  there  the  omission  was  in  the  declaration  of  the  parly ; 
oars  is  in  the  finding  of  the  Jury.    But  yet  I  am  not  well  sa- 
tisfied that  the  judgment  was  well  arrested  upon  the  authori- 
ties of  Westcott's  casoi  and  that  case  in  the  CSororoon  Pleas. 

And  see  for  the  like  intendments  my  Reports ;  and  Dyer  174, 
968, 167.  cited  by  Justice  Browne ;  and  88  Ass.  pt.  3.  and  br.(ec) 
verdict  29.  in  an  assise  of  rent  the  tenant  pleaded  to  the  as- 
sise ;  and  they  found  a  grant  of  a  rent  and  attornment ;  tout  ne 
saU  md  efpeeiaUie  de  ceo  maiier  del  pari  le  pti.  wteore  il  me- 
eaoere  /  for  it  shall  be  intended  that  the  Jury  had  evidence  of 
sodi  a  grant  by  deed. 

(dU)  This  case  is  dated  166S  with  1S8;  and  the  first  edition  of  that 

reference  to  the  roll;  and  to  Yentrb,  book  is  dated  in  the  title  page  1663. 

p.  S46:  bat  the  Jodgment  was  pro-  (ee)  **  Le  pL  tve.,  jmh  •itteitl  fiie 

baUy ddiTeredearlier.astheprMetf  le pL  wtemirm  eepeeieiUe  ie  cm,  fdL 

ceportaof  Moor  are  cited  in  it,  p.  qmere.**  Brook»  A. 


BOSWORTH  V.  FORARD.(a) 
Tr.  10  Car.  2.    Rot.  1746. 

(On  the  constniction  of  a  jointaring  power  to  a  settlement  of  lands.)         1006. 

BmiDGMAlfi  C.J. 

An  action  of  trespass  and  ejectment  is  brought  by  John  Bos-  Harg.  MS. 
worth  against  Richard  Forard,  upon  the  demise  of  Basil,  Earl  ^-  ^-  ^®'* 
of  Denbigh,  and  Elizabeth  his  wife,  for  a  third  part  of  the  EJectroeatfor 
hundred  of  Huntspill,  and  divers  other  manors  and  lands  in  ^^  ^- 
the  county  of  Somerset.    Upon  not  guilty  pleaded,  the  Jury  Special  ver- 
find-  ^'^ 

That  William,  Earl  of  Bath,  was  seised  in  fee  of  the  William^Karl 
manor,  tenements,  and  lands  in  the  declaration ;  and  ^^^^^i^*^ 
also  of  the  manor  of  Hunt's  Court,  with  the  appur-  a.,BmC.,EL,b! 
tenances,  in  the  county  of  Gloucester ;  and  of  the  <^  ^'*  levied 
hundred  of  Baunton,  in  the  county  of  Devon ;  cede  Hfh^^^u 

(«)  «•  Argued  perBarenei  S^  ei  8S  heard  in  the  Common  Pleas,  whefe  [^  he^ih^ilu 

Mail,  1066^1  and  the  Court  divided.**  the  Court  was  divided  i  and  to  have  appoint 

Harg.  MS*  No.  58.  pi.  40.    In  Carter  been  afterwards  heard  in  the  Bz< 

sa.  this  case  is  reported  to  have  been  chequer  Chamber*  , 


isi 


.MgminUandJ^^UfiM  ««uweii(«* 


'.\ 


Boswa^TK 


7  Jac.  he  ap- 

Kints  all  the 
ids,  '*  other 
than  the  pre- 
mises in  B. 
and  Dm  to  cer* 
tain  ases, 
which  did  not 
Wte  effect. 


lAug.  IT  Jac, 
the  settlor, 
panoant  to 
Ihe  reserved 
power,  ap- 
points other 
uses  of  the 
said  lands, 
except  E.  and 
D.,  viz.  to  the 
use  of  himself 
for  life,  i!e- 
roainder  to 
the  use  of 
Lord  Fitz- 
warren,  bis' 
son  for  IHe; 
remainder  to 
his  8on*s  first 
son,  and  to  the' 
heirs  male  of 
the  body  0^^  . 
such  first  son  I 
and  so  t9  the 
^venth  son  \ 
and  for  de- 
fault of  SMCh' 
Issue  to  the 
use  of  the 


guibutdammmmmiSf  Mrri^iet  fenentfulri  ^m  pertihtsn^ 
His  in  'com.  X)«vd0  /  Md  of  >  the  third  part,  ot  tbe^  oa^. 
noirs  ofTunstaleiadMl  HortiMi  Qum  Hofton^  Jlqy,  cum 
periittentiiHn.  com.  Siaff.  ,ac  (fe  quiiitfidam  Urrii  f^ 
tememintia  in  parocUia  $imtU  Andttm  Uolhorn^  el 
Sttttcii  P.aticras,  in  com.  Midd. 

And  Hil.  &Jac.  the  said  EarL  levied  a  fiw  of  all  the 
preoMes  (inter  alia)  to  Ibe  uses  in  an  iDdeotiire. 
dated  SOMaii^  7  Jac,  inelUioiied ;  ziz.  to  the  use  of 
ittch  lessees  to  whom  the  saiid  Sari  $houAdlet,  &c.  for 

'  and  duriog  theestates,  term,  and  interests  so  granted^ 
'  tund  to  be  granted ;  aod  of  the  reversiao  thereoi^  and  of 
all  other  the  premises,  to  the  uao  oC  him  and  his  heirs^ 
till  by  his  will  in  writing,  or  other  writing  or  writ*, 
ings,  at  any  time  or  times,  subsoribed  with  his  owa 
hand,  and  sealed  with  his  seali  in  presence  of  three 
witnesses  at  least,  he  should  devise,  limit,  or  appoint 
the  use^  or  uses  of  the  premises,  &c«  and  then  to  the 
use  of  such  person  to  whom  the  said  £arl  should  ap« 
point,  limit,  &c.  the  same,  for  such  estales,  and  ii>  such 
manner  as  he  should  so  devise,  limit,  appoint,  &c. 

And  that  1  Aug.  17  Jac.  by  indenture,  signed  and  sealed 
in  the  presence  of  more  than  three  lawful  witnesses, 
&c.  and  reciting  the  said  fine,  with  proclamation,  and 
reciting  the  indenture  of  SO  Maii,  7  Jac,  and  his 
power  for  expressing  and  appointing  new  uses,  he 
declares  that  the  said  fine  shall  be,  and  the  conusees 
shall  stand  seised  of  all  the  premises  [other  than  of 
the  premises  in  High  Holborn,  and  the  county  of  Staf- 
ford,] to  the  use  of  himself  for  life,&c. :  and  after  his 
decease,  to  the  use  of  Sir  Edward  Bourchier,  Lord 


Fit2warren»  his  son  and  heir  apparent,  fbr  life  ;  and 

then  to  his  the  said  liord  Fitzwarren's  first  son,  and 

to  the  beir  male  of  the  body  of  such  first  son ;  and  sq 

to  the  seventh  8ob,&c.;  and  for  default  of  such  issue^ 

to  the  use  of  the  h^ira  males  of  the  body,  of  the  said 

Earl  upon  the  body  of  any  woman  whom  he  shall 

heretAer  marry  \  and  fior  jdefault  of  such  isstie,  then 

of  all  (other  than  of  the  sfiid  premises  in  High  Holborn^ 

and  in  thet  eotinty  of  ^tafiV^rd  aforesaid*    And  except 

.theQiaQor9  4Dd  lordships,  of  JHLuptspUl^  &q.  and  all 

bprs  males  of  tbs  bodv  of  the  MiUQr»  oa  tb&  bqdv  of  anyi  ^Oiire  wifet  and  for  de-    , 
fauU  of  such  iatue,  all  the  laads  except  £.  and  i).»  A.  and  C*    So  to  the  use  of 
Hj  B.  for  life»  ramaiader  to  tho  use. of  the  first;  ioq;of  H«  P.»  aivl  the  l^clrs  males  of 
the  body  of  SDch  30D;  and  80  to  the  seventh  '  "       '  **  " 

trustees  and  their  (leirs^  till  they  haye  raised  ^ 


tl^  body  of  SDch  3od;  and  so  to  the  seventh  ^y\\  land  A^aod  C.  to  ^9  tq  the  use  of 
trustees  and  their  (leirs^  till  they  have  raised  after  Qie  decease  oTthe  settilof;  atml  of 
Lord  F.  without  beir  male  of  their  bodies  out  of  the'rents'y&t.  lOOOri  tf-pieoe  fbr 


portions  for  the  daughters  of  L,  F« 


in  the  Comnum  PteOi  dMin  other  CMtrtM.  ViB 

other  Ite  premiset^io  Ub^  coQBty.af;  Somerset,  and        ms. 
also  except  Ibe  manorsandlandarin  Bamptooi.Uflrculme      ^<^vw^ 
and  HackpeOy  in  the  oou^y  of  I>e?o%)  ta.tbe  use  of    QeawoRTq 
Henry  Bourchier  for  life  ;  and  then  to, the  use  of  his     Y^iKhJoj^^ 
first  son,  aqd  the  heirs  male&.of  the  body;  of  such  son ; 
and  in  like  sort  to  the  seventh  soik :  ;aiid  of  the  said 
manors,  &c.  and  premises  so  exc6)>ted  aa  aforesaid, 
(other  than  of  the  said  premises  in  High  Holboro, 
and  ia  the  county  of  SlaSbrd,)  to  the  use  o£  Francis, 
JLiord  Russel  and  others,  the  purties  to  the  said  in- 
denture, and  their  heirs,  till  they,  have,  and  lawfully 
may  (after  the  death  of  the  said  Ear],  and  of  Edward 
withoat  heirs  male  of  their  bodies,)  raisei^  receive,  per« 
ceive,  and  make  out  of  the  rents,  revenues^  fines,  issues, 
casualties,  or  profits  thereof  4000/.  a*piece  for  each    . 
daughter  of  Edward  lawfully  to  be  begotten.    And  J^Si^St 
after  the  raising,  levy,  or  receipt  thereof  then  of  the  of;A.Mdc;to 
said  manors  and  premises  so  excepted,  also  (other  ^^ ^^^^^. 
than  of  the  said  premises  in  High  Holbora,  and  in  nfe, ' 


the  county  of  Stafibrd  aforesaid,)  to  the  use  of  the  der  to  his  first 

said  Henry  for  life;  and  then  to  his  first  son ;  and  so  rir;e°mSh  ^ 

to  his  seventh  in  tail  ut  supra;  and  for  want  of  such  son  in  tail 

issue  male,  then  the  said  fine  to  be,  and  the  conusees  ^ntiofwidb^ 

of  the  said  fine  to  st^ad  sei^d  of  all  and  singular  the  issue  male, 

premises  comprised  in  the  said  fine,  to  the  use  of  the  STtfotoSlBf* 

heirs  female  of  the  body  of  the  said  Earl ;  and  for  use  of  the     ' 

want  thereof  to  the  ^ise  of  the  heirs  females  of  the  ^^^*??^  , 

body  of  the  said  Lord  Fitzwarren ;  Imd  then  to  the  the  settlor^re* 

right  heirs  of  John,  late  Earl  of  Bath,  his  grandfather,  maindcr  ta 

'       **  the  use  of  the 

Jieirs  females  of  i^e  hody  of  I^ord  F.,  remainder  to  the  right  heirs  of  Jqlm  I*onl 
Safthf  bis  grsndfaiher. 

Provided  that  be  the  said  William  Earl  of  Bath,  by  Power  for  the 

deed  or  deeds,  shall  or  may  from  tine  to  time  appoint  ^p^ntthe 

BO  much  of  the  premises  (except  the  said  premises  in  premises  (tx^ 

High  Holbom,  and  in  the  county  of  Stafibrd  afore-  i^*jo?„tnre  to 

said,)  ashediall  think  meet,  to  and  for  jointure  of  his  own  wife, 

such  woman  as  he  shall  marry ;  apd  for  the  jointure  ^fT^^^V^^^ 

of  such  wife  aa  Edward  shall  marry;  and  also  to  make  And  to  make 

leases  for  twentyrone  years,  or  life  or  lives,  of  any  ^^a«»f«>r»i 

.    « ..        •  J  ^  ft-         J  •       i_  ^  yesLta,  or  life  ; 

part  of  the  said  manors,  &c.  and  premises  before  men-  or  lives»of  the 

tiooed  (except  the  said  premises  in  High  Holbom,  prea>i!^»ex- ' 
and  thesaid  eonaty  of  Stafibrd^  &c)  in  possession,  re-  ^p^^^S,?,"; 
version,  or  expectancy,  and  with  or  without  reserve-  reversioA  chr 
tion  of  any  rmt;  and  like  power  for  Edward,  after  ^^'j^^e''^^ 
,  power  fer  D.  F.  afler  the  death  of  Ibe  settlor,  to  appoint  any  of  the  premises  (ex- 
cept as  is  last  before  mentioned  to  he  excepted)  in  jointure,  and  to  grant  leases  a? 
bdfore  of  the  premises  before  mentioned,  except  £«  and  D. 
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Power  for 
H.B.  after  the 
decease  of  the 
settlor)  and  of 
Id.  F.  with- 
(Hit  such  iwue 
aaale  of  their 
bodies  as 
aforesaid,  to 
appoint  the 
vremises  be- 
fore mention- 
ed (es€€pi  M 
Uhifmrfs- 
0efUd)\n 

{ointnre  to 
lis  own  wife 
or  wives,  and 
to  make  leases 
of  the  pre- 
mises (except 

firfimenUon* 
edUbeex- 
eepied.) 

And  then  the 
fines  were  to 
enure  of  the 
lands  so 

S ranted  by 
LB.  in  join- 
tures and 
leases;  asalso 
of  all  the 
other  the  said 
premises  (ex- 
cept B.  and  O.) 
to  the  uses 
aforesaid,  and 
to  and  for  no 
other  uses. 
Bj  this  it  may 
seem,  these 
were  intended 
to  be  totally 
excited. 


the  death  of  Wrlliam,  to  limit  any  of  the  manors,  &c. 
and  premises  before  mentioned  (except  as  ia  last  before 
mentioned  to  lie  ezeepted)  or  so  much  of  the  same  as 
he  shall  think  fit,  for  jointure  for  sach  woman  as  he 
shall  marry,  for  his  life ;  and  to  malie  leases  of  any 
part  of  the  said  manors^  &e.   and  premises  before 
mentioned  (except  the  said  premises  in  High  Holbom 
and  in  the  county  of  Stafford  aforesaid)  to  any  person 
or  persons,  for  twenty-one  jears,  or  one,  two,  or 
three  lives  in  possession,  reversion,  or  expectancy, 
&c«  reserving  the  old  rents  rateably  and  propor- 
tionably. 
And  U  is  further  provided,  that  it  tikemse  shall  be  lawful 
for  the  said  Henry ,  at  any  tithe  or  times,  and  from  time 
to  time^  after  the  death  of  the  said  Earl  William,  and 
of  the  said  Edward,  without  such  issue  male  of  their  se* 
veral  bodies,  lawfully  to  be  begotten^  as  is  before  men- 
turned,  to  assign,  limit,  or  appoint  any  of  the  said  ma- 
nors^Spc.  and  premises  before  mentioned  (except  as  is 
before  excepted)  or  so  much  of  the  same  as  he  shall 
think  fit,  to  and  for  the  jointure  and  jointures  of  such 
woman  as  he  shall  at  any  time  or  times  hereafter  marry, 
for  terms  of  the  life  and  lives  of  such  wife  or  wives. 
And  that  also  it  shall  be  lawful  for  him  from  time  to 
time,  and  at  all  times,  after  the  decease  of  the  said 
William,  Earl  of  Bath,  and  Edward,  Lord  Fitzwar- 
ren,  his  son,  without  such  issue  male  of  their  several 
bodies  lawfully  to  be  begotten  as  aforesaid,  by  any  his 
deed,  &c,  to  demise,  lease,  or  grant  any  part  or  parts 
of  the  said  manors,  &c.  and  premises  before   men- 
tioned (except  as  is  last  before  mentioned  to  be  ex- 
cepted) to  any  person,  for  one,  two,  or  three  lives  in 
possessioui  reversion,  or  expectancy,  wherein  the  old 
rent,  &e«    And  that  then  also,  and  in  every  such 
case,  the  said  fine  shall  be  and  enure,  and  the  said 
conusees,  &c.  shall  stand  seised  of  and  for  so  much  of 
the  said  premises  as  shall  be  so  assigned,  limited,  or 
appointed  by  the  said  Henry  in  jointure  as  aforesaid, 
or  shall  be  by  him  left,  &c.  as  aforesaid,  to  and  for 
the  use  of  the  said  wife  and  wives  of  Henry,  for  term 
of  their  natural  lives  respectively  as  aforesaid ;  and 
also  to  and  for  the  use  and  behoof  of  the  said  lessee 
and  lessees  of  the  said  Henry,  during  their  several 
terms,  &c.  and  as  well  of  the  reversion  and  rever- 
sions of  all  and  singular  the  premises  which  shall  be 
00  assigned  for  jointurei  or  demised^  leased,  or  granted 


m  the  Common  Plea$  and  m  other  Courts*  IVt 

by  the  said  William,  Edward,  and  Hanry,  and  any  of      1M6* 
them  respectively  in  manoer  and  form  aforesaid ;  as      ^"^V^-^ 
also  of  all  other  the  said  premises  before  mentioned    B<>s^o>™ 
(except  the  said  premises  in  High  Holborn,  and  in     FoAAai>» 
the  connty  of  Stafford)  to  the  uses,  limitations,  &c. 
hereinbefore  deelared,  ftc  and  to  and  for  no  other 
uses. 

And  then  there  is  a  power  for  William  Earl  of  Bath  A  power  for 
to  revoke.  ^ok?""" 

Then  they  find  the  death  of  Earl  William,  and  that  The  settlor 
Edward  was  his  only  son  and  heir ;  who  entered,  and  ^^^   ^rd, 
had  issue  the  said  Elisabeth,  wife  of  the  said  Earl  of  L^JH^hlir 
Denbigh,  Dorothy,  and  Anne,  his  daughters;   and  entered, and 
died  without  issue  male.  ElfsaS^, 

wife  of  the  SatI  of  O.,  Ihe  kMors  of  the  plaintiff,  Dorothy  and  Anne  i  and  he  died 

without  i»ae  male. 

And  find  that  12/)00/.  was  raised,  received,  and  made  ie^ooor.raifled 
out  of  the  rents,  issues,  revenues,  and  profits  of  the  oatof  tlie 
land  in  the  said  indenture  excepted  (other  than  the  S^ied^^' 
premises  in  High  Holborn,  and  the  said  county  of  cept  R.  and 
Sufford,)  after  the  death  of  the  said  Edward  bj  the  ^'^ 
trustees,  and  paid  to  the  said  three  sisters,  vix.  each 
of  them  4000/.  according  to  the  provision  in  the  in* 
denture. 

And  then  find  that  the  said  Henry  (he  being  then  Earl  ^'^^^ 
of  Bath)  married  Rachel,  the  now  countess,  and  after-  12,0001.  nu^ 
wards;  and  also,  after  the  12fiO0L  raised,  received  ed and  paid 
and  paid  to  the  said  three  daughters,  that  Henry,  by  ^{^4^^^* 
indenture  dated  30th  Jan.  1649,  and  found  in  hose  appoints  A. 
verba,  reciting  the  said  fine,  and  deeds  of  20* -MWi,  JjjJjj^'jJ^ijJ 
7  Jac.  and  of  1*  Aug.  17  Jac  and  that  the  said  por-  wife  in  Join- 
tions  were  raised  out  of  the  rents,  revenues,  fines,  ^'''^ 
casualties,  and   profits  of  the  premises,  and  paid, 
whereby  he  is  become  seised,  de,  Set.  and  hath  power 
to  limit  any  of  the  premises  (except  in  High  Holborn, 
and  the  county  of  Stafford)  in  jointure.    Now,  by 
virtue  of  and  according  to  his  power  in  consideration 
of  marriage  had,  and  7000/.  paid,  and  great  affection 
to  his  wife,  and  for  an  increase  of  jointure  to  her  of 
the  lands  hereinafter  in  these  presents  mentioned, 
and  for  other  considerations,  he  declares,  limits,  and 
appoints^  that  the  manors  of  Huntspill,  Norton,  Fitz- 
warren,  Naunton,    and    Taunton    hundred,  fhirs, 
markets,  and  all  other  the  premises,  with  the  ap« 
purtenanoes  in  Huntspill,  Norton,  Fitswarren,  Naun- 
ton and  Taunton,  and  in  every  or  any  of  them  in  the 
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.  ICbe  wiapw  Of 
&.  B.  enters 
into  the  third 

:tair^0f  A;.«nd. 
C.,  null  w«a> 
tetied  thMPeof 
tiU  tho  said, 
B«rlofD^«Qd 
Blizaheth  bjf 
Irife  entered, 


"Said  ccHihty  •«^*<Smier«€ft|''and'tke' ttM  mandr  of 
•BftMfofi  tJ^ulmei  a/fAi  Vffecilnietmd  Hackpen,  and 
i}^  hiltidred)  TatM,  markets,  iknd  otker  tbe  premises, 
with  'Ae  appuitenanees'tkere  in'tke€oi]iity  of  Devon^ 
shitHbe,  and  the  adid^  fine  shall  be  and  enare,  and  the 

•  eonsig^fieesy  (feci  shall  (^thereof  stand  seised'to  the  use 
of  her  the  said  Rachel  and  her  assigns,  for  her  life, 

>  fbr  ber  jointuM,and<in  angibentation  of  the  same,  and 
the  better  support  of  her  honour  and  maintenance^ 

•  -and  in*  (ieaaud  bar  of  her  title  of  dower,  &c.  with  a 
proviso  :that  leases  already  made  or  to  be  made  by 
Henry,  ^c.  shril  be  ifuifetly  held  'and  enjoyed,  accord*" 
ing  to  the  tenor,  &cj  thereof,  and  then  find  the  deaths 

And  then  find  the  death  of  Henry  without  issue,  and 
Rachel  yet  living,  and  h^r  entry  into  the  said  third 
part,  whereof  she  was  seidSed,  tilt  the  said  Earl  of 
Betibigh  and  EUcabeth,  his  wif<&,  entered  upon  her^ 
and  made  tbe  lease  to  the  plaintiff,  who  entered,  and 
*  was  po8ses:^ed  till  the  defendant,  by  the  command  of 
the  said  Ratibel^  0>unte9>8  of  Barth,entel«d  upon  him, 
and  ejected  him.     Sed  utrum^  Sac* 


.The  intention 
••of  fhe^  party 
is  the  guide 
and  rule' kt' 
deeds  as  well 
as'inwilfet 
but  it  must 
be*  first  maal> 
'  fesi,  ikol 
merely  eon-' 


and  made  the. 

lease  to  the  plaintiff','  vim  entered,  and  was  thereof  possessed  till  th^  defendant  by 

command  of  the  jointiess,  ejected  Him*    Sed  %U9ttimi  tfc* 

It  is  to  be  agreed  that,  as  well  in  deeds  as  inSvills,  the  rnten<« 
tion'of  ilie  party  must  be  the  rule  and  guide  to  interpret  and 
expound  ihem^'  but  this  intentfon  must  be  first  manifest,  not 
merely  conjectfural ;  secondly,  it  must  not  be  a  foreign  or  col- 
lateral rutention,  but  drawn*  out  of  the  body  of  the  deed  itself  j 
and,  tbrrdly;  it  must  not  be  contrary  to  the  letter ;  for  that  were 
not  inierpreiari^  sed  tortdere. 

lectttiil.  Secoadl V,  ft  6iu«  be,  not  a  forei^  *  or-collfliteral  intention,  but  drawn 
out  of  the'ho^y  of  tUftdbsd'  lt«9lf>  Aad«  tfairdfy«^  it<muak  not  he.  ooalcwry  to  the 
letter ;  for  that  were  not  irUerpretarif  $ed  condere* 

Wills  receive  ,  Wills,  beci^Ms^  men  are  supposed  to  be  in  estremis^  et  tnopes 

vourl'tiiat'^  coiwtVii  when  they  make  then^,  then  received  so  much  favour^ 

quantum  fieri  that,  quanlum^fioTi  pottst^  the  law  itself  is  made  to  bow  to  the 

ffw  itsilHs  ^'^^ip'^^'on  of  th^  will  aj>pearing  manifesUy  in  the  will  itself. 

made  to  bow  But  deeds  are  supposed  to  be  made  in  health,  aud  by  advice  ; 

to  the  intea-    apj  therefore,  if  the  law  be  clear  and  plain  upon  the  words  as 
tion  or  the        •,  •  i     i     i  •      *.  n   •      «      m.      .    « 

irill,appear-     ^^  IS  penned,  the  letter  is  to  be  followed*    Tbe  indenture  is  as 

ing  manifestly  the  law  among  the  partieji:  ei  a  verbis  lesis  non  est  rece* 
inthewiUit-'  j      .         '  ® 

self.   But  if    dendum. 

the  law  be  clear  and  plain  on  the  words  of  a  deed^  as  it  is  penned,  tl^e  letter  is  to 
be  followed. 

Taking  these  rules  along  with  me,  of  which  I  need  not  givtf 
particular  instanced,  for  my  brethren  lay  the  same  grounds,  I 
shall  state  the  cade  by  bpening  the  indentnre  of  TAug.  17 


tn  the  €eiinnum  Ptetm'  awd  in  oHiter  Conrts. 
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Jae. ;  and,  *iodeed|  it  mast  take  up  more  time  rn  the  opening        100^. 
of  It,  than  in.  dt^lingp  of  it,  there  being  no  argfuments  to  be 
made  upon  It,  but  out  of  the  indenture  hself. 

The  indenture  itself  having  recited  the  fine  by  WiHiliiii 
Earl  of  Bath,  6  Jac.  of  these  manors  and^'landi  in  question,  iti . 
com.' Somerset^  and  oF  others  in  Cornwall,  and  in  the  county 
of  Stadbrd,  attd  of  divehi  manors  and  lands  in  the  county  of 
Devon ;  MA  of  the  manor  of  Huntscoort^  in  the  county  of 
GHooeester;  and  of  a  messuage  and  'fbilr  acres  in  High  Hol- 
born,  in  the  parishes  of  St.  Andrews  arrd  St.  Pahcras,  iii  the 
county  of -Middlesex  ;  atid  having  ako  recited  the  indenture 
7  Jac.  leading  the  use  of  tftat  fine  to  him  and  his  heirs;  and 
his  having  power  in  that  indenture,  under  such  limitations,  and 
in  such  manner,  as  he  should  declare,  to  limit  tknd  appoint  aiiy 
new  or  other  powers  %  according  to  that  power  by  this  fhden- 
tare,  17  Jifc.  he  first  limits  several  new  uses  ;  and  then  lie 
raiseth  seyetist '  powers  'by  several  protisb^s';  and  th^e*  shfe 
several  exceptions,  bbth  in  the  limitation's  of  the  uses,  and  in 
the  provisoes  ;  aH  which  it  will  be  necessary  to  consider  in'  re- 
spect of  tberefcrence  to  them  in  the  wordsf  of  exceptions  in 
the  proviso  of  power  ibr  Henry,  whereupon  (he  question  now 
is,  which  are  '*'  exdept  as'is  before  excepted.**  ' 

First,  he  Uinits  that  ^^'the  fine  shall  be,  and  the  tonuseee 
shall  atdnd  ^dsed  of 'the  'manors  and  premises  in  the  flrie 
(other  tktm  ik'&  premises  in  'Si^h  S'olborn^  and  in  the  counfy 
of  Stirffbrd*^)i  there  is  the  first  ^ception,'**tb  and  (br  the  uses 
hereafter  expressed,  vh.  To  the  use  of  the^Barl  himselif  fl)r 
life,  and  aftet  to  the  use  of  Edward  Lord  F^tzwarren  his  soh 
fchr  life,  and  so  to  his  first  and  other  sorts  and  thef  heirs  linal^s 
of  their  bodies,  remainder  in  use  to  the  hetrs  iniles  of 'the 
Earl's  body ;  and  foi^  default  bf  such  issue,  then  the  fine,  %<^. 
to  be,  and  the  conusees  to  stand  seized  of  kU  'the  said  taiahors 
and  premises  (other  than  the  said  premises  in  High  Botbom  8d  Bxceptioa» 
and  in  the  idid  county  of  Stafford' ajbresaldy  and  except  the 
manors  and  lordships  of  Btifttspilly  ifc.  and  all  other  the  pre* 
misfs  in  thecdunti/  of  Somtrset^^  being  the  lands  in  question, 
and"fl&o  except  the  manors  and  lands  of  Bampton^  UffkultAy 
and  Hackpen^  in  the  County  ofDevon^^^  not  now  in  question,) 
"  to  the  use  of  Henry  Bduchier  afterwards  Earl  of  Bath*'  (in 
the  right  of  whose  wife  the  defendant  claims)  ^^  for  his  life,  and 
after  to  the  lifseoC  his  first  and  other  sons  and  the  heirs  males 
of  their  bodies.  And  of  the  said  manors  and  premises  so  ex- 
cepted is  aforesaid  (other  than  of  the  said  premises'  in  High  ^  ExccptioB* 
Holbam  and  in  the  county  of  Stafford)  to  the  use  of  Francis 
Lord  Russel  and  others"  (the  parties  to  the  indenture,)  *^  and 
their  heirs  till  they  sb^ll  (after  the  death  of  the  said  Earl  and 
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1666.       Edward  Lord  Fitswarren  without  beirs  males  of  their  bodies) 
^^^"^^^^^      receive  and  make  out  of  the  rents,  fines,  &c*  or  profits  thereof 

BoswoRTs    4000/^  a-piece  for  each  daughter  of  the  said  Edward ;  and  after 
FoaARo*     ^^  raising  thereof,  then  of  the  said  manors  and  premises  so 

4thSzceiiiioiL  ^^^pt^^  ^^^  (•iher  than  the  said  premises  in  High  Uolbom 
and  in  the  county  of  Stafford  aforesaid)  to  the  use  of  the  said 
Henry  for  life,  and  so  to  his  first  and  other  sons  and  the  heirs 
males  of  their  bodies ;  and  for  default  of  such  issue,  then  the 
fine  shall  be  and  the  connsees  shall  stand  seized  of  all  the  said 
premises  comprised  or  mentioned  in  the  said  fine  to  the  use  of 
the  heirs  females  of  the  body  of  the  said  Earl,  remainder  to  the 
heirs  females  of  the  body  of  the  Lords  Fitsewarren,  &c.*' 

Wrottedey  So  that  in  these  limitations  of  uses  here  are  four  exceptions ; 

"*  ^Comf  *    •®"*  *^"^'y  ^^  ^^^  Holbom  and  the  lands  in  Staffordshire  ;  for 

195.  the  words  ^^  other  than*'  are  words  of  exception  in  themselves, 

and  appear  to  be  so  understood  here ;  for  in  the  very  limita- 
tion of  the  other  excepted  premises  it  is  here  twice  repeated  as 
formerly  excepted — ^'  and  of  the  said  manors  so  excepted  as 
aforesaid,  other  than  the  premises  in  High  Holbom  and  in  the 
county  of  Stafford/*^  and  it  is  more  manifi»t  by  the  subsequent 
exceptions  upon  the  powers,  where  the  very  words  are,  ^  eX' 
cept  the  premises  in  High  Holbom  and  in  the  county  ofStqf- 
fordJ^  Which  observation  I  make,  by  the  way,  to  prevent,  or 
rather  to  answer  an  objection  that  was  touched  on  at  the  bar, 
and  might  be  made  use  of  to  another  purpose.  That  there 
needed  no  exception  for  the  lands  in  High  Holbom  and  Staf- 
ford ;  for  admit  it  were  so,  yet  it  appears  those  were  de facto 
excepted,  and  intended  to  be  excepted  in  several  places  in  the 
deed ;  and  therefore  the  relative  words,  *^  except  before  ex- 
cepted,** must  necessarily  reach  to  those  lands  also;  but  he 
that  looks  into  the  body  of  the  deed  shall  find  matter  to  doubt 
whether  there  were  not  uses  limited  of  those  lands  also  after 
failure  of  heirs  male.  My  brother  Tyrrell  put  a  case  wherein 
he  made  a  difference  between  *^  other**  and  '^  except  ;**  and 
therefore  put  a  case,  if  A.  sell  to  B.  all  his  land  in  Dale  other 
than  Whiteacre^  and  all  his  land  in  Sale  except  Blackacrefbr 
twenty^one  yearSy  and  with  remainder  to  D.  for  tvoenty-one 
yearsy  except  before  excepted^  he  holds  that  Whiteacre  passed 
to  D.,  for  that  was  not  verbally  excepted.  But  I  utterly 
deny  it. 

I  come  now  to  the  provisoes  whereby  the  powers  are  created : 
they  have  also  their  several  exceptions. 

First  it  is  provided,  ^  that  the  Earl  during  his  life  may  limit 
so  much  of  the  said  manors  and  premises  before  mentioned, 
excfpl  the  said  premises  in  High  Holbom  and  in  the  county 
of  Stafford  aforemdy  as  he  shall  think  meet,  for  a  jointure  for 
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Mch  wife  88  be  or  his  son  shall  marry  respectively  ;*'  and  also        1666. 
may  "  lease  any  part  of  the  said  manors  and  premises  before     ^^^*v*w/ 
mentioned^  except  the  said  premises  in  High  Holbomandin    ^^^^^^'^^^ 
the  said  county  of  Stafford^  to  any  person,  &c*  for  twenty-one      Forabd* 
years,  or  any  life,  or  lives,  or  years  determinable  upon  any 
life,  or  lives,  in  possession,  reversion,  expectancy,  or  by  way 
of  remainder,  or  for  any  numlier  of  years  determinable  upon 
one,  two,  or  three  lives  in  possession,  reversion,  &Ci,  reserving 
the  usual  yearly  rents,  or  rateably  and  proportionably.^* 

Then  it  is  provided,  that  it  likewise  '*  shall  be  laWTul  for 
the  said  Henry  Bouchier  at  any  time  or  times,  and  from  time 
to  time,  after  the  death  of  the  said  Earl,  and  of  the  said  Lord 
Fitxwarren,  without  such  issue  male  of  their  several  bodies 
begotten  as  is  before  mentioned,  to  limit  any  of  the  said  manors 
and  premises  before  mentioned,  (except  as  is  before  excepted) 
or  so  much  of  the  same  as  he  shall  think  fit,  for  jointure  for 
such  wife  as  he  shall  marry  :''-^upon  this  exception  the  question 
ariseth.  And  also  that  it  ^'  shall  be  lawful  for  the  said  Henry 
Bouchier  from  time  to  time  and  at  all  times,  after  the  decease 
of  the  said  Earl  and  Lord  Fitzwarren  without  such  issue  male 
of  their  several  bodies  begotten  as  aforesaid,  to  lease  any  part 
of  the  said  manors  and  premises  before  mentioned  (except 
before  mentioned  to  be  excepted)  to  any  persons  for  twenty- 
one  years,  or  for  one,  two,  or  three  lives,  &c.,  verbatim  mu-^ 
tatis  mutandis  as  in  the  power  of  leasing  to  the  Lord  Fits'* 
warren*  - 

Upon  the  former  of  these  two  powers  given  to  Henry  Boo-* 
thier,  the  question  is,  whether  those  words  ^^  except  as  is  be^ 
fore  excepted"  do  except  out  of  Earl  Henry's  power  to  make  a 
jointure  of  the  Somersetshire  lands  now  in  question,  and  the 
three  manors  in  Devonshire^  which  were  formerljt  excepted  in 
the  limitations  to  him,  and  limited  to  the  Lord  Russel  and 
others  and  their  heirs,  till  4000/.  a^piece  were  paid  iiieni  tor 
each  daughter  of  Edward  ;  and  after  those  sums  raised,  then 
also  limited  to  him,  and  not  before.  I  am  of  opinion  that  (he 
Somersetshire  lands  and  the  three  manors  in  Devonshire,  li- 
mited for  the  raising  of  portions  for  the  daughters  of  Earl 
Edward,  are  wholly  excepted  out  of  the  powers  of  Earl 
Henry  to  limit  the  same  as  jointure;  and  consequently  thai 
judgment  ought  to  be  giyen  for  the  plaintiff. 

There  have  been  two  constructions  made  at  the  bar  of  these 
words  in  Earl  Henry *s  power,  ^^  except  as  is  before  excepted,'* 
by  those  who  have  argued  for  the  defendants 

The  first  is  that  the  words  '^  except  as  is  before  excepted'' 
«hall  extend  only  to-  except  the  latids  in  High  Holborn  and  ia 
ihe  county  of  Stafford^  and  not  at  all  to  except  the  Somerset*' 
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166G.  Bhire  or  other  lands.  Firat,  for  that  all  the  other  exeeptiona  in 
the  powers  are  only  of  the  lands  in  Higd  Holborn  and  Staf- 
fordshire ;  and  it  is  reasonable  this  should  have  the  same  con- 
struction, bein^  amongst  them.  And,  secondly,  that  it  is  rea- 
sonable to  construe  the  words  with  reference  ad  ultimum  an* 
<ecei/«it5  (the  powers  given  to  Edward) ;  the  rather  also  because, 
thirdly,  the  proviso  is  coupled  by  the  word  ^^  likewise'*  to 
the  former,  ^^  provided  that  it  likewise  shall  be  lawful  for 
Henry,  &c." 

To* which  I  answer,  first,  that  the  words  ^^  except  before 
excepted,*'  and  ^<  except  as  is  before  excepted,"  taken  acoH^- 
ing  to  the  letter,  relate  to  all  that  is  before  excepted  in  eodem 
genercy  all  that  relates  to  the  same  hand.  If  the  words  had 
been  expressly  '^  excepted  all  before  excepted,'*  it  had  been 
'^  excepted  all  that  was  before  excepted  in  the  liroita* 
tions ;"  and  it  is  tantamount,  for  indefinUum  mque  pollet  tm- 
versali.  Secondly,  the  different  penning  of  the  several  ex- 
ceptions in  the  powers  argues  the  intent  and  meaning  of  them 
to  be  several.  Upon  that  learning  divers  oases  .may  be  put, 
as  Carter  and  Ringstead's  case,  8  Co.  2S5. ;  Ewet  and  Hey- 
don's  case,  Cro.  Eliz.  476. ;  and  divers  others. 

The  powers  to  Earl  Wiliam  and  Lord  Fitxwarren  have 
the  exception  either  expressly,  <<  except  the  premises  in  High 
Holborn  and  Staffordshire,"  or,  where  it  is  immediately 
before  expressly  excepted,  they  have  the  exception  with 
reference,  <^  except  as  is  last  beforementioned  to  be  ex- 
cepted;" and  so  it  is  bound  up  to  Holbdm  and  Staf- 
fordshire by  that  reference.  Bat  in  the  powers  to  Earl 
Henry  the  power  for  jointure  is  *<  except  as  is  before  ex- 
cepted," not  ^^  except  as  is  last  before  mentioned  to  be  ex- 
cepted ;"  and  so  is  left  loose,  and  not  restrained.  But  *^  aiile" 
reacheth  to  all  that  is  excepted  as  to  and  concerning  the  same 
person.  Now  the  word  prcCf  where  it  is  not  restrained,  reach- 
eth to  all  before  it,  as  praconcessa^prasrecitaiOy  prasmentionaiaj 
and  the  like ;  and  so  prcB-excepta.  And  the  argument  of  re- 
ference ad  ultimum  antecedens  is  but  peiilio  principii;  for 
I  deny  that  the  exception  in  the  power  to  Edward  Liord 
Fitzwarrea  was  the  antecedent  to  which  this  exception  in  Earl 
Henry's  powers  relates :  but  the  exception  in  the  limitation 
of  use  to  Earl  Henry  himself,  that  was  the  antecedent  to  which 
Force  of  con-  it  refers.  And  for  the  word  ^'  likewise^^*  which  was  insisted  on 
at  the  bar,  it  is  a  coupling  word  as  to  the  power,  that  he  shall 
have  powers  as  the  other  had  powers ;  but  extends  not  to  the 
qualifications  of  those  powers,  which  are  to  be.  fetched  out  of 
the  powers  themselves.  As  it  is  in  fines  where  there  are  se- 
veral coAusorsy  after  the  first  there  is  ^  ei  prasierea,''*  *^  et  ul^ 
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ierius,**  ^^ctetiam^^'  ^^  ei  insupery**  S(ic.  and  so  several  varia-     ^Jj^^V 
(ioDs  of  the  phrases  by  the  clerks;  so  it  is  here,  and  in  other     ,^ 
conveyances,  there  being  several  provisoes  for  powers.    There  ^^ 

is,  first,  a  proviso  for  Earl  William  for  jointure  ;  then  it  begins  Forard. 
with  "  moreover^*  for  his  leases;  then,  proceeds  to  "  and  fur' 
ther^*  for  the  Lord  Fitzwarren's  powers  for  jointure,  and 
^  that  also"  for  his  leases ;  and  then  it  follows,  ^^  and  that 
likewise  it  shall  be  lawful  for  Henry  to  make  a  jointure,"  so 
that  there  is  no  more  to  be  inferred  from  the  variation  of 
these  phrases  in  the  coupling  words,  but  that  they  demonstrate 
the  clerkship  of  the  clerk  who  drew  them,  and  signify  the  same 
thing  in  different  expressions. 

In  Spert  and  Bence^s  case  there  was  a  devise  by  Thomas  P'i^^'i'^ 
Cann  of  some  lands  to  Thomas  his  son  in  tail,  and  of  other 
lands  to  Francis  in  tail ;  then  there  was  a  devise  of  others  to 
Henry  in  fee. — "  llem^  I  give  to  my  said  son  Henry  my  house 
and  lands  in  Wickware.  lieniy  I  will  that  all  bargains  which 
I  have  from  Nicholf^s  Webb,  my  son  Henry  shall  enjoy,  and 
his  heirs  for  ever ;  and  for  lack  of  heirs  of  his  body  to  remain 
to  Francis  for  ever/'  It  was  strongly  urged  that  Hemry  had 
an  estate  of  inheritance  in  Wickware;  for  he  devised  in  the 
clauses  to  the  other  sons,  and  also  to  Henry  himself,  estates  of 
inheritance  in  other  lands ;  and  by  intendment  his  affection 
was  equal.  And,  2dly,  the  item  couples  them  together,  that 
be  should  have  as  great  estate  in  quantity  as  the  others.  But 
it  was  adjudged  by  all  the  judges,  both  in  C.  B.  and  after  in 
B.R.  First,  that  Henry  had  but  an  estate  for  life  in  the  house 
and  land  in  Wickware,  though  it  was  in  the  midst  of  devises 
of  greater  estates :  secondly^  that  the  item  shall  not  extend  to 
the  quantity  of  the  estate,  but  to  the  clause  following  that  he 
deviseth,  &c. — which  interpretation,  being  in  the  case  of  a  will 
is  much  stronger  than  our  case,  and  answers  bpth  the  objec- 
tions ;  both  that  from  the  word  ^^  likewise^^^  and  also  the  other 
objection  from  the  expounding  the  proviso  by  the  other  pro- 
visoea  to  which  it  is  subjoined. 

But  I  shall  not  need  to  labour  much  to  prove  that  the  ex« 
ception  in  the  power  to  Earl  Henry  extends  to  the  Somerset- 
shire, and  other  the  portionary  lands;  for,  secondly,  this 
construction,  that  the  lands  are  not  at  all  excepted  out  of  the 
powers  to  Earl  Henry,  would  wbglly  cross  the  purport  of  the 
deed ;  for  if  the  Somersetshire  lands  were,  by  construction, 
>holly  out  of  this  exception,  then  Henry  had  power  to  make  a 
jointure  to  his  wife  of  these  lands  before  the  4,000/.  a-piece 
raised.  And  by  the  other  power  which  Henry  had  of  making 
leases  {which  is  penned  in  the  same  manner,  and  refers  to  this 
power  of  nraking  a  jointure,)  by  the  words  <<  except  as  is  last 
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before  mentroned  to  be  excepted/*  be  would  have  power  10 
make  leases  for  three  lives  or  years,  determinable  upon  livda 
in  possession,  reversion,  expectancy,  or  remainder  of  these 
portionary  lands;  and  so  non  constat  whether  the  I2,000(. 
would  ever  be  raised  time  enough  for  marriage  portions  or  not ; 
for  upon  the  jointure  no  rent  would  be  reserved,  and  perhaps 
the  leases  might  be  made  for  three  lives,  or  years  determinable 
upon  three  lives,  to  begin  after  the  jorntress^s  death ;  however, 
Ckfter  leases  then  m  esse^  or  to  be  made  at  any  time  during  his 
life:  during  which  time  the  portions  by  this  eoustraction  coiild 
tiot  be  raised. 

The  estate  is  raised  by  virtue  of  the  power  ;  and,  therefore^ 
it  hath  its  essence  out  of  the  estate  which  passed  by  the  fine 
levied  by  William,  Earl  of  Bath;  and,  as  it  is  said  in  Whit-* 
Iock*s  case,  in  construction  of  law,  the  lease  or  jointure  would 
precede  all  the  particular  estates,  and  be  taken  as  if  the  use  had 
beeiK  originally  limited  to  the  jointress,  or  such  lessee,  and 
after  to  Earl  William  for  life,  remainder  to  Edward,  remain-' 
der  to  Henry,  &c. 

For  that  cause,  in  Fox  and  Brickwood^s  case,  J.  S.,  having 
made  a  lease  for  life,  levies  a  fine  to  the  use  of  B.  for  fifteen 
years ;  and  afterwards  to  the  use  of  himself  for  life ;  with  m 
power  (or  him  to  make  leases  for  three  lives,  or  twenty-one 
years  in  possession ;  when  the  lessee  for  life  dies,  by  virtue  of 
this  power  J.  S.,  the  conusor,  may  make  leases,  notwithstand- 
ing the  precedent  limitation  for  fifteen  yeard  to  B.,  which  leaset, 
in  construction  of  law,  shall  precede  the  estate  to  B.  And  this 
is  a  good  power,  though  J.  S.  had  not  the  present  posseasion, 
but  B.  had  it  by  the  estate  for  fiflleen  years.(&)  So  here,  though 
the  estate  be  not  limited  to  Earl  Henry,  till  after  the  deter- 
mination of  the  estate  to  the  Lord  Russell  and  others,  by  the 
raising  of  the  4,000/.  a-jear  for  the  daughters  -  yet  the  power 
being  to  take  effect  at  any  time  or  times,  and  from  time  to 
time  after  the  death  of  the  said  Earl  William,  and  the  Lord 
Fitzwarren,  without  issue  male,  if  the  Somersetshire  lands  be 
wholly  out  of  the  exception,  Earl  Henry,  after  their  deaths 
without  issue  male,  might  make  use  of  this  power,  either  for 
jointure,  or  lease  during  that  estate,  limited  to  the  Lord  Ras* 
sdl  and  others  for  raising  the  portions. 

This  was  so  unreasonable  a  constroction*.  afid  so  clearly  con-* 
trary  to  the  intention  of  the  parties,  that  the  defendant'^  coun- 
sel resorted  to  another  construction  of  the  words.    And  my 
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brethren,  who  have  since  arf|;ued  for  the  defendant,  have 
waiTed  this  construction.  My  bnUher  Tyrrell  indeed  urged, 
that  the  exception  was  uncertain  and  void,  because  it  appears 
not  to  which  of  the  exceptions  the  clause  "  as  is  h(fore  eX" 
cepied^*^  in  Earl  Henry^s  power,  related.  But  then  we  fsiH 
into  the  ill  consequences  of  the  other  construction  ;  for  then 
Earl  Henry  might  make  jointures  or  leases,  after  the  death  of 
Earl  William  and  Edward  without  issue,  of  the  portionary 
hnds,  before  the  12,000/.  raised.  But,  Sdly,  the  exception  is 
not  uncertain,  neither  in  the  opinion  of  those  who  argued  for 
the  defendant,  who  say  it  refers  to  the  last  exception  in  Ed* 
ward's  .powers,  and  no  further,  and  so  only  excepts  Holborn  - 
and  Staffordshire ;  nor,  in  our  opinion,  who  are  for  the  plain- 
tiff*, and  say  it  refers  to  the  exception  in  the  limitation  of  the 
Earl  to  Earl  Henrj. 

But  now  the  second  construction,  made  on  the  behalf  of 
the  defendants,  of  the  words  "  except  as  is  be/ore  excepted  *' 
was  this; — except  the  Somersetshire  lands,  and  other  the  land^ 
appointed  for  portions  as  they  arc  before  excepted  ; — that  i^^, 
whilst  the  estate  is  to  be  in  the  Lord  Kusseli,  and  other  the 
trustees  for  raising  portions,  they  shall  be  excepted;  but  when 
those  portions  are  raised,  then  the  estate,  being  in  Earl  Henry, 
he  shall  have  those  powers  of  making  a  jointure  or  Icapes  of 
them  also.  In  the  first  limitations  to  Earl  Henry,  ihese  por- 
tjonary  lands  were  first  excepted  from  him,  and  after  that  the 
estate  limited  to  Lord  Russell  and  .others  for  portions,  was 
determined,  the  same  land^i  were  limited  to  him  for  like  estate 
as  he  bad  in  the  rest ;  and  it  is  urged,  that  as  the  exception  was 
in  the  limitations,  so  it  is  reasonable  to  construe  it  in  the^e 
powers  ;  and  as  all  the  other  powers  went  along  with  the  estate, 
over  all  but  High  Holborn  and  Staffordshire,  so  it  is  reason- 
able this  should  go  iiith  the  estate,  that  when  Earl  Henry  hnA 
the  estate  in  these  lands,  he  should  have  the  same  po\^  ers  over 
these  lands  as  he  had  over  other  lands,  when  the  estate  thereof 
fell  to  him. 

This  seems  prima  facie  to  be  a  very  reasonable  interprcta* 
tion  in  itself;  and  it  hath  been  enforced  that  the  words  are  not 
'^except  before  excepted^^  but  ''  except  as  is  before  excepted.'* 
The  words  "  pro  uC*  or  **  uC^  may  denote  not  only  the  thing 
excepted,  but  the  manner  how  it  is  excepted.  Those  lands  were 
excepted  from  Earl  Henry  in  the  limitations  of  uses  till  the  por  • 
tions  raised,  but  not  afterwards ;  and  so,  though  the  words 
"  except  as  is  before  excepted**  in  this  exception  jin  the  clause 
of  Earl  Henry^s  powers  shall  go  also  to  the  lands  in  High 
Holborn  and  Staffordshire  ;  yet  they  may  be  taken  thus,— cx»  . 
cept    all    the  preoiiaus  beibrc   pxccpled,  as  Ihev  are  befoi9 
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^*^^^^*^^     mersetshire,  and  other  the  portionary  landR,  during  the  time 

BoswoRTH    ti^at  the  Lord  Russell  and  other  trustees  have  them,  and  no 

FoRARD.     longer.   And  many  cases  may  be  put  where  the  words  shall  be 

taken  reddendo  singula  singulis ^  and  the  word  respectively  be 

8  Co.  91.         supplied  in  law ;  and  some  cases  where  the  word  "  as"  may 

^'^"^^A'  r*^'  ^^  construed  to  extend  not  only  to  the  thing  excepted,  but  to 

iittM.  the  qualifications  of  it  also. 

This  construction  hath  been  enforced  very  strongly,  I 
roust  confess,  by  my  brethren  who  argued  against  me: 
but  both  of  them,  if  I  mistake  not,  went  further ;  and  insisted 
upon  that  which  was  but  touched  at  the  bar,  that  Earl  Henry, 
after  the  deaths  of  William  and  Edward,  without  issue  male, 
and  before  the  12,000/.  raised,  whilst  the  estate  was  in  the 
tru^itees,  might  make  present  appointment  to  his  lady  for  join- 
ture, which  appointment  should  take  effect  after  the  raising  of 
the  12,000/. 

The  truth  is,  I  think  it  necessary  for  them  to  make  this  con- 
struction ;  for  the  words  of  the  power  being,  ^  that  it  shall  be 
lawful  for  Earl  Henry,  at  any  time  or  times,  and  from  time  to 
time  after  the  death  of  Earl  William  and  Edward  Lord  Fitz- 
warren,  without  issue  male,  to  limit  any  of  the  premises, 
(except  as  is  before  excepted)  in  jointure,"  if  this  power  was  not 
exerciseable  till  the  12,00Cl/.  was  raised,  then,  against  the  words 
of  the  power,  Earl  Henry  could  not,  ai  any  time  or  times^  and 
from  time  to  time  after  their  death  without  issue  male^  limit  in 
jointure  any  of  these  lands ;  for  till  the  portion  raised,  the  estate 
in  law,  after  Earl  William  and  Lord  Fitz  Warren's  death,  was  in 
the  trustees,  who  were  not  to  begin  to  raise  the  portions  till  after 
their  deaths  without  issue  male ;  and  by  necessary  consequence 
the  words  of  the  power  must  extend  only  to  such  lands  as  mighi 
be  limited  by  Earl  Henry  at  any  time,  and  from  time  to  time 
after  the  death  of  Earl  William  and  his  son  without  issue^ 
which  these  lands,  upon  any  other  construction,  cannot. 
.  I  shall,  therefore,  in  the  first  place,  endeavour  to  prove,  that 
Earl  Henry  had  not  any  power,  nor  was  it  intended  that  he 
should  have  power  to  limit  the  Somersetshire  lands  in  jointure, 
whilst  the  estate  was  in  the  trustees,  and  till  the  12,000/. 
raised ;  and  in  the  next  place  shew  that  the  other  construction 
of  the  words  **  except  as  is  before  excepted^''  that  the  exception 
is  not  absolute  but  partial  law— that  after  the  portions  raised, 
he  might  exercise  this  power,  ought  not  to  be  made. 

Wherein,  first,  I  shall  not  need  to  labour  to  prove  that  the 
whole  fee  simple  is  limited  to  the  Lord  Russell  and  other 
trustees,  till  the  portions  raised ;  for,  though  my  brother  who 
fir8t  argued,  seemed  to  incline  that  it  was  a  chattel,  yet  neither 
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of  my  brethren  agreed  to  it;  and  it  is  clear  that  it  is  a  fee. 
simple.  The  difference  is  between  a  limitation  of  use  to  a  man 
till  12.000/.  raised ;  that,  perhaps,  in  a  use  (for  it  is  not  so 
clear  as  in  a  devise)  may  be  a  chattel.  But  if  it  be  limited  to 
the  ose  of  a  man  and  his  heirs,  till  12,000/.  raised,  it  is  a  li- 
mited fee  simple ;  and  whatsoever  estates  are  limited  over  are 
bat  contingent.  The  word  heirs  being  in  the  one  case,  and  not 
in  the  other,  makes  the  difference. 

In  the  next  place,  I  do  conceive,  under  favour,  that  these 
two  constructions  which  my  brethren,  who  argued  for  the  de-. 
fendant,  have  made  of  the  wordsj  except  as  is  before  excepied^WFB 
one  contrary  to  the  other ;  for  if  the  words  <'  except  as  is  before 
excepted*^  must  be  thus  construed,  that  they  shall  extend  not 
only  to  the  lands  excepted,  but  also,  to  the  qualification  of  the 
exception,  as  they  laboured  to  enforce  it  upon  the  ^'  as,"  and. 
the  ^  sicut/*  and  that  as  the  use  was  limited  to  Earl  Henry, 
after  the  portions  raif^ed,  and  not  before ;  so  the  power  was 
exerciseable  when  the  estate  came  to  him, — then  it  was  not  ex- 
ereiseable  before  the  estate  came  to  him; — and  then  thisJast 
conception,  that  Earl  Henry  might  make  an  appointment  of  a 
jointure  after  the  death  of  the  others  without  issue  male,  before 
the  estate  came  to  him,  cannot  hold.  It  is,  I  conceive,  appa- 
rent they  do  so  interfere,  that  the  one  of  these  constructions  falls 
to  the  ground ;  for  the  one  of  them  makes  the  estates  and  the 
power  necessarily  go  together ;  the  other  makes  the  power 
exerciseable  before  Earl  Henry  have  the  estate.  But  both  in- 
terpretations being  objected  to,  and  both  making  against  my 
conclusion,  I  shall  endeavour  to  give  answers  to  both. 

First,  then,  1  hold  that  Earl  Henry  had  no  power  to  limit  any 
of  these  portionary  lands  in  jointure  whilst  the  estate  was  in 
the  other  trustees,  and  not  in  him. 

I  found  the  first  reason  upon  the  words  which  my  brethren 
in  their  argument  enforced,  the  coupling  of  this  power  to  the 
others  with  words  of  connection  as,  ^^  and  it  is  further  provided, 
that  it  shall  be  likewise  lawful,"  &c.  All  the  other  powers  are 
powers  annexed  to  an  estate,  and  exerciseable  only  whilst  they 
bare  the  estate ;  and  by  the  same  reason  this  ought  also  to  be 
so,  and  not  to  be  a  power  in  gross.  This  is  argumetUum  ad 
homines. 

This  very  power  to  Earl  Henry  to  make  a  jointure,  as  to  the 
rest  of  the  lands,  (which  I  shall  shew  anon  are  more  consider- 
able than  my  brother  Archer  would  have  them,)  is  a  power  an« 
nexed  to  the  estate  and  use  limited  to  him,  and  not  in  gross* 
What  rule  or  measure  is  there  that  the  same  words  in  the  very 
same  clause  should  be  a  power  annexed  to  the  estate  as  to  the 
vent,  and  be  a  pow«r  in  gross  ds  to  these  lands,  there  being  no 
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variation  of  the  phrase  ?  Out  of  what  words  in  the  deed  can 
this  intention  of  a  present  appointment  of  a  future  estate  ap« 
pear? 

If  it  appears  bj  the  power  itself  that  it  is  for  limitation  of 
a  jointure, — is  an  estate  limited  to  commence,  no  man  knows 
when,  after  11^,000/..  raised  by  one  who  hath  a> contingent  use, 
which  may  also  be  disturbed  before  it  happen,  a  jointure  ? 
Aye,  said  one  of  my  brethren,  it  is  a  good  jointure,  though  not 
to  bar  dower,  or  within  ^  H.  8.,  yet  within  the  statute  of 
11  H.  7. 

I  might  reply,  that  the  intention  of  the  parties  for  a  jointure 
was  such  as  to  bar  dower,  that  the  wife  might  not  have  any 
dower  of  the  rest  of  the  estate ;  and  it  was  so  understood  by 
Earl  Flenry,  and  his  counsel  here,  for  this  jointure  is  expressly 
limited  in  bur  and  lieu  of  dower  ^ 

But  it  is  apparent  that  the  intention  of  the  power  for  a 
jointure  was  to  make  a  sufficient  present  provision  of  livelihood 
for  persons  of  their  qualities,  and  not  to  feed  (hem  with  ex« 
pectations  and  contingencies.  I  go  a  little  further ;  I  am  not 
satisfied  to  be  of  the  opinion,  that  if  Earl  William  had  limited 
a  jointure  of  part  of  the  lands  according  to  his  power,  and 
Edward  had- limited  another  jointure  of  other  part  according 
to  his  power,  that  Earl  Henry,  during  these  jointures,  in  fine, 
could  have  limited  the  same  in  jointure  again  during  the  con- 
tinuance  of  these  respective  jointures  ;  no,  not  of  those  lands 
limited  to  him  by  the  first  limitation  immediately  after  the 
death  of  Earl  William  and  Edward  without  issue  male.  For 
these  successive  powers  ought  to  have  reasonable  construe** 
tions ;  as  in  Leper  and  Wroth^s  case,  a  power  to  make  leasea 
for  twenty-one  years  generally  :  yet  he  cannot  make  a  lease  for 
twenty-one  years  in  reversion,  or  to  begin  infuiuro;  but  it  must 
have  a  reasonable  intendment.  And  if  such  a  power  be  not  ex^ 
erciseable  to  a  future  estate  when  he  hath  a  present  estate, 
much  less  before  he  bath  a  present  estate. 

It  is  agreed  by  my  brethren,  that  Earl  Henry's  power  for 
leasing  is  as  large  as  chat  of  making  a  jointure,  and  extends  to 
the  same  lands.  By  this  construction.  Earl  Henry  might  limit 
these  lands  by  way  of  lease  to  commence  after  the  1S,000/. 
raised.  Nay,  the  very  words  of  the  power  are,  to  demise  them 
in  possessiottj  reversiotti  or  remainder.  If  this  could  be, — how 
could  the  trustees  raise  the  12,000/.?  Nay,  if  it  could  be  so,  this 
estate  raised  by  virtue  of  the  power,  as  I  shall  shew  anon  more 
at  large,  roust  and  will  precede  the  estate  of  the  trustees  them-* 
selves.  And  herein  the  words  in  the  declaratory  clauses  are 
very  observable,  *<  that  the  conusees  shall  stand  seized  of  the 
premises  so  limited  forjointure,  or  lease,  to  the  /uae  of  su^i^ 
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wife  for  her  life,  and  of  Buch  leraeea  during  their  terms,  and        1666. 
after  of  the  reversion  thereof,  to  the  uses  before  declared.*'  So 
that  the  lease  bj  Earl  Henry  would  by  thisconstruction  inter- 
pose before  the  estate  of  the  trustees,  which  was  limited  by 
way  of  nse. 

Lastly,  this  construction  of  a  present  appointment  by  Earl 
Henry  of  a  future  interest  seems  to  be  different  from  the  opi- 
nion of  Earl  Henry  himself,  and  his  counsel,  who  in  framing 
this  jointure  to  Countess  Rachel  say,  **  that  the  12,000/.  being 
paid,  he  is  now  seised,  and  hath  power  to  limit  in  jointure,"  ap- 
plying the  power  to  his  seisin. 

I  haTe  been  the  larger  in  speaking  to  this  conception  that 
Earl  Henry  had  a  present  power  before  the  estate  fell  to  him, 
for  that  I  do  much  rely  on  the  sense  of  these  words  in  the 
power  of  Earl  Henry,  ^<  at  any  time  or  times,  and  from  time  to 
time  after  the.  death  of  Earl  William,  and  Edward,  without 
issue  male,  to  limit  a  jointure,"  &c.  which,  by  this  opinion  of 
Earl  Henry's  present  power,  though  not  to  take  eflect  till  after 
the  12,000/.  raised,  is  endeavoured  to  be  evaded  by  saying  he 
had  a  power  ezerciseable.  by  way  of  appointment  from  and  im- 
mediately after  their  deaths  without  issue,  though  iKit  lei  take 
efiect  till  the  estate  of  the  trustees  ceased. 

I  now  come  to  the  other  interpretation  of  the  words,  ^  ex- 
cept as  is  before  excepted,"  which  is  that,  viz.  except  Holbom 
and  Staffordshire  lands  absolutelj/  out  of  the  power ^  (c)  and  the 
Somersetshire  and  other  portionary  lands  only  during  the  time 
that  the  trustees  have  them  for  raising  the  12,000/.:  but  when 
that  is  raised,  and  the  estate  in  Earl  Henry,  then  those  lands 
also  to  be  in  the  power — not  excepted. 

I  conceive  this  cannot  be  the  literal  or  proper  interpreta- 
tion of  the  words;  '<  except  as  is  before  excepted,"  to  except 
those  lands  out  of  fearl  Henry's  power  only  with  a  quousque  ; 
and  yet  I  shall  agree  that  an  interpretation  or  construction 
Pttght  not  to  be  against  the  letter. 

I  agree,  though  an  interpretation  or  construction  ought  not  Constroctioii 
to  be  against  the  letter  of  a  deed,  yet  in  some  cases  a  strained  y^^^i^  {^e 
and  secondary  interpretation  may  be  admitted  ui  eoiteiur  ab-  ^tter  of  & 
surdum,  when  the  intention  of  the  parlies,  by  comparing  it  <*«««*  *!«*'» 
with  other  parts  of  the  deed,  is  plain  and  manifest  to  have  it  strained  and 
flo.    But  where  the  intention  of  the  party  is  not  clear  and  secondary  in- 
plain,  but  is  in  asquilibrio  as  it  were,  in  such  case  I  shall  not  may^^ad" 
inake  a  strained  or  secondary  exposition,  or  construction,  but  niitted  to 
_j-»        1.       ...      1  .    .         .        -  .  avoid  ab- 

surdity, wbere  the  plain  intention  of  the  parties  in  the  other  parts  of  the  deed  if  to 
have  it  so  I  otherwise,  where  the  intention  of  the  party  is  not  clear,  but  in  esin* 
librio  as  it  were. 
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eerpound  then  after  the  more  proper  and  natural  camtruetion 
of  the  words. 

la  the  natural  and  g rammatioal  coniitraetion  of  the  words, 
*' except  as  is  before  excepted,"  I  conceive  thej  are  no  more 
but  except  before  excepted.  It  has  but  a  single  aspect  to  the 
things  excepted,  and  not  to  the  moBner  of  the  exception  ;  for, 
then,  in  a  true  and  grammatical  constroction,  the  word  ex- 
cepted should  be  twice  repeated ;  thus,  except  all  the  premses 
before  excepted  in  manner  as  they  are  excepted;  for  it  must 
by  that  constriiotion  have  a  double  reference,  both  to  the  things 
excepted,  and  to  the  manner  of  excepting  it.  It  cannot  be 
denied  but  that  this  exception  hath  relation  to  the  thing  ex- 
cepted. 1  conceive  it  is  not  sufficiently  expressed  to  relate  to 
the  mamtcr  of  excepting  it. 

Much  hath  been  insisted  upon  the  words  as  and  sicsdj  and 
that  the  sieui  most  have  a  sic.  And  it  hath  been  also  insisted 
upon  that  the  words  are  in  the  singular  number,  as  is  before 
exeepted,  and  not  as  are  before  excepted.  I  crave  pardon  if  I 
do  not  understand  the  force  of  the  aiigument  from  the  word 
being  u,  and  not  are  excepted  ;  for  if  it  were  are  or  ti,  the 
word  in  Latin  is  in  the  impersonality,  except  pro  ut  prasexdpi'^ 
turj  which  takes  in  all  the  exceptions.  But  if  you  take  it  in  the 
singular,  as  my  brother  would  have  it,  it  makes  more  for  roe ; 
for  there  was  but  one  single  exception  in  the  limitation  of  use 
to  Earl  Henry,  and  therefore  it  more  strongly  enforces  (if  it 
have  any  force)  a  reference  to  this ;  for  the  sicut^  I  conceive 
that  is  not  the  proper  JiStin  word  in  this  pUce,  for  in  our  law 
we  have  co«nmonally  pro  ut  excipitur^  aad  not  sicut  exei* 
fitur. 

But  I  most  observe,  since  we  are  upon  criticisms,  that  the 
words  are  not,  '^excepted  as  it  is  before  excepted,"  but  *^  ex« 
cepted  as  is  before  exeepted."  They  make  some  difference  in 
the  English,  but  more  in  the  Latin,  by  which  we  may  the  better 
explain  them,  as  but  hath  been  expounded  by  sed^  or  cum^ 
and  exposition  made  accordingly.  In  the  Latin,  '*  as  i<  is  be- 
fore excepted,"  rendering  it  literally,  it  is  <^  exeepiis  pro  ut  ex^ 
cipitur^^  or  ^^prasanteaexcipilur/*  but  <^  as  tf  before  excepted," 
is  ^^exceptis  prwexceptis,^^  or  **  exceptis  quas  praexdpiuniury* 
or  ^^pras  antea  excipitmry^  or,  in  thesii^ular  number,  *<  excepto 
quod  prmexcipitur.^^  I//,  both  in  grammatical  and  legal  con* 
struction,  may  import  identity,  as  descendit  ui  fiUo  et  hmredij  et 
fuit  sdsitus  ut  de  lihero  ienemento^  that  is,  he  wasjilius  et  kmresf 
he  was  seised  de  libero  tenemento:  hut  prout  may  signify  some* 
times  secundum  quod,  and  relate  to  the  manner  of  exception 
more  properly  than  the  thing  ex^pted.  But  in  troth  our 
English  as  signifies  quod^  or  that,  as  frequently  as  4f</  I  will 
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io  M  t  may;  I  will  do  as  b^cortieth  We,  (Tiat  is  Mlh^t  I  may,  or 
that  which  I  may,  or  that  which  becometh  nie. 

But  it  is  plain  that,  in  common  acceptation,  "  except  as  h 
before  excepted,"  and  *^  except  before  excepted,"  are  syrto- 
nymous,  and  si^^nify  the  same  thinfi;8  without  any  criticisms  ; 
and  so  it  is  in  this  very  case,  (d)  In  the  powers  to  the  Lord 
Fitzwarren  for  jointure,  there  is,  "  except  as  is  last  before- 
mentioned  to  be  excepted  ;^*  that  is,  the  lands  in  High  Holborn 
and  the  county  of  Stafford,  which  bad  before  a  total  and  no 
qualified  exception  ;  and  in  the  next  power  to  him  for  leases, 
<*  except  the  premises  in  High  Holborn  and  the  county  of 
Stafford,"  which  is  idem  per  idem  ;  and  yet  there  tbe  as  is 
added  io  the  first  of  the  powers,  and  not  in  the  second ;  nay, 
in  the  very  powers  to  Earl  Henry,  now  under  consideration, 
tboogb  the  power  for  jointure  is,  *<  except  as  is  before  excepted,^* 
yet  in  the  power  to  him  for  leases,  which  immediately  follows, 
it  is,  ^  except  as  is  last  beforementioned  to  be  excepted  *^  the 
yery  same  words  that  are  in  the  exception  in  the  power  of 
jointure  to  the  Lord  t^iizwarren.  And  there  the  word  ai, 
agreeing  with  the  word  last  beforementioned^  seem  rather  to 
refer  to  the  thing  excepted  than  the  manner  of  excepting  it; 
and  the  sense  of  them,  except  last  beforementioned  to  be  ex«. 
cepted,  and  except  as  is  last  beforementioned  to  be  excepted, 
are  all  one. 

These' may  seem  to  be  too  grammatical  and  criticpil  observ- 
ations, ei  scepe  numero  ubi  verborum  proprietas  atlenditur  rerum 
sensus  amittitur:  but  the  use  1  make  of  them  is,  first,  to  take  off 
the  force  of  the  objections  from  the  word  as  f  secondly,  to 
shew  that  the  most  proper  and  vulgar  signification  of  the  words 
^  except  before  excepted,"  and  of  the  words  <'  except  as  is 
before  excepted,"  is  the  Same.  Though  I  deny  not^  as  I  said 
before,  that  in  some  cases  the  intention  expressed  in  the  deed 
appearing  clear  to  that  purpose,  the  secondary  sense,  viz.  that 
except  as  is  tiefore  excepted  may  take  in  as  well  the  qualifica* 
tion  and  manner  of  exceptlng^  as  the  thing  excepted,  but  not 
generally  and  universally,  nor  where  the  intention  appears  not 
manifestly.  And  therefore  I  shall  follow  the  method  taken  by 
my  brethren  to  search  into  the  intention  of  Earl  William  ap- 
pearing in  the  deed,  and  examine  whether  the  intention  of 
Earl  William,  appearing  in  the  deed,  inclines  more  to  except 
those  Somersetshire  and  portionary  lands  out  of  the  power  of 
Earl  Henry  for  jointure,  or  lease,  or  to  include  them  within 
his  powers ;  for  the  intention  of  it  matiifestly  appearing  may 
guide  us  either  to  the  first  and  more  proper,  or  to  the  second 
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KnA  less  proper,  exposition.  The  plaintiff's  lessor  claiming  as 
heir  to  Earl  William,  it  would  serve  my  turn  if  the  intend- 
ment stood  indifferent,  and  that  it  did  not  appear  more  one 
way  than  the  other,  whether  Earl  William  intended  that  Earl 
Henry  Bouchier  should  hare  power  to  make  a  jointure,  or  to 
make  leases  of  the  lands  in  Somersetshire,  and  other  the  por« 
tionarj  lands,  or  not.  But  yet  I  conceive  his  intention,  so 
far  as  it  may  be  collected  out  of  the  deed  which  is  our  guide 
in  this  case,  is  much  more  strong  than  Earl  Henry  should  have 
no  such  power  than  otherwise. 

.  For,  first,  it  appears  that  Earl  Henry  had  no  greater  estate 
than  for  life  limited  to  him  in  these  portionary  lands,  and 
that  estate  for  life  was  not  to  commence  as  to  these  lands  till 
after  the  portions  for  Earl  Edward's  daughters  paid.  These 
portions  might  have  been  more  than  18,000/.  if  there  had  been 
more  than  three  daughters :  but  they  came  to  12,000/.  The  join- 
ture out  of  these  lands  could  not  be  limited  till  that  1S,000/. 
raised;  the  raising  of  this  1S,000/.  was  not  to  begin  till  after  the 
death  of  the  Earl  William  and  Liord  Fitzwarren  without  issue 
male ;  and  that  Earl  Henry  was  in  possession ;  and  this  12,000/. 
is  not  an  inconsiderable  sum  to  be  raised,  especially  without 
sale,  which  the  trustees  had  no  power  to  make.  Can  any  man 
think  that  Earl  William  did  expect  or  intend  that  Earl  Henry 
(being  the  only  male,  and  only  person  of  the  stock  to  whom 
the  earldom  should  descend, as  may  be  inferred  by  the  limiting 
the  remainder  over  to  the  heirs  females)  should  be  enforced, 
^fter  the  earldom  fell  to  him,  to  continue  unmarried,  or  with- 
out making  a  jointure,  till  this  12,000/.  was  raised  by  the 
trustees  ?  Earl  Henry  (upon  the  death  of  the  others  without 
heirs  male)  by  the  deed  had  a  present  power  to  make  a  jointure 
of  all  the  rest  of  the  estate,  which  appears  io  be  very  consi- 
derable. If  he  had  made  those  in  jointure,  I  will  not  now 
deliver  my  opinion  upon  the  point  of  law,  whether  he  could 
make  an  addition  or  supplement  to  that  jointure  out  of  those 
lands  if  the  power  reached  to  them,  because  it  may  come  in 
question  hereafter,  and  there  hath  been  no  cause  to  take  it  into 
consideration.  But  I  will  say  this,  that  nothing  appears  in 
the  deed,  that  Earl  William  intended  to  give  any  power  to 
make  an  additional  or  supplemental  jointure  to  the  same  wife 
that  had  a  jointure  before  out  of  the  same  estate,  or  to  make 
her  two  jointures. 

Secondly,  it  appears  that  the  powers  which  Earl  William 
intended  to  Earl  Henry  to  make  jointure  or  leases  were  to 
take  commencement  at  the  death  of  Earl  William  and  his  son, 
without  issue  male.  The  words  are  express,  "  that  it  shall  be 
lawful  for  Henry  at  any  time  or  times,  and  frpm  time  to  time 
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^(ter  the  death  of  Earl  William  and  EdWard  without  issue 
Inale,"  to  make  a  jointare,  and  to^make  leases.  If  ^  from  time 
to  time/'  then  immediately  after  Edward's  death  without  issue, 
and  at  any  time  during  Earl  Henry*S  life  before  portions  raised, 
the  words  may  be  fully  and  literally  supplied  out  of  the  rest 
of  the  estate,  but  cannot  out  of  these  portionary  lands ;  for  he 
cannot  at  any  time  or  times  after  their  deaths  without  issue 
male,  and  after  the  portions  paid,  and  not  at  any  tinieor  times, 
and  from  time  to  time  after  their  deaths  without  issue  male. 

And  I  observe,  that  to  make  that  interpretation,  that  the 
power  should  be  construed  respectively  to  reach  to  the  rest 
presently,  and  the  portionary  lands  after  the  1S,000/.  levied, 
it  must  have  the  aid  or  supply  of  a  double  addition.  First,  the 
words  *<  from  time  to  time  after  the  deaths  of  Earl  William 
and  his  son  without  issue  male"  must  in  construction  have 
an  addition  of  the  words,  or  after  the  raising  of  the  18,00W. 
respective! t/.  Secondly,  to  the  words  ^  except  as  is  before  ex-* 
cepfed"  there  must  be  another  addition  of  these  words,  rr- 
spectively  as  the  same  are  hereinbefore  excepted. 

And  I  do  observe  that  the  other  lands  were  not  subject  to 
the  19,000/.;  and  as  to  them  all  these  powers  for  jointure  are 
as  it  were  annexed  to  estates  in  esse.  The  Lord  Fitxwarrm 
had  an  estate  in  esse^  though  in  remainder ;  so  had  EaH 
Henry :  but  of  these  portionary  lands  the  fee  simple  was  in 
Xiord  Russell  and  others  ;  and  there  was  but  a  possibility  of 
an  use  in  Earl  Henry.  And  therefore  I  think  in  such  case  to 
give  a  power  to  make  a  jointure,  or  leases  of  such  lands, 
whereof  he  had  but  a  contingent  future  use,  and  the  use  was 
limited  to  others  in  fee,  it  requires  especial  and  proper  words. 
At  least,  the  intention  of  Earl  William  to  have  it  so  ought 
plainly  and  manifestly  to  appear  in  the  indenture  itself. 

I  have  not  yet  heard  any  other  but  conjectural  arguments  at 
most,  that  the  intention  of  the  deed  was  so ;  and  when  words 
are  express  and  plain  as  here  they  are,  and  may  have  their 
effect  as  here  they  have,  on  the  rest  of  the  estate,  (which  by 
the  name  and  number  of  the  manors  and  lands  seems  to  be  far 
the  greatest,)  in  such  case,  withput  a  clear  manifestation  of  the 
intention  to  that  purpose ;  to  make  up  the  construction  of  this 
clause  of  the  power  of  Earl  Henry  with  such  additions  as 
these,  seems  to  me  not  to  interpret  the  power,  but  to  make  new 
ones. 

But  to  prove  the  intention  of  Earl  William  to  give  power 
to  Earl  Henry  over  all,  it  was  urged  that  it  were  a  strange 
thing  if  Earl  Henry,  having  such  an  estate,  being  a  West 
country  estate  consisting  in  old  rents,  &c.  should  not  have 
power  to  lease  it.   I  allow  th&t  if  he  hath   power  to  make  a 
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Jb•«^,  he  hi^tfi  j^wer  to  mfike  9  jpinture ;  and  therefore  tfie 
jMlgqineoi  from  the  one  poirer  to  the  other  teing  both,  as  to 
tbiB  purpose,  penned  aUl^s,  is  good.  Bvit  the  answer  is  plain : — 
if  be  4o  maife  it  in  jointure,  as  it  is  alleged  here  he  hath  done, 
then  it  may  bie  a  question,  whether  he  can  execute  the  power 
Ipr  leaeing  alao,  after  he  ha^  executed  the  other  power  for 
jointure.  But  if  he  might,  yet  since  bi^  death  the  mischief  is 
tbeaaiQe;  f^r  the  jiOii^r^^ss  can  malu?  none  of  those  We^t 
country  leases,  but  only  determinable  on  her  own  life ;  and  so 
pjgbt^arl  Henry,  after  the  19,000/.  rai^d,  make  leases  deter- 
Viiaab^  upon  Us  life. 

Secondly,  it  was  said,  Earl  William  intended  to  preserve 
the  honour  wbicb  descended  to  Elarl  Henry,  and  to  prefer 
Mm  before  bis  dacUghters;  and  therefore  it  was  reasonable  he 
abould  have  as  large  powers  a9  Edward  I^ord  Fitzwarren 
had. 

To  this  I  answer,  the  case  is  not  the  same ;  for  though  Ed- 
ward Lord  Fitzwarren  had  a  power  to  make  those  portionary 
lands  in  jointure,  yet  it  w^»  but  a  power ;  he  might  aettle  only 
part  in  jointure,  and  he  was  a  son,  and  might  very  well  be 
trusted  between  bis  wife  and  bis  sons  and  daughters — a  mother 
and  her  children.  But  the  case  is  not  so  with  Earl  Henry :  he 
was  a  fiir  remote  coasfin  to  the  children  of  the  Lord  Fitzwar- 
rai«  fiAo  were  in  the  ^xth  or  seventh  degree  from  him,  he 
being  but  a  eousin-german  to  their  grandfather,  as  appears  in 
the  deed ;  and  therefore  it  was  more  than  probable ;  and  the 
event  proves  it,  that  he  would  execute  his  power  to  the  ui* 
SMMt  for  a  wife»  or  in  making  leases,  rfither  than  preserve  it 
Ibrlbem  in  remainder,  who  were  in  so  remote  a  distance. 
Jiy  brother  Browne  made  a  good  qucsre^  whether  it  could 
be  priidentially  imagined  that  Earl  William,  if  he  were  asked 
the  question,  whether  if  Earl  Henry,  his  collateral  kinsman, 
died  without  issue  male,  his  lady,  who  was  a  stranger  to 
£arl  William,  should  go  away  with  these  lands  in  question, 
having  in  effect  the  rest  of  the  whole  earldom  from  his  own 
grandchildren  for  her  life,  he  would  answer  it  affirmatively. 
l!^o,  certainly,  wji^n  it  is  to  be  considered,  that  there  was  a 
fair  estate  besides  left  to  .make  a  jointure,  and  that  this  could 
not  take  effect  till  his  grandchildren*s  portions  raised ;  and 
fio  uncertain,  and  not  fit  for  a  jointure;  and  that  this  very 
estate  is  limited  by  him  for  want  of  Earl  Henry's  issue  male 
to  those  grandchildren;  and  that  if  this  were  only  limited 
in  jointure.  Earl  Henry's  own  issue  male,  who  would  have 
been  ^arl,  must  have  depended  for  all  his  maintenance  upon 
this  jointress. 

Jt  wan  said  that  these  lands  were  the  seat  of  the  family:  but 


Ill  th$  CSMunon  PteM  and  in  other  Courts.  VK 

tliat  doth  not  appear  in  tlie  ree#rd.  But  if  so,  it  is  the  strangtr  ^^^^ 
argument  that  Earl  Henry  Willians  intended  them  for  the  heir  g^^^^  _ 
male,  and  bo  excepted  out  of  Earl  Heory>  power  to  limit  them  ^^ 

in  jointure*  Fohab9« 

And  whereu  it  is  said  that  the  rest  of  the  estate  was  not 
considerable,  that  is  gratis  dictum  /  for  it  appears  to  be  very 
con^iiderable,  by  the  many  names  and  number  of  acres  men-  ^f^fT^B^f 
tioned  in  the  fine,  as  all  the  lands  to  Cornwall,  Gloucester-  the 


shire,  and, many  manors  in  Devonshire,  &c.  ^^^^MtA^^Z, 

But  this  objection  needs  ao  answer :  it  rises  no  higher  than  ]^  to  the 
to  a  bare  conjecture  at  most  of  Earl  William's  thoughts.  And  po«Mr  «f 
we  are  not  to  judge  of  them  farther  4haa  they  are  legible  in  jointam? 
the  deed. 

Another  reason  which  moves  me  against  this  construction  of 
tiie  words,  ^^  except  as  is  before  excepted,**  that  they  should  be 
taken  to  except  only  the  portionary  lands  till  the  12,00(V.  for 
the  portions  raised,  and  no  longer,  is  this: — By  the  indentuse 
the  12,000/.  is  to  be  raised  out  of  the  rents,  issues,  fines, 
casualties^,  or  profits  of  these  lands  ;  pind  it  is  not  to  be  raised 
by  sale.   And  it  appears  by  the  power  reserved  for  makiqg 
leases,  that  this  estate  consists  much  of  old  rents;  and  «oit 
was  agreed  by  the  defendant's  counsel,  who  made  this  objection 
upon  it.     And  it  appears  by  the  jointure  deed  made  to  the 
Countess  Kachd  by  Earl  Henry,  found  in  this  verdict,  that 
the  12,000/.  was  raised,  as  well  out  of  the  fines  and  casnlUes 
as  the  rents  and  revenues.    The  finee  which  should  raise  the 
12,000/.  by  reasonable  intendment  must  be  fines  for  leasee, 
and  it  is  reasonably  to  be  presumed  that  the  12,000/.  which 
is  found  to  be  raised  was  raised  by  feases  made  by  the  trustees, 
and  that  Earl  William  intended  they  might  make  such  leases, 
if  such  leases  were  made  by  the  Lord  Russell,  and  other  the 
trustees,  if  afterwards  Earl  Henry  might  limit  these  lands  in 
jointure,  this  jointure  must  take  place  and  precede  the  leases, 
and  avoid  them  during  the  jointure ;  for  (he  leases  made  by 
the  Lord  Russell  and  other  trustees  are  made  not  by  virtue  of 
a  power,  but  out  of  the  estate  limited  to  tbem  and  their  lessees 
come  under  them  ;  but  the  jointress  claims  under  Earl  William 
by  the  fine.    And  in  construction  of  Jaw  it  is  as  if  the  jointure 
were  originally  limited  to  her  upon  the  finci  as  appears  by  the 
cases  cited  before. 

If  it  be  said  that  the  power  shall  be  understood  so  as  that 
her  jointure  shall  take  effect  charged  with  the  estates  made  bry 
the  trustees,  I  say  that  were  to  make  a  farther  addition,  or 
supply  to  the  words  of  the  power,  m.  to  add  these  words, 
this  pother  lo  be  subjeci'io  the  lema  made  bg/dhedrustees;  and 
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\*^v*^      do,  there  may  be  made  quicUibet  ex  quolibeL 

BoswoRTH        Bqj^  secondly,  I  answer  that  ini  such  cdses,  where  powers 

FoRAi^D.      ^^  ^^  ^  P"^ '"  execution  to  take  effect  subsequently,  and  to 

Wherepowen  stand  charged  with  estates  made  by  those  who  claim  under  the 

are  to  uke      limitations  of  the  uses  in  the  conveyance,  there  ought  to  be 

;  qaently°  and    ^^P^^^^  i>^ords  for  it,  and  so  hath  been  in  all  conveyances  thtft 

to  stand         *I  ever  saiw  ;  for  otherwise  it  is  contrary  to  the  nature  of  the 

cste^^nuide    P^^^^y  which  is  understood  to  have  its  essence  from  him  who 

b^  those  who    <Sreated  it,  and  in  constrQction  of  law  to  precede  the  limitations 

claim  under     ^f  iiooa 

_,  ,        III    llo6o« 

conveyance.        And  this  is  proved  by  Whitlock's  case,  and  Fox  and  Brick-' 

ti^ere  ought  to  rood's  case,  which  I  cited  before. 

words  for  it;        So  that,  (e)  as  the  defendants  would  construe  the  words  of 

otherwise  it  is  the  power.  Earl  Henry  might  limit  these  portionary  lands  in 

the  nature  of  jointure,  or  make  leases  of  them  as  soon  as  Earl  William  or 

thepower»       his  SOU  died  without  issue  male;  and  then  in  all  probability 

dterSood  to'     *^®^  being  a  jointure,  and  possessionary  and  reversionary 

have  itses-      leases  intervening,  the  portions  could  not  be  raised  in  any  con- 

hira  who™       Venient  time  to  marry  the  daughters.    Or  if  leases  were  made 

created  it,       by  the  Lord  Russell  and  the  other  trustees,  (e)  and  so  the  por- 

and  in  con-      Hons  raised,  then  Earl  Henry,  and  so  his  Countess  here,  cominjr 
structionof    ..  '  4       •  u*         -j /J       1 

bwtopreeede  ^^  paramount,  might  avoid  these  leases. 

the  limiutioa  For  it  much  differs  from  the  case  ISEliz.  290.,  and  Duttdn 
and  Ingram's  case,  S  Cr.  427. ;  where  the  case  in  effect  was, — 
a  man  devised  lands  to  his  son  John,  and  the  heirs  of  his  body, 
upon  condition  that  he  should  grant  a  rent  of  4/.  to  Stephen, 
his  second  son,  and  bis  heirs,  which  grant  was  made  aoeordiog- 
ly.  It  was  resolved,  that  by  the  limitation  of  the  will,  John  ia 
to  make  the  grant  of  this  rent,  which,  being  by  the  appoint- 
ment of  the  donor,  stands  with  the  gift,  and  shall  bind  the 
issue  in  tail.  Secondly,  That  this  rent  in  fee  simple  shall  con^ 
tinue,  though  the  estate  of  John  be  determined ;  for  it  was  a 
good  grant  of  the  rent  in  fee,  issuing  out  of  all  the  estates,  and 
not  out  of  the  estate  tail  only;  and,  being  guided  by  the  direc- 
tions of  the  will,  it  shall  take  effect  (/)  according  to  the  limita'^ 
tion  thereof,  and  charge  all  the  inheritance. 

The  case,  ISEliz.  S90.,  which  is  also  2  Cr.  57.  is,— A  recovery 
was  suffered  in  London  to  the  use  of  the  reversioners  till  they 
have  made  a  lease  by  indenture  for  forty  years,  and  after  to  the 
use  of  the  baron  and  feme,  and  the  heirs  of  the  feme,  it  being 
her  land,  the  wife  cannot  avoid  this  lease. 

(e)  ;rhe  paragraphs  from  this  pass-     in  Carter's  report  of  the  c&^e. 
'age  to  p.  178, **finesniade  in  grant-         (f)  The  word  «•  effect'*   is  heftr 
iag   estates,"  seem  to  he  omitted     supplied*      . 
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In  tlioAie  e^nea  the  gnlnt  of  Cbe  t^ni  and  the  lease  for  years  were 
raised  by  a  coasmon  law  estate,  and  not  hj  riHiie  of  a  power ; 
and  by  the  express  words  as  well  as  by  the  intent  of  the  deed, 
were  to  take  efTect  from  the  time  of  fh6  making;  and  the  estate 
of  the  freehold  and  reversion  w^re  to  be  dogg;6d  Wltli  them. 
But  the  estates  raised  here  by  Henry  Earl  of  Bath  by  virtae 
of  the  power  wera  in  law  to  precede  the  estate  limited  to 
Henry  himself,  as  if  they  had  been  precedaneousty  limited  by 
Henry  himself;  and  also,  by  the  express  words  of  the  deed,  the 
powen  were  to  take  place  from  the  death  of  Edward  without 
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The  force  of  this  objection  one  of  my  brethren  of  the  con- 
trary opinion  would  avoids  by  denying  that  the  Lord  tlussell 
and  other  the  trustees  bad  any  power  tb  iliake  leases ;  and  af- 
firming that  the  clause  wherelr)r  they  are  to  raise  the  portions 
for  daughters  out  of  the  rents,  fines,  issues,  casualties,  ^nd  pro- 
fits of  the  lands^  is  to  be  expounded,  not  of  fines  by  making 
leases,  but  of  fines  of  copyholds,  or  fines  in  cotirts. 

But  this  construction,  I  take  it,  is  contrary  to  the  bent  of 
the  former  argument,  wherein  it  was  insisted  upon  that  the 
manors  consisted  most  of  old  rents.  It  must  be  a  very  great 
yearly  present  revenue  which  would  raise  timdy  portions  of 
4000/.  a-piece  to  the  three  daughters,  in  all  12,000/.;  and  if 
there  had  been  many  more  daughters,  (ds  tberi  there  mfigfht) 
4000/.  more  to  ev^ry  other  daughter;  #hich  eld  rdnts  i^ilt  not 
well  pay  unless  by  fines  upon  lease?. 

The  ^ord  fines  cannot  reasonably  be  takcfti  fot'  itnes  of  C6py- 
holds ;  for,  first,  it  doth  n6t  appeaf,  neither  for  aught  I  have 
heard  are  there  any  such  c6pyholds ;  and,  unless  the  contrary 
appear,  it  should  be  presumed  that  all  lands  are  of  the  natui'e 
of  and  disposeable  according  to  the  common  law.  Secondly, 
The  great  care  which  is  taken  to  limit  a  powef  to  Earls  Wil- 
liam, Ekiward,  and  Henry,  being  tenants  fo^  life;  t6  make 
leases,  argues  that  the  Istnd  was  leasehold,  not  copyhofd  ;  for 
there  needed  no  reservation  of  pother  upon  copyholds,  dominus 
pro  tempore  might  grant  them  according  to  custom. 

And  the  ^vordjints  cannot  be  taken  for  fines  in  doufts  in 
nature  o(  amerciament ;  for  such  fines  are  to  be  imposed  only 
in  courts  of  record^  and  for  ofiences.  These  ate  only  courts 
of  manors,  and  which  have  no  such  piiwer.  If  ther^  wefe  any 
other  courts  of  record  they  should  have  beeil  found  ih  the  ver- 
dict, which  finds  the  seisin  of  Earl  Willittnt.  Besidi^s,  sUdh 
kind  of  fines  make  little  towards  raising  mth  poitions  as  these. 
Aad  the  subject  matter  being  the  raising  porti6as  dut  of  esfoteft 


Unless  the 
coatniry  ap- 
pear, it  shalt 
be  presumed 
that  ail  iauds 
are  of  the  na- 
tureofanddis- 
poseable  ac- 
cordiDgtoUie 
common  law. 

There  needs 
no  reservatioa 
of  power  to 
lease  upon 
copyholds  % 
the  lord  may 
grant  them  ac- 
cording to  the 
customs,  (f) 
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by  fines,  it  is  a  violence  offered  to  tbe  words  to  construe' them 
otherwise  than  according  to  common  and  vulgar  speech  and 
intendment,  m.  to  raise  them  by  fines  made  in  granting  estates. 
And,  lastly,  ir  the  intendment  of  the  deed  were  totally  du- 
biousy  as  to  me  it  seems  otherwise,  then  I  ou^ht  to-construe  it 
in  favour  to  the  heirs  of  Earl  William,  who  made  the  settle- 
ment, and  to  whom  the  same  is  limited  in  remainder ;  and  gives 
these  lands  to  them,  rather  than  to  give  the  whole  estate  to  a 
jointress,  who  is  a  stranger  to  the  estate  and  family  of  Earl 
William ;  and  who  is,  or  might  by  the  power,  be  provided  for 
sufficiently  out  of  the  rest  of  the  estate. 

I  shall  in  the  next  place  give  an*answer  to  some  objections 
which  have  been  made,  and  not  yet  answered.  One  mign  ob« 
jection  was  made  by  my  brethren  who  argued  for  the  defend- 
ant to  this  efiect:  that  it  is  frequent  to  have  a  transposi* 
(ion  of  words  to  make  all  parts  of  a  deed  to  agree,  when  other- 
wise  there  may  seem  a  repugnancy;  and,  therefore,  if  tlie 
words  of  the  limitation  of  uses  had  been,  and  for  default  of 
issue  male  of  Edward^  then  of  all  the  premises^  other  than  or  ex* 
cepij  (for  under  my  brother*s  pardon,  who  made  a.diflerence, 
other  than  is  only  a  perfect  word  of  exception,)  the  Somerset^ 
shire  landsy  to  the  use  of  the  trustees  and  their  heirs  quousque 
the  12,000/.  raised;  and  after ^  of  those  Somersetshire  Jands^  as 
also  of  the  rest  after  the  death  of  Edward  without  issue  mote^  to 
Henry  for  life^  and  so  to  his  first  soUySrc.:  it  was  said  this 
would  have  made  all  clear,  that  the  intention  of  the  exception 
was  only  till  the  portions  raised.  And  as  it  is,  it  ought  to  be 
so  construed,  it  being  but  a  transposition  suitable  to  the  words 
in  the  other  limitation  of  the  Somersetshire  lands ;  the  varying 
it  and  dividing  the  sentence  being,  as  was  said,  only  to  avoid 
confusion  in  the  deed. 

To  this  I  answer,  first,  that  if  the  words  had  been  so  penned, 
it  had  been  no  exception  properly,  but  a  postponing  of  the  So- 
mersetshire lands  in  the  limitation  to  Eat]  Henry. 

But  if  you  make  a  case  wherein  you  shall  insert  words  of 
exception,  as,  except  the  Somersetshire  lands  till  the  12,000/. 
portions  raised^  in  the  words  of  limitations  of  the  estate  which 
will  be  distinct,  I  will  not  determine  how,  in  such  a  case,  the 
words  in  the  proviso  of  power  for  Earl  Henry  may  extend;  for 
still  there  is  an  unsuitableneas  of  it  to  the  estate  of  Earl 
Henry,  the  power  being  by  the  lessor  exerciseable  while  the 
portions  are  raising. 

But  I  answer,  that  case  is  clean  difiering  from  ours;  for 
there  the  exception  in  the  body  of  the  limitation  was  but  a 
partial  exception,  and  the  whole  lands  were  not  excepted* 
But  in  our  ca^  tbe  whole  Somersetshire  lands  were  excepted 
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out  of  the  body  of  that  limitation ;  and  it  is  trufi  that  land  is 
not  excepted  out  of  the  deed,  but  out  of  that  limitation  :  but 
the  exeeption  is  a  total  and  absolute,  and  not  a  partial  excep* 
tioD.  It  abselately  excepts  the  lands  (not  only  part  of  the 
estate  of  the  land)  out  of  that  limitation.  If  I  grant  my  ma- 
nor of  A.  except  the  Jointure  of  my  mother  for  life^  the  re* 
rersion  is  not  excepted^  but  if  I  txcept  the  lands  which 
die  hath  in  jointure  far  her  Ufe^  it  is  excepted.  And  tHis 
is  not  like  the  case,  which  one  of  my  brethren  put,  of  an  ex* 
ception  of  Blackacre  for  years,  with  a  limitation  after  of  all  the 
premises,  except  before  excepted ;  for  then  the  whole  lands,  or 
the  whole  estate  in  the  lands,  is  not  excepted. 

But  I  return  this  objection  thus :  that  by  making  two  dis- 
tinct limitations  in  the  uses  to  Earl  Henry,  whereas  he  might 
morejacili  and  easily  have  limited  the  Somersetshire  lands 
fuonsque  among  the  other  limitations  of  the  estate,  it  rather 
argues  that  he  intended  to  distinguish  them  in  the  powers  from 
thereat,  since  he  distinguished  them  in  the  limitation.  And 
so  when  he  hath  these  words  in  the  power  <*  except  as  is  be- 
fore excepted,"  the  exception  being  absolute  in  the  limitation, 
it  must  be  so  in  the  power. 

One  other  objection  was  made,  and  much  relied  on,  in  the 
argument  on  the  defendant's  part  at  the  bar.    Upon  the  last 
clauses  of  the  indenture,  after  the  limiting  the  powers  to  Earl 
Henry  for  jointure  and  leases,  it  follows :  ^  And  that  the  said 
fine  shall  be,  and  the  conusees  shall  stand  and  be  seised  of 
and  for  so  much  of  the  said  premises  as  shall  be  so  limited  in 
jointure  as  aforesaid,  or  as  shall  be  by  him  leased  as  aforesaid 
to  the  use  of  such  wife,  and  also  for  the  use  of  such  leasees  for 
and  during  their  several  estates  so  to  them  to  be  granted,  and 
according  to  the  effect  of  the  same  several  leases;"  which  very 
words  are  also  terminis  terminantibus  at  the  close  of  the  powers 
to  Earl  William,  and  at  the  close  of  the  powers  to  the  Lord 
Fitzwarren,  and  neither  enlarge,  or  diminish,  or  explain  the 
matter  of  the  powers,  but  are  relative  to  the  powers*,  be  they 
what  they  will  be.    But  then  it  is  subjoined  as  followetli  s 
<^  And  as  well  of  the  reversion  and  reversions  of  all  and  sin- 
gular the  premises  which  shall  be  so  assigned  for  jointure  or 
leased  bj  the  said  Earl  Lord  Fitzwarren,  and  Henry  Bouchier, 
or  by  any  of  them  respectively  in  manner  and  form  aforesaid,  as 
also  of  all  other  the  said  premises  before  excepted,  except  the 
said  premises  in  High  Holborn  and  in  the  county  of  Stafford, 
to  the  uses,  limitations,  interests,  and  purposes  hereinbefore 
declared  and  expressed,  and  to  or  for  no  other  use,  intent,  or 
purpose  whatsoever." 

1  confess  I  understood  not  the  force  of  the  argument  from 
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hence.  I  think  the  inference  is, — Because  only  High  Holborn 
and  the  lands  in  Staffordshire  are  excepted  here,  that  there* 
fore  Somersetshire  and  the  portionary  lands  are  to  the  uses 
before  declared.  No  doubt  of  it,  they  are  to  the  uses  before 
declared  of  them  in  the  limitations  and  provisoes  themselves. 
This  clause  is  but  the  winding  up  clause;  which,  though  un- 
necessary, yet  is  usual  in  all  conveyances  where,  after  a  limit- 
ation of  uses,  there  is  an  interposition  of  estates  by  virtue  of 
powers,  to  add  that  after  the  estates  by  virtue  of  these  powers 
ended,  the  lands  shall  be  to  the  uses  before  declared.  Bot 
this  declaratory  clause  adds  not  nor  alters  any  thing  toadni^ 
the  uses  or  the  powers  before  declared ;  but  coMrarywise  is 
tied  up  to  then  by  several  relative  words,  as  the  words  $a  re- 
spectivelj/y  and  in  maimer  and  form  aforesaid.  So  that  I  know 
not  how  it  could  be  more  significantly  expressed  than  as  it  is, 
that,  after  the  several  estates  by  virtue  of  the  several  and  re- 
spective powers  determined,  the  premises  shall  be  to  the  former 
uses  respectively. 

I  have  done  with  this  objection  also. 

And  in  regard  the  intention  appears  not  clear  that  Earl 
Henry  should  have  any  power  at  all  over  these  portionary- 
lands,  but  barely  an  estate  for  life  after  the  MJXIOL  raised, --« 
that  the  construction  is  to  be  made  as  of  a  deed  and  not  of  a 
will,— that  the  words  of  Earl  Henry*s  power  are  literally  ful- 
filled by  the  other  lands,  and  these  are  not  brought  in  to  the 
same  power  but  by  a  violent  construction,  and  enforced  addi- 
tion of  nmny  words  not  expressed  in  the  deed,  and  to  the  pre* 
judice  of  the  heirs  at  law  1o  whom  the  same  is  also  limited  in 
remainder;  I  therefore  hold  that  Earl  Henry ^s  power  of 
making  a  jointure  extends  not  to  these  portionary  lands  li- 
mited to  the  Lord  Russell,  or  other  the  trustees  for  raising  of 
portions;  but  that  judgment  ou^ht  to  be  given  for  the  plain* 
tim 
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(Recitals  in  patents.  Where  the  premises  of  a  patent  recited  In* 
accurately  the  estates  created  bj  a  will,  those  estates  being  partly 
vested  in  the  crown,  bnt  referred  to  the  whole  will ;  and  the  ha^ 
hendum  of  the  patent  gaTO,  In  termsi  estates  commensurate  with  the 
estates  in  the  will  Itself)  being  larger  than  the  estate  specified  in 
the  recital ;  this  misrecital,  or  partial  recital  of  the  king's  estate, 
shall  not  necessarily  make  the  patent  Told. 

Where  separate  estates  in  fee  simple,  qualified  and  absolute,  are  in 
the  king,  with  other  intervening  estates  of  the  same  lands  in  other 
persons,  general  i»ord»  in  the  habendum  of  ike  kimg^s  grant  of  the 
lands,  being  sufficient  to  extend  to  all  the  separate  ^states,  but  im- 
plying one  entire  continuing  estate,  cannot  pass  all  these  separate 
estates. 

Where  the  king  Intended  to  pass  one  estate,  and  the  patent  in  effect 
passeth  more  than  one,  the  king  is  deceived,  and  the  patent  is 
void:  and  when,  Instead  of  one  entire  continuing  estate,  several 
estates  In  fractions  are  created  by  a  patent,  that  patent  is  void* 

Consideration  of  patents.    Acts  of  Parliament  confirming  patents.) 

Bridgman,  C  J. 

Edward  Holland  hath  brought  an  action  of  trespass  and  Harg.  Ml 
ejectment  against  Sir  Thomas  Fisher,  baronet,  npon  the  de-  g^' 
mise  of  Sir  John  Brooke,  knight,  now  Lord  Cobham,  of  the  Bjectment 
manor  of  Rathwinter  and  Bendish  Hall,  and  10  messuages, 
10  gardens,  1000  acres  of  land,  400  acres  of  meadoW,  800  acres 
of  pasture,  and  500  acres  of  wood,  witli  the  appurtenances  in 
Rathwinter,  Ashdon,  Hemstead,  and  Winibush,  the  lOth  Octo- 
ber 1637,  habendum  from  the  99th  day  of'September  then  last 
past  for  fire  years.    Upon  not  guilty  pleaded  the  Jury  found 
a  special  verdict ;  wherein  they  find  Special  ver- 

That  George  Lord  Cobham  was  seised  of  the  premises,  J*** 
and  held  the  same  in  free  socage ;  and  had  issue  Sir  c.,  seined  iu 
William    his    eldest  son,    George,  Thomas,  John,  fee  of  the 
Henry,   another   Thomas,   Edmund,    and  Edward,  Ce'^M 
sons,  and  two  daughters,  Elizabeth  and  Katherine;  sons  and  two 
and  15  January,  1557,  made  his  will,  and  thfercby  iS^fj^^^n'^^. 
devised,  inter  alioj  the  premises  in  questicn  to  Sir  rf,i557«made 

.  his  will ;  tie- 
vising  the  premises  to  his  sons  and  daughters  hi  strict  settlement,  with  ultimate  re- 
mainder to  the  right  heirs  of  his  youngest  son. 

(a)  This  judgment  was  delivered  and  in  1  Lev.  73.  and  Raym.  6S.  in 

00  the  22d  day  of  November  in  Mi-  Wheatley  v.  Thomas,  the  will  of 

chaelmas  termj  14  Car.  II. ;  see  1  George  Lord  Coliham,  and  the  acts 

Keh.  405.  %  and  there,  p.  411.,  the  of  parliaBaeDt,  which  eonstitute  the 

report   closes  With    «<  adjomatur,  fonndaiion  oi  thk  case,  were  dis* 

the  Court  being  divided/*  The  case  cussed  on  another  point, 
is  cited  in  1  Keb.  610.  $  where  sisp. 
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^^^^-  Willisfin  Brooks,  his  eldest  son,  for  life ;  remainder 

to  the  first  lawful  begotten  son  of  the  body  of  Sir 
William  and  to  the  hdrs  males  of  the  bodj  of  the 
same  first  son ;  and  for  default  of  such  issue,  to  the 
second  lawfully  begotten  son  of  the  body  of  Sir  Wil- 
liam,  and  to  the  heirs  males  of  the  body  of  the  same 
second  son ;  and  so  to  the  eighth  son  of  Sir  William, 
and  to  all  other  bis  sons  and  to  the  heirs  males  of 
their  bodies;  with  remainder  to  George  Brooke  for 
life,  and  so  to  hia  first,  second,  and  third,  and 
other  sons,  ut  ntpra^  and  the  berrs  males  of  their 
bodies;  with  like  remainders  to  Thomas,  John, 
Henry,  Thomas,  Edmund,  and  Edward,  and  their 
sons ;  remainders  to  his  daughter  Elizabeth,  late 
called  by  the  name  of  Marchioness  of  Northampton, 
for  life,  and  to  her  son  and  the  heira  males  of  bia 
body ;  and  so  to  her  other  sons ;  with  like  remainders 
to  bis  daughter  Katberine,  and  her  sons;  with  re- 
mainder to  the  heirs  males  of  the  body  of  bis  brother 
Thomas  Brooke,  and  the  heirs  males  of  their  bodies; 
remainder  to  the  heirs  of  the  body  of  Sir  William 
Brooke  bis  son,  lawfully  begotten,  and  to  their  heirs 
of  their  bodies ;  with  like  remainders  to  the  heirs 
of  the  body  of  George,  and  other  his  sons,  and  their 
heirs  of  their  bodies ;  and  for  lack  of  such  issue,  to 
remain  to  the  right  heirs  of  Edward  bis  youngest  son 
for  ever. 

That  S9  September,  5  and  6  P.  and  M.,  George,  Lord 
Cobham  died  seised.  Sir  William  Brooke  being  bis 
son  and  heir.  That  1579,  Edwaird  the  youngest  son 
died  without  issue.  That  Sir  William,  then  Lord 
Cobham,  had  issue,  Henry  his  eldest  son,  and  George, 
and  no  other  issue  male ;  and  three  daughters,  Eliza- 
beth, Frances,  and  Mary;  all  which  have  issues  of 
their  bodies  living, 
had  two  SODS,  H.  and  G.,  and  throe  daughters,  and  6  Ifar.  39  Blpz.  died. 

That,  6  Mar.  39  Eliz.,  William,  Lord  Cobham  died, 
Henry  being  his  son  and  heir ;  and  that  Henry,  then 
Lord  Cobham,  entered,  and  was  seised  til  leXy  Sfc. 

That,  15  November,  I  Jac,  George  was  in  doe  form  of 

law  convicted  and  attainted  of  high  treason ;  and 

likewise  Henry,  Lord  Cobham,  So  November,  1  Jac, 

was  convicted  and  attainted  of  high  treason.    That, 

at  the  aforesaid  times  of  the  said  attainders,  George 
was  attainted 

of  high  treason.    G.  was  execoted,  leaving  i»ue  Sir  W.  B.  and  two  daughters.  The 
second  son  af  the  testator  led  issue,  D.  B.  and  C.  B. 


99Sept.5andtf 
Ph.  and  M.  be 
died  seised ; 
SirW.B.  being 
his  son  and 
heiry  and  af- 
terwards W. 
Lord  C. 
1759  the 
youngest  son 
died  s.  p« 
W.  Lord  C. 


H.  Lord  a  his 
first  son  enter- 
ed, and  was 
seised  of  the 
premises. 
15 Nov.  iJac. 
G.  was  at- 
tainted of 
high  treason. 
fiSNov.  1  Jac. 
H.  Lord  C. 
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bad  issue  Sir  William  Brooke,  and  two  daughters,        166^. 
and  died.    That  George,  son  of  George,  Lord  Cob-     ^'^^^^^ 
ham,  had  issue  Duke  Brooke,  and  Charles,  and  died  ;      Holland 
and  afterwards,  11  Nov.  8  Jac,  (the  king^)  by  his      Fisher 
letters  patent  did,  inter  aUoy  grant  the  premises  to  ii  Nov.  2  Jac. 
Duke  Brooke  and  his  heirs,  "pro  ut  by  the  letters  pa-  **»®  ^m^ 
tent  (the  tenor  whereof  follows  in  hose  verba)  appears,  premises  to  D. 
By  which  letters  patent  the  king,  in  consideration  of  B.  and  his 
4269/.  to  be  paid  upon  or  before  the  4th  of  May)  7^^  letters 
1605,  and  S250/.  on  or  before  the  8th  day  of  Nov.  patent  to 

1605,  and  3250/.  on  or  before  the  4lh  day  of  May,  J^^^^^Br^o^^e- 

1606,  to  the  king,  his  heirs  and  successors,  at  the  re- 
ceipt of  the  Exchequer  by  Duke  Brooke,  grants  to 

,  Duke  Brooke,  hasred.  et  assignai.  suis^  inter  alia^  the 
said  manors  of  Rathwynter  and.  Bendish  Hall,  and 
other  the  premises;  que  quidem  omnia  et  singula, 
prsemissa,  superius  per  praesentes  data  et  concessa, 
nuper  fuerunt  parcellae  possessionura  et  haeredit. 
Henrici,  nuper  Domini  Cobham,  nuper  de  alt&  pro- 
ditione  attincti,  ac  de  quibus  ipse  Henricus  seisitus 
fuit  in  dominico  suo  ut  de  feodo  talliato,  sibi  et 
heredibus  masculis  de  corpore  suo  legitime  pro- 
creand.,  virtute  ultimae  voluntatis  Georgii,  nuper 
Domini  Cobham,  cum  diversis  remaneriis  inde,  prout 
in  dictd  ultim&  voluntate  plenius  liquet.  Damns 
etiam  praefato  D.  Brooke,  haeredibus  et  assignatis 
suis,  omnia  et  singula  me8suagia,&c.et  hsreditamenta 
situata  et  existentia  infra  com.,  vill.,  sive  paroch. 
praed.  praedicti  Domini  manerii,  &c.  et  caetera  prae- 
missa  per  praesentes  data  et  concessa,  aut  aliquas  inde 
'-  parcellas,  quoquomodo  spect.,  aut  ut  roembr.,  &c., 
ac  reversionum  et  reversiones  praed.  maneriorum,  &c. 
et  caeterorum  pnemissorum  superius  per  praesentes  prae- 
concess.  depend.,  vel  expect,  de,  in,  vel  super  aliquam 
dimissionem,velconcessionem,sive  aliquas  dimissiones, 
vel  concessiones  pro  toto  vel  termino  vitae,  vitarum, 
vel  annorum,  vel  aliter  de  praemissis  suis  de  aliqud 
inde  parcella  confectas.  Damus  etiam  praefato  D. 
Brooke,  haeredibus  et  assignatis  suis,  quod  ipse,  hae« 
redes  et  assignati  sui,  de  caetero  habeant  infra,  &c.,' 
tot,  tanta,  talia,  &c.,  Cur.,  iranchesia,  &c.,  et  haere- 
dif.,  quot,  &c.,  et  in  tam  amplis  modo,  et  formfi,  pro 
ut  praed.  H.,  autaliquis  alius,  &c.,  ac  adeoplend,  &c. 
pro  ut  nos  prasdict.  maneria  habemus,  &c.,  aut  habere 
et  gaudere  debemns  ratione  attinct.  praed.  Henrici, 
nuper  Domini  Cobham,  et  Georgii  Brooke  patris  sui, 
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v^l  eonim  alteriiiB  de  altd  proditione  attinct.  Dainu9 
etiam  ulteriu8,&c.,  prsf«  D*  Brooke,  h»red.  et  assig- 
nat»  Buis,  priedicta  dominia,  maneria,  &c.,  adeo  plend, 
&Ct,  pro  ut  ^^  onniai  et  singula  pramissa,  ant  aliquse 
inde  parcellae  nd  manua  nostras  rationei  Yel  prs- 
tej(tM|  seu  virtute  diet*  nqper  attioct.  diet.  Henrici, 
niiper  Domini  Col^bain,  et  prsed,  G.  Brooke,  vel  al- 
terius  eorun^seu  qnocunqiie  alio  legali  roodo,  jure, 
seu  titqlo  dev?neifunt,  sea  devenire  deboerunt ;  ac  in 
mauibus  nostria  existebant,  seu  jam  existufit, 

Damus  etiam  pne&to  D*  Brooke,  hsredibus  et  assig- 
nat.  suis,  remnoere  et  remaneriai  reversionem  et  re« 
versipnes  nostras  qaascunque,  in  feodo  simplici, 
omnium  et  siogulorura  prsmissoruro,  superius  per 
priesentes  dat.  et  concess.,  cujus]ibet  inde  parcella, 
habendum  pned.  maner.  nostr.  de  Ratbwinter  Hall, 
ac  pred,  msiner.  nostr.  de  Brandish  Hall,  &c.,  ac 
prsd.  messuQg.,  terras,  &c«,  ac  hereditat.  superiua 
per  prssentes  con^^ss*,  ao  rev.  et  revert,  pred.,  ac 
cat^ra  omnia  et  singula  praamissa  superius  express. 
frc,  prvMat.  D.  Brooke,  hasred,  et  assig.  suis.  quam- 
diu  pref.  H.,  nuper  Dominus  Cobham,  de  ialtfi  pro- 
dit.  fittinct. ;  aut  aliquis  exitus,  de  corp,  suo  legitime 
procr.,  aut  aliquis  exitus,  de  corp.  praf.  Georgii 
Brooke,  fratris  sui,  de  altil  prod,  siiuiliter  attinct., 
et  modo  defunct^  legitime  procreat. ;  aut  aliquis  exi- 
tus, gut  aliqui  exitus  de  corpora  hujusmodi  exitus 
legitime  procreat.,  vel  procreand,,  hmreditabil.  pra- 
mis^orum,  virtute  ultima  voluntatis  dlcti  6*,  nuper 
Domini  Cobham,  vixerint ;  vel  in  vitfi  existantf 
vel  eorum  aliquis  vij(erit,  vel  in  vit&  existet,  ad 
solum  proprium  opus  et  usum  praf.  D,  Brooke  ha- 
red.  et  assign,  suorum  in  perpetuum.  Ac  habendum 
et  tenendum  pradictum  remanere  et  remaneria,  re- 
ver.  et  revert,  nostras  quascunque,  in  feodo  simplici, 
omnium  et  siogulorum  pramissorum  superius  per 
prasentes  dat.  et  concess.,  qua  nobis  per  attinct. 
praf.  H.,  nuper  Domini  Cobham  fori^iact  fuere,  et 
cujuslibet  iude  parcell.  praf.  D.  Brooke  hared.  et 
asaignat.  suis  in  perpetnum  ad  solum  et  proprium 
opus  et  usum  praf.  D.  Brooke  hared.  et  assignat. 
suoruoiy  in  perpe(ttiim  teoend.  per  servitia,  per  qua 
prius  tenebuntur. 

With  non  obstfinte  not  finding  of  offices,  and  finding  of 
office  in  Com.  Essei^,  ad^r  the  attainder  of  Henry, 
i\^  he  was  seized  to  him  and  the  heirs  of  his  bc»dy 
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of  the  said  manon.    Non  obstante,  non  recitando,        166?. 
aot  male,  aliq.  dimisg.,  aive  concess. ;  et  non  obstante     ^"^^"^^^^ 

18  H.  6.  HOLLAMD 

And  finds  the  entry  of  D.  Brooke ;  and  a  bargain  and      Fishgk. 

sale  by  hiro,  by  indenture,  27  Ap.  3  Jac,  to  Alexan-  Entry  of  D. 

der  Prescott :  and  inro^led  within  six  months*  ?•  27  Apr.  s 

'  Jac.  uargniiii 

mnd  tale  of  the  premises,  to  Al.  P.  duly  inroHed. 

That,  P.  3  Jac,  D.  Brooke  levied  a  fine  to  Alexander  P.  s  Jac.  D. 
Prescott ;  that  the  same  term  a  common  recovery  ^le  t^  Air?. 
was  bad  against  Alexander  Prescott,  wherein  Duke  and  recovenr 
Brooke  was  vouched*  SL^^iuSeJ 

That  10  the  parliament  begun  5  November  3  Jac,  and  3^^^  ^j^^ 
continued  S7  Mail  4  Jac,  and  then  prorogued  to  18  Act  of  parlia- 
November  4  Jac, it  was  enacted  that  H.,  Lord  Cob-  HJ^^^Jfor*" 
ham  and  G.  Brooke  shall  forfeit,  and  the  King  have  feitureof  the 
against  them  only  and  their  heirs,  and  all  claiming  ^^Loid  cf 
under  them  since  their  treason,  all  the  manors,  &c,  and  G.  B.  * 
wherein  they,  or  either  of  them,  had  any  estate  of 
inheritance  the  day  of  their  severiil  treasons  com- 
mitted ;  and  that  from  their  attainders  all  their  ma- 
nors, &c  shall  be  vested  and  judged  to  bej  and  to 
have  been,  in  the  king's  actual  possession  without  any 
office 

Saving  to  all  peraoas  other  than  the  Lord  Cobham 
and  George  Brooke,  and  their  heirs,  daiming  as 
heirs,  all  such  right  as  they  had,  or  ought  to  have 
had,  at  or  before  the  treasons  committed,  in  as  large 
and  ample  manner  as  if  the  act  had  not  been  made ; 
and  all  such  right,  entry,  remainder^  &c,  which  they 
now  have,  or  hereafter  may  have  only  by  virtue  of 
any  convoyance,  or  limitation  made  before  the  said 
several  treasons  committed,  or  done,  this  act  or  any 
thing  therein  contained  notwithstanding,  and  in  as 
large  and  ample  manner  as  if  thia  act  had  not  been 
made«  Provided  that  this  act  shall  not  extend 
to  make  void  any  grant  or  demise  by  the  King  to  any 
person  by  letters  patent  under  the  great  seal.  And 
it  is  further  enacted  that  all  grants,  bargains,  sales, 
and  demises  made  by  the  King  under  the  great  seal, 
.  since  the  said  attainders,  of  any  of  the  said  manors, 
&c  to  any  person  and  persons  and  their  heirs,  shall 
be  good  and  efiisctual  in  law  to  them,  their  heirs  and 
assigns,  to  all  intents,  constructions,  and  purposes, 
according  to  the  tenor,  efBett,  and  true  meaning  of 
the  said  letters  patent* 

Saving  to  every  person  and  persons,  and  their  heirs  and 
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assignp,  other  than  Henry  and  George  Brooke,  and 
either  of  them,  and  their  and  either  of  their  heirs 
claiming  as  heir  or  heirs  by  or  from  either  of  them, 
and  all  other  persons  claiming  by  them  or  either  of 
them,  to  the  uses  or  behoofs  of  them  or  either  of 
them,  or  of  their  or  either  of  their  heirs,  all  such 
right,  &c.,  reversion,  remainder,  hereditaments,  and 
demands  whatsoever,  they  or  any  of  them  had  or 
ought  to  have  had  at  or  before  the  same  several  trea- 
sons committed  or  done  in  as  large  and  ample  man- 
ner as  if  this  act  had  never  been  made.  And  also  all 
such  right,  &c.,  reversion,  &c.,  they  or  any  of  them 
now  have,  or  at  any  time  hereafter  shall  or  may  have 
only  by  virtue  of  any  conveyance  or  limitation  made 
before  the  said  several  treasons  committed  or  done, 
this  act  or  any  thing  therein  contained  notwithstand- 
ing, and  in  as  large  and  ample  manner  as  if  this  act 
had  never  been  made. 

S7  Maii  4  Jac,  D.  Brooke  died  without  issue.  5  Apr. 
8  Jac.  Charles  Brooke  died  without  issue. 

The  jury  further  find  the  inquisition,  9  Ap.  8  Jac, 
whereby  it  is  found  that,  0  Janii,  the  day  of  the  trea- 
son committed,  H.  Lord  Cobham  was  seised  in  his 
demesne,  as  of  fee  tail,  to  him  and  to  the  heirs  of 
his  body,  of  the  manors  and  lands  in  the  declara- 
tion. 

They  find  the  dying  seised  of  Alexander  Prescott,  16 
Jac,  John  being  his  heir ;  and  a  fine  by  him  16  Car., 
and  his  death;  and  entry  of  William  his  son,  and 
deathr  1649;  and  descent  to  bis  two  sisters,  Jane, 
married  to  the  defendant  Fisher,  and  Anne ;  and 
Fisher*s  entry  in  his  wife's  right.  And  find  the  se- 
veral deaths  of  Henry  Lord  Cobham,  without  issue; 
Thomas,  the  third  son  of  George  Lord  Cobham, 
without  issue  male;  John,  the  fourth  son,  without 
issue ;  Henry  the  fifth  son,  and  of  Calisthenes  his 
first  son  without  issue  male,  and  that  John  now  Lord 
Cobham,  the  lessor,  was  his  second  son;  and  the 
death  of  William  Brooke,  the  son  of  George,  SO 
August,  164S,  without  issue  male,  leaving  four  daugh- 
ters yet  living;  and  find  the  entry  of  John  Lord  Cob- 
ham, I  April  1645,  upon  Fisher;  and  his  entry  again, 
10  October,  1657 ;  and  lease  to  the  plaintiff,  pro  ut ; 
and  entry  of  Fisher.    But  whether  Fisher  be  guilty 


!K7Maii4Jsc 
D.,  B.  died  s.  p. 
5  Apr.  8  Jac. 
C.  B.  dieds.p. 
%  Apr.  8  Jac. 
Inquisition  of 
information 
after  the  at- 
tainder of  H.9 
Lord  C. 
16  Jac.  Al.  P. 
died  seised. 
16  Car.  a  fine 
levied  by  John 
P.»  his  lieir  $ 
and  J.  P.  dies. 
Entry  of  W.P. 
hb  heir  and 
death  in  1642. 
The  heirs  of 
W.  P.  Jane  F. 
wife  of  de- 
fendant, and 
Anne  P.  de- 
fendaat  en- 
tered, 
H.,  Lord  C, 
died  8.  p. 
Third  son  of 
testator  died 
8.  p.  m. 
Fourth  son  of 
testator  died 
a.  p. 

Finh  son  of 
testator  died 
leaving  two 
tons  Cal.  who 

died  8.  p.  m.  and  the  lessor  of  the  plaintiff  John  Lord  C.  SO  Au^.  1613.  W.  B.  the  son 
of  G.  B.  died  s.  p.  m. ;  but  leavinfr  issue  female.  1  Apr.  1645.  J.  L  jrd  C.  entered 
on  defendant.    10  Oct.  1757.  defendant  entered  again*  &c. 
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of  the  trespass  and  ejectment,  or  not^  ig;norant;  et 
poterit  advisarhent ;  el  si^  SfC. 

In  this  case  the  points  being  many  which  have  been  stirred, 
and  the  record  being  long,  it  will  be  the  clearest  way  to  state 
the  case  by  parcelsy  as  the  points  arising  upon  it  shall  come  to 
be  considered. 

The  plaintiff  claims  not  by  the  patent  to  Duke  Brooke. 
But  the  defendant's  title  being  under  the  patent  to  Duke 
Brooke,  several  things  have  been  moved  against  the  validity 
of  the  patent;  for  though  the  plaintiff  claim  not  by  it,  yet  if 
he  can  destroy  it,  he  destroys  the  recovery  wherein  Duke 
Brooke  was  vouched ;  for  then  Prescott,  the  bargainee  of 
Duke  Brooke,  was  not  tenant  to  the  freehold,  and  so  the 
lessor's  remainder  not  cut  off.  And  the  points  stirred  upon 
this  patent  have  been — 

First,  Upon  the  consideration  of  the  patent ; 

Secondly,  Upon  the  clause  of  qua:  quidem  in  the  pre- 
mises; 

And,  thirdly.  Upon  the  limitation  of  the  habendum. 

Andif  by  reason  of  these  the  patent  is  defective,  it  comes 
lastly  to  be  considered,  what  operation  the  act  of  parliament 
of  confirmation  in  this  case  will  have,  towards  the  making  good 
of  the  grant,  and  supplying  the  defects  of  it. 

Upon  the  consideration  of  the  grant,  or  patent,  the  case  is 
but  this : — The  King  at  the  humble  petition  of  Duke  Brooke, 
and  ID  consideration  of  4060/.  upon  or  before  the  4th  of  May, 
1605,  and  82501.  upon  or  before  the  8th  of  November,  1605, 
and  3SS0L  upon  or  before  the  4th  of  May  1606,  to  be  well  and 
truly  paid  to  him,  at  the  receipt  of  the  Exchequer,  by  Duke 
Brooke,  his  executors  and  administrators,  grants  to  Duke 
Brooke,  his  heirs  and  assigns,  inter  aHa^  the  lands  in  question. 
The  money  does  not  appear  in  the  verdict  to  have  been  paid 
at  the  time. — ^The  point  hereupon  intended  to  be  spoken  to  is, 
whether  the  non-payment  of  the  money  which  was  the  consi- 
deration of  the  patent,  it  being  a  consideration  personal  and 
executory,  and  subsequent  to  the  grant,  shall  by  matter  es 
post  facto  avoid  the  grant. 

But  I  hold  this  point  comes  not  in  question  in  this  case ;  for, 
first,  admitting  the  non-payment  of  the  money  do  avoid  the 
patent,  yet  no  advantage  can  be  taken  of  it  till  office  found ; 
for  the  consideration  must  in  such  case  of  the  King's  grants  be 
taken  as  a  condition  subsequent ;  and  therefore  as  a  condition 
broken  it  must  be  found  by  the  office,  and  till  such  office  found 
the  estate  still  remains  in  the  patentee.  And  admitting  the 
recovery  would  be  against  one  who  was  not  tenant  to  the  free- 
hold, yet  DO  such  office  being  found  it  still  remains  a  good 
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to  find  aspe- 
cial  matter  of 
fact,  the 


166%  estate  and  good  recovery.  Secondly,  the  verdict  having  not 
found,  whether  it  was  paid  or  not,  it  was  left  in  osquitihrio ; 
and  it  being  matter  in  fact,  the  Court  shall  not  intend,  upon 
the  verdict,  the  jury  found  either  one  way,  or  the  other ;  for, 

Whe*'"'j'      ^^  ^'^^  ^^^»  ^^^  J"**'  ""^*  "^  attainted  by  reason  of  the  judg- 

has  omitted     men t  of  the  Court,  iftheygiveit  upon  a  wrong  supposal  of 

the  truth  of  the  fact ;  ai^d  therefore,  if  there  be  not,  as  I  have 

said}  sufficient  without  it  to  find  for  the  plaintifl^  the  Court 

Court  camiot  can  give  no  judgement  in  it;  but  there  must  be  in  such  case  a 

make  itsood         .       .        •»     » 

byintenf        ventre  <^  novq. 

meat*     There  must  be,  in  such  case,  a  venire  de  novo, 

Qifter^,  whe-        But  for  the  point  itself;  if  a  grant  be  made  by  the  King  for 

is  Tof/upoii    money  to  be  paid  to  the  Exchequer  at  a  certain  day  to  come, 

ftilure  of        and  there  is  a  failure  of  payment,  whether  this  (admitting  an 

theconsiderap  ^^^^  found)  do  avoid  the  patent,  is  a.  question  not  yet  judi« 

tion,  where      cially  determined* 

If  it  be  agreed  that  a  considMntioa  personal  passed,  as  Aat 
be  hath  done  service,  or  paid  100/.  to  the  King,  though  it  be 
false,  it  yitiatesnot  the  grant ;  and  so  Wroth'scase,  Com« 455. 
and  21  E.  4.  and  37  H«  8.  Br.  Patents  4  and  100.)  And  so  is 
my  Lord  Hobart,  in  Needier  and  Needbam's  case,  fol.  831. 
But  there  be  saith  expressly^  further,  ^^  that  if  a  consideration 
be  prescribed  in  theftiture,  and  be  not  performed,  it  will  avoid 
the  grant  ;'*  and  instances,  ^'  if  the  King  grant  to  J.  S*  in  consi- 
deration that  he  shall  serve  the  King  in  any  oflfee,  or  that  be 
shall  pay  unto  bim  100/. ;  though  these  considerations  in  time 
past  had  done  no  hurt,  yet  in  the  future  they  are  made  mate- 
rial."  And  it  ia  agreeable  to  the  opinion  of  Hussey,  C.  J. 
21  E.  4.  48.  (6)  a  grant  eo  quod  rdaxMt  to  the  King  in  tbe 
future,  is  void,  if  no  release  be  made  at  the  time  prefixed  fiyr 
it ;  and  I  take  the  law  to  be  accordingly.  For,  as  it  is  said 
5  Co,  94.  in  Barwict^'s  case,  <'  it  is  a  maxim,  that  if  the  con- 
sideratioo,  which  is  for  the  benefit  of  the  King,  be  it  executed 
or  executory,  or  be  it  of  record  oi'  not  of  record,  be  not  true, 
or  not  duly  performed ;  or  if  prejudice  may  accrue  to  tbe  King 
by  reasoaof  tbe  non-performance  of  it,  the  letters  patent  are 
void."  A  consideration  personal  past  is  not  for  the  future  be- 
nefit of  the  King,  and  therefore  not  material  s  but  a  considera- 
tion  personal,  executory,  is  fi»r  his  benefit  to  have  the  money. 
And  it  is  the  meritorious  cause  of  the  grant;  and,  therefore,  not 
being  performed,  is  void.  In  Villier's  case  (c),  this  term,  it 
was  adjudged  that  verdict  need  not  find  payment  of  rent.    Ad 


the  grant  was 
made  by  tbe 
King  for 
money  to  be 
paid  to  the 
Exchequer 
at  a  certain 
future  day. 


Verdict  need 
not  find  pay- 
ment of  rent 


Ad  Molvendum  makes  a  condition  in  any  part  of  the  King's  grant. 


{b)  49  a. 

(c)  See  p.  88*  ia  the  case  ef  Berry 


V,  White  in  these  Reports,  wfakh  a^ 
peais  to  be  the  Sime  case. 
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tdcendumy  in  the  case  of  thd  King,  makeiaidbiidkion  inanypart       iQg^. 
of  the  grant)  C.  Com.  204.  a. ;  adfaeiendmn^  or  ad  effhttumy     v^v^^/ 
or  ex  intentionej  it  is  one  end  or  final  cause  of  the  grant ;  a     HoLtANo 
fortioriy  wbere  it  is  the  consideration  and  efiictent  cause  of  ihe      ^  ^' 
grant ;  and  the  difference  wbiob  Brooke,  tit.  Patents,  1.  puts,  somefake* 
tbaf  a  false  suggestion  shall  avoid  a  patent,  not  a  fhlse  consi-  considera- 
deration,  is  clearly  against  law  and  experience,  if  it  be  gene-  solnc'foLe 
rally    taken*     Some  fiilse    considerations    and    some    fiilse  sumstions, 
««»gge«Won8  shall  avoid  a  patent,  artd  some  not.  Scxtne'^ 

The  next  question  upon  the  patent  ariseth  upon  the  clause  patent,  and 
ofqua^  quidem:  but,  because  they  have  a  dependency  upon  the  some  not 
habendunij  I  must  put  them  together,  and  thus  single  them  out 
in  the  points,  wherein  the  case  stands  thus, — George  Lord 
Cobh'am  had  issue  divers  sons  and  divers  daughters.  His  eldest 
son  was  William,  afler  Lord  Cobbam,  who  had  issue  Henry 
Lord  Cobham,  and  George  Brooke  (both  attainted  of  treason, 
and  George  executed,)  and  divers  daughters;  and  Gteoi^e 
Brooke  had  issve  a  son,  Sir  William  Brooke,  and  several 
daughters ;  and  Sir  ^ilKam  is  since  dead  without  tssoe  male, 
but  having  several  daughters.  George  Lord  Cobham,  in  the 
reign  of  Queen  Mary,  by  his  will  entails,  amongst  other  things, 
th^e  manors  in  question,  by  virtue  wliereof|  at  the  time  of  the 
attainder,  Henry  Lord  Cobham  was  tenant  in  tail  to  bim  and 
the  heirs  males  of  his  body,  with  remainder  to  Duke  Brooke, 
another  descendant,  and  the  heirs  males  of  his  body,  with  other 
remainders  in  tale  male  (whereof  one  was  tn  Sir  John  Brooke, 
Lord  Cobham,  the  lessor)  with  remainder  to  Heniy  Lord 
Cobham,  and  the  heirs  of  the  body  of  William  Lori 
Cobham  his  father,  (an  estate  tail  in  remainder  descending  to 
him  from  the  said  William  his  fkther)  with  several  other  re- 
mainders to  the  heirs  of  the  body  of  other  sons  of  George  Lord 
Cobham  the  devisor,  and  to  the  heirs  of  the  bodies  of  bis  dlaugb- 
ters,  and  with  a  reversion  in  fee  in  Henry  Lord  Cobham,  as 
heir  to  Edward  Brooke,  the  younger  son  of  George  Lord 
Cobbam,  in  whom  the  eatate  tn  fee  was  lodged ;  so  that  there 
were  forfeited  to  the  King  four  estates. 

First,  the  present  estate  tail  of  Henry  Lord  Cobham  to  hin>, 
and  the  heirs  males  of  bis  body. 

Secondly,  the  immediate  remainder  to  George,  and  the  heirs 
males  of  his  body. 

Then,  afler  the  interposition  of  several  estates  tail  male 
to  Duke  Brooke,  Sir  John  Brooke,  and  others,  all  which 
were  spent  but  the  lessor's  at  the  time  of  the  lease  made, 
a  third  estate  to  Hepry  Lord  Cobham,  and  the  heirs  of  tho 
body  of  William  bis  fdther  (which  took  in  and  lasted  as  long  as 
there  was  any  issue  of  the  body  of  George  his  brother,  whereof 
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there  are  a  great  maoy  still  in  esse;  and  which  estate,  in  truth, 
is  that  under  which  the  lands  are  now  to  be  held ;  for  the  lessor 
is  dead  without  issue  male  since  the  lease  made,  and  the  estates 
in  tail  male  are  all  spent ;  hot  that  is  not  in  this  case,  we  ate 
now  to  argue,  Sir  John  Brooke,  the  last  in  the  male  line,  being 
then  alive. 

<And,  lastly,  the  Lord  Cobham  had  and  forfeited  a  remainder 
in  fee  simple  to  him  and  his  heirs,  expectant  after  the  several 
other  interyenient  remainders  to  the  heirs  of  the  bodies  of  other 
sons  and  daughters  of  Geoi^ge  Lord  Cobham,  divers  of  which 
are  still  unspent. 

So  the  King,  having  in  himself  these  forfeited  estates,  some 
immediate,  others  after  the  interposition  of  other  intervenient 
estates,  by  his  letters  patent,  dated  11  Nov.  2  Jac.  for  the  con- 
sideration which  hath  been  before  mentioned,  de  gratid  spcciati^ 
Sfc.  grant  to  Duke  Brooke  and  his  heirs  and  assigns,  inter  alia^ 
all  these  manors  and  lands  in  question,  '<  qua  quidem  omnia, 
et  singula  praemissa  superius  per  praesentes  dat«  et  concess.. 
nuper  fuere  parceU.  tenr.  possess,  et  hsnredit.  Henrici,  nuper 
Domini  Cobham,  nuper  de  alt&  proditione  att,  ac  de  quibus 
ipse  Henricus  seisitus  fuit  in  dominico  suo  ut  de  feodo  tallialo, 
sibi  et  haeredibus  masculia  de  corpore  suo  legitime  procreand. 
virtttte  ultimae  voluntatis  Georgii,  nuper  Domini  Cobham,cum 
diversis  remaneriis  inde,  pro  ut  in  dictft  ultim&  voluntate  pie- 
nius  liquet  et  apparet.'* 

And  after  several  other  clauses  (which  shall  be  mentioned 
as  there  shall  be  occasion)  the  Sang  grants  to  Duke  Brooke, 
bis  heirs  and  assigns,  ^<  remanere  et  remaneria,  reversionem 
et  reversibnes  nostras  quascunque  in  feodo  simplici  omnium 
et  singulorum  praemissorum  superius  per  prass.  dat.  et  concess., 
Habend.  the  said  manors  and  premises  to  the  said  Duke 
Brooke,  his  heirs,  and  assigns,  <<  quamdiu  praefatus  Henricus, 
nuper  Dominus  Cobham  de  altA  proditione  attinct.  aut  aliquis 
exitus  de  corpore  suo  legitime  procreand.,  aut  aliquis  exitus  de 
corpere  praefat.  Georgii  Brooke,  firatris  sui,  de  alt&  proditione 
similiter  attinct.,  et  modo  defunct,  legitimd  procreat.  vel  pro- 
creand. haereditabil.  prasmissorum  virtute  ultima?  voluntatis  dicti 
Georgii,  nuper  Domini  Cobham,  vixerint,  vel  in  vit&  existent, 
vel  eorum  aliquis  vixerit,  vel  in  vitft  existet,"  to  the  use  of  the 
said  Duke  Brooke,  his  heirs  and  assigns  and  ^'  Habendum  rema* 
nere  et  remaneria,  reversionem  et  reversiones  nostras  quascun- 
que in  feodo  simplici  omnium  et  singulorum  praemissorum  supe- 
rias  per  praBsentes  dat.  et  concess,,  et  quae  nobis  per  attinctu* 
ram  praefiiti  Henrici,  nuper  Domini  Cobham,  forisfacta  fuere, 
et  cujuslibet  inde  parcell.  to  the  said  Duke  Brooke,  his  heirs 
and  assigns,  to  the  use  of  him,  his  heirs  and  assigns.'* 
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Upon  the  premifles,  thus  coupled  with  the  habendums^  there        1602. 
have  been  these  questions  raised  :—  v^^^^*^/ 

First,  it  being  in  the  quit  quidem  recited,  that  the  lands  Holland 
were  parcel  of  the  possession  of  Henry  Liord  Cobham,  at«  YtmUm 
tainted,  ac  de  qmbus  he  was  seised  in  tail  to  him  and  the  heirs 
males  of  his  body,  with  divers  remainders  over,  as  by  the  will 
of  George  Lord  Cobham  it  more  fully  appears : — ^Whether 
this  clause  shall  be  said  to  be  the  information  or  suggestion  of 
Duke  Brooke  the  patentee ;  and  what  is  the  consequence  of  it, 
—if  it  be  the  suggestion  of  the  party,  on  the  collection  or 
affirmation  of  the  King. 

And,2dly,  Here  being  a  recital  <<  That  Henry  Lord  Cob- 
ham  was  seised  to  him  and  the  heirs  males  of  his  body,  with 
remainders  over,  as  by  the  will  of  Lord  George  appears;"  and 
the  habendum  being  *<  so  long  as  Henry  Lord  Cobham,  or  any 
issue  of  his  body,  or  any  issue  of  the  body  of  George  Brooke, 
inheritable  by  virtue  of  the  will  of  George  Lord  Cobham, 
shall  live,"  which  extends  it  not  only  to  the  heir  male,  . 
but  to  the  heir  of  the  body  of  Henry,  and  to  the  issue  of 
George,  as.  being  within  the  compass  of  the  entail,  which 
Henry  Lord  Cobham  had  to  him  and  the  heirs  of  the  body 
of  William  his  father  whether  upon  these  premises,  coupled 
with  the  habendum^  here  is  not  such  a  misrecital,  or  partial 
recital  of  the  King's  estate,  as  shall  make  the  patent  void  for 
that  cause.. 

And  then  upon  the  habendum  itself,  singly  taken,  several 
points  have  been  touched,  which  I  shall  put  anon. 

The  King  having  several  estates  forfeited  to  him  by  the  at* 
tainders  of  Henry  Lord  Cobham,  and  George,  some  immediate, 
others  after  the  interposition  of  other  articles,  grants  the  land 
with  one  entire  habendum^  *^  quamdiu  Henricus  Dominus 
Cobham,  ant  aliquis  exitus  de  corpore  suo,  aut  aliquis  exitus 
de  corpore  of  George,  heritable  of  the  premises,  vixerit,  vel  in 
vit&  extiterit  ;*'  which  general  words  are  sufficient  to  extend 
to  all  the  several  estates, — whether  all  these  estates  shall  pass 
by  fractions. 

And  that  also  hath  two  reasonable  considerations  :^- 

First,  whether  the  King,  intending  one  entire  and  conti- 
nuing estate  by  his  grant,  it  can  pass  by  fractions  ? 

Secondly,  in  regard  the  grant  carries  not  the  wholis  estate, 
but  reserves  some  part  of  it  to  the  King — whether  any  thing  at 
all  pass?  and  if  it  do,  what  the  operation  of  it  is?  For  the 
estate,  so  long  as  William  had  heirs  of  his  body,  was  forfeited 
to  the  King;  and  he  grants  it  out  so  long  as  Henry  and 
George  had  heirs  of  their  body,  which  is  but  part  of  that 
estate ;  for  that  all  the  rest  of  that  estate  (as  long  as  there  are 
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1003^       daughters,  or  daughter,  chtldrM  of  William,)  is  left  in  the 
^^^"^^"^^      King,  and  not  granted  over. 
HoLLANly        j^nj  iiig  ig^^  iiijpg  t0  b^  eoiraidered  i8,-^whether,  upon  the 

FisHia.      liniitation,  bo  long  as  there  is  issue^  and  issue  of  issue^  as  it  is 
here  penned,  an  estateof  inheritance  be  created. 

First,  I  hold  the  clause,  **  Que  qoidem  omnia,  &c.  nuper 
ftiere  parceUe  possessionum  Henrici,  nuper  Domini  Cobbam, 
de  altft  prodilione  attincti,  ac  de  qoibos  ipse  seisitus  fart  in 
domioieo  soo,  ut  de  feodo  tallialo,  sribi  et  hcredibos  masculrs  de 
oorpore  suo  legitime  prodreat.  virtute  ultimm  voluntatisGeorgii, 
nuper  Domini  Cobham,  in  diversis  remaneriia  inde  pro  ol  in 
dietd  oltim&  voluntate  plenius  liquet/'  shall  be  taken  in  law 
to  be  the  suggestion  of  the  party  j  aad  not  imply  the  coUeetion 
or , affirmation  of  tbe  King. 

(d)  Before  Legates  case,  it  waa  nnieh  controverted,  whether 
these  kind  of  clauses  with  quit  qtriiem  should  be  taken  to  be  the 
information  of  the  party ;  and  whether  the  grant  skoidd  be  void, 
for  the  falsity  of  tbem.  The  reasoa  wtfs,  becaase  if  a  grant  be 
made  *^  de  maaerio  de  D.,  quod  qvidem  maneriam  nuper  fuit 
parcella  terree  J.  S.  de  allA  prodittoae  attinct. ;  or,  quod 
quidem  aianerium  nuper  per  escbsetam  ad  manus  nostras  deve- 
nit,"  it  waa  said,  tbe  grant  was  certain  and'aefficieftt  of  itself; 
et  quod,  demonstrandi  causA,  addilar  rei  setia  demoastrataer, 
fratjtra  fit,  10  Co.  1  IS.  a. ;  and  shall  not  avoid  that  which  went 
before ;  and  therefore  they  took  this  difference  : — If  the  grant 
was  that  the  King  granted  manerium  do  D«  nuper  pareelkm 
possessionum.  J..  S.  dealt&  prodilione  aitiactfy  orasum  valoris 
100/.  &c. ;  there,  being  parcel  of  tba  grant,  it  ia  void,  if  fake : 
but  if  it  were  with  a  qucs  quidem^  whether  before  or  after  the 
habendum^  it  being  a  distinct  claos^  it  doth  not  vitiale  the 
grant.  And,  according  to  thiff  distinction,  I  have  heard  sevne^ 
where,  that  it  wae  the  praclioa  of  Popham,  wben  be  was 
atteraey,  always  to  have  the  words  of  quaKfioation  or  restraiol 
to  be  parcel  of  the  grant :  as  maDeriam  de  D.  aanui  valoris 
10/^ ;  or  manerinm  de  D.  nuper  parceliam  ieffOf  ei  posses^ 
•  sionum  «/.  S.  de  altd  prodilione  aiiincli ;  and  not  wi(h  a 
qum  quidem  prcemissa  were  annul  valoris ;  or  were  pareell. 
possess.  J.  S.  aHinet.  &c.  And  he  continued  of  that  opinion 
after  be  was  a  judge;  apd,  therefore,  in  Mason  andChambers's 
case,  S  Jac.  now  m  Cr.  SRep.  S4.,  he  held,  if  the  King  grant 
manerium  de  D.,  quod  quidem  numerium  is  of  the  anmial 
value,  or  rent  of  4/.y  Iboiigh  it  he  not  of  that  value ;  oty  quod 
quidem  kabuk  per  le  attainder  Jv  Sr  he  held  the  lease  to  bo 

(d)  The  printed  report  in  I  Keb.  ^rkin^o  sttd  of  Popham's  practice, 
406.  secmb  to   iiiisi^^talc  what  Sir     asd  of  the  eObct  •!  Legat*s  case. 
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good,  because  there  was  a  certainty  before,  and  the  addition        1652* 
with  a  qu(B  quidem  is  but  to  add  another  certainty ;  and  he      •^^^^^ 
intended  to  pass  the  manor.    But  if  the  King  granted  the     ^^LtAwo 
manor  of  D.  annui  valoris,  or  redditus  4/.,  and  it  is  set  under      Fisher. 
a  greater  rent,  or  appears  upon  record  to  be  of  a  greater  value, 
it  being  in  one  sentence,  he  agreed  it  is  naught ;  for  the  King's 
intent  appears,  not  to  grant  a  thing  above  such  a  value.    And 
so  Popham,  in  case  of  grants,  quas  quidem^  ^c.  concelatafuere, 
doubted  of  such  grants;  and,  therefore,  when  he  was  attorney, 
he  made  them  with  a  clause  of  proviso  that  they  were  not  con- 
cealed. B.  6.  169.  10  Co.  110. 

Butliegatt's  case,  being  in  II  Jac.  after  those  opinions^ 
hath  resolved  the  contrary.    The  very  principal  case  is  of  a 
grant  oftwopiecesof  land,  Called  Kettlehampsteadand  Week-* 
man^s,  containing  fifteen  acres  in  Wymondham,  in  com.  Nor- 
folk, nuper  in  tenura  Johannis  Colman,  ac  nuper  monasterio 
de  Wymondham  quondam  spectant :  ^<  Quae  quidem  praaroissa 
a  nobis,  &c.  concelata   fuere.**    Although  there  was  a  cer« 
tainty  in  the  thing  granted,  by  particular  names,  in  the  content 
fifteen  acres,  in  the  town,  county,  tenant,  and  in  the  title,  to 
the  monastery  of  Wymondham  belonging;  yet  it  wns  adjudged 
the  quce  quidem  being  false,  avoided  the  patent,  and  that  it 
shall  be  taken  to  be  the  suggestion  or  information  of  the  party  t 
and  so  also  it  is  resolved  in  Vowels  case  there  cited  ;  and  then 
quod  restringendi  causa   additur  in  casu  Domini  ttegis^  si 
falsum  sit  J  vitiat  chartam.    The  reason  is,  as  it  is  said  by  my 
Lord  Chancellor  Egerton,  1  Co.  52.  in  Alton  Wood's  case, 
^  The  King  hath  the  charge  of  the  public,  and  cannot  attend  whfcf^°e^ 
his  private  business;  and  the  grants  which  he  makes,  he  makes  Kiog  makes^ 
as  King,  and  therefore  as  King  he  ought  to  be  informed  that  xlnff^trd  m 
his  purpose  and  effect  may  take  effect  ;^'  or  otherwise  as  King,  KingheoughC 
and  "jure  Regie"  as  it  is  said  10  Co.  113.  b.  «  he  shall  avoid  ed  that"h  i's™^ 
them"   And  it  being  matter  merely  of  fact,  the  King  (who  is  purpose  may 
supposed  not  to  know  the  private  affairs  and  interests  of  per-  ^ke effect; 
sons  but  by  information)  inlaw  is  supposed  to  have  it  from  the  MKing^he^ 
party  concerned.  »hall  avoid 

In  our  case  it  is  somewhat  stronger  •  for  the  grant  is  ex- 
pressly  recited  to  be,  ad  humilem  petitionem  of  Duke  Brooke  ;  iq  mnte  of ' 
and  though  the  grant  is,  ex  certa  scientia  ei  mero  motu^  et  ^^^  King,  the 
gratia  speciali,  yet  these  being  words  of  course,  and  put  in  by  J^iltiUi'mel't 
the  clerks  without  special  warrant,  shall  not  take  away  the  motu,etgra 
presumption  of  law,  that  that  which  is  matter  of  feet  alledged  i'^^  wo^d'*'f 
in   the  patent  shall  be  taken  for  the  suggestion  of  the  party,  as  course,  and 
it  ia  agreed  both  in  Alton  Wood*s  case,  and  Lerat^s  case :  ^^  °^^  ^^® 

sumption  of  law,  that  the  fact  alleged  in  the  patent  shall  bctakeo  for  the  sue- 
gestion  of  the  party. 
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166^.       much  less  where  it  is  expressly  alleged  to  be  at  the  petition 
^'^^^^^^^'     of  the  patentee. 

Holland         Sq  j^g^  \  ^^j^g  ^j^jg  clause  of  quos  quidem  here  to  be  the  in- 

FisHER.      f<>rmation  of  the  party  to  the  King.     It  is  clear  it  is  so  as  to  the 

first  part  of  it,  ^'  quae  quidem,  &c.  o/nnia  et  singula  praemissa 

noper  fuere  parcellae  terrse  et  possess.  Henrici,  nuper  Domini 

Cobham,  de  alt&  proditione  attinct.*'    If  they  were  not  his 

lands,  they  pass  not  by  the  patent ;  and  the  reason  is  the  same 

for  the  other  words,   ^^  ac  de  quibus  ipse  Henricus  seisitus 

fuit  in  dominico  suo  ut  de  feodo  talliato  sibi  et  heredibus  mas- 

culis  de  corpore  suo  legitime  procreandis." 

6  Co.  55.  it  is       ^^^'  ^'^^  ^^^7  ^^^  P^^  ^^  ^^^  ssime  clause ;  and  if  it  shall 

virtute  cHjui    he  taken  the  suggestion  of  the  party  as  to  part,  the  same  reason 

rfm  lu^r^'   *"^'^®  ^*  ^'^^"'^  ^  ^^  ^^^  ^^^  residue  of  the  clause. 
paten,  adtune      But,  Sdly,  it  concerns  the  King's  title ;  for  as  the  other  part 
toncelat/uere.  p|,g^g  j^^^  ^^ie  King  came  by  it,  viz.  by  the  attainder  of  Henry 
Ijord  Cobham ;  so  these  words,  *<  de  quibus  Henry  Lord  Cob- 
ham  was  seised  in  tai^,''  shew  what  title  the  King  has  in  it,  viz. 
a  fee  determinable  by  the  failure  of  issue  male  of  Henry  Lord 
10  Co.  114  a.   ^^'^^^'^  >  ^"^  ^^^  rule />ro  ut  in  Legates  case,  upon  such  kind 
of  grants,  let  the  qucB  quidem^  or  matter  in  fact,  be  alleged  in 
what  part  soever  of  the  patent,  whether  before  or  after  the  ha- 
lo Co.  lis.  b.  ^D^"™9  (though  upon  the  authority  of  Green,  Chief  Justice, 
in  S9  E.  3. 8.  some  made  a  difference)  holds  where  the  King 
is  deceived  in  his  title,  or  in  the  value  which  he  intends  to 
grant,  or  in  the  restraint,  which  for  his  profit  or  avail  he  in- 
tends to  make.  There  the  falsity  of  the  qucB  quidem^  or  matter 
in  fact,  shall  vitiate  the  patent ;  and,  therefore,  if  it  were  not 
true  that  Henry  Lord  Cobham  were  seised  in  tail  to  him  and 
the  heirs  males  of  his  body,  I  do  conceive  the  patent  would  be 
void. 

fin  my  Lord  Chandos^s  case  (c/)  they  were  distinct  clauses. 
The  surrender  ad  opus  nostrum  cancelland.  viriute  cujus  ecedem 
litercR  patenies  tunc  el  ibidem  fuerunt  cancellatasy  virtute  cujus 
nos  de  manerio  prcedicto  seisiti  fuimus.  These  two,  virtute 
cujus,  were  the  inference  or  afiirmation  of  the  King,  upon  the 
suggestion  of  the  party;  they  were  distinct  clauses :  but  here  all 
is  one  entire  clause.  There  is  a  great  difference  between  vir^ 
iute  cujus  Rex  seisitus,  which  is  but  an  inference,  and  de  quibus 
the  party yiiil  seisilus,  which  is  an  afiirmation  of  the  party,  not 
drawn  out  of  what  went  before.] 

The  next  thing  is,  upon  this  partial  recital  of  the  King's 
estate. 

Here  is  no  misrecital :    it  is  a  true  but  not  a  full  sug- 

•  - 

(d)  6  Co.  55. 
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gestion  or  ai&rmation.    It  is  trae  that  Henry  Lord  Cobham       1602. 
was  seised  to  him  and  the  heirs  males  of  his  body.     But  it  is  as      ^^^V*%i/ 
true,  that  he  was  also  seised  of  another  estate  (expectant  after     Holland 
several  remainders  to  Duke  Brooke  the  lessor,  and  others,  all      Fxsheb 
which  are  now  spent,)  to  him  and  the  heirs  of  the  body  of  "Wil- 
liam Lford  Cobham  his  father,  which  was  forfeited  by  his  attain- 
der.    And  then  the  recital  in  the  quas  quidem  being,  ^^  that 
Henry  Lord  Cobham  was  seised  to  him  and  the  heirs  males  of 
his  body,  with  remainders  over,  pro  ut  by  the  will  of  Georg;e 
Lord  Cobham  it  appears ;  and  there  being  no  recital  of  the 
estate  which  Henry  Lord  Cobham  had  to  him  and  the  heirs  of  the 
body  of  William  Lord  Cobham,  and  the  habendum  being  ^^  so  long 
as  Henry  Lord  Cobham,  or  any  issue  of  his  body,  or  any  issue  of 
the  body  of  George  Brooke,  inheritable  of  the  premises  by 
virtue  of  the  last  will  of  George  Lord  Cobham,  shall  live,** 
which  extends  it  not  only  to  the  heir  male  which  was  recited, 
but  to  the  heirs  of  the  body  of  Henry,  and  to  the  heirs  of  the 
body  of  George,  as  being  within  the  compass  of  that  entail  by 
the  heirs  of  the  body  of  William,  whether  in  respect  of  this 
recital,  but  in  part  of  the  King^s  estate,  and  granting  more 
than  is  so  recited;  the  patent  shall  not  be  void. 

I  conceive  there  is  no  such  misrecital  or  recital  in  part,  as  u  is  not  ne- 
shall  make  the  patent  void  ;  for  I  conceive  there  was  no  neces-  c^ssar^  for 
sity  for  the  King  to  have  recited,  either  how  the  estate  came  to  Jecitc'how^n 
him,  by  attainder,  or  otherwise ;  nor  what  estate  the  person  estate  comes 
attainted  had.    It  is  said  by  Periam,  in  Alton  Wood's  case,  toiJdcr  J/*"^* 
48.  a.  and  not  denied  by  any,  ^^  the  King  needs  not  in  any  otherwise; 
case  recite  his  own  estate  ;"  and  it  is  the  express  resolution  in  ^^^**  ,.- 
the  said  case,  ^^  if  the  King  had  a  qualified  fee,  so  long  as  the  sonatuinted 
person  attaint  hath  heir  of  his  body,  and  he  grants  it  to  one  and  '>*^- 
his  heirs,  or  a  fee  conditional ;  and  he  grants  it  to  one  and  bis 
heirs  absolute,  it  is  good  in  both  cases,  and  without  a  recital  ; 
for  in  both  cases  the  King  hath  a  fee  simple,  and  grants  a  fee 
simple  ;'*  and,  therefore,  in  the  principal  case  of  Alton  Woods 
it  is  said,  '^  they  went  about  to  avoid  the  patent,  not  because 
the  King  did  not  recite  his  own  estate,  but  because  he  granted 
sncb  an  estate  as  would  not  stand  with  his  own  estate."    And 
in  Hussey's  case  there  cited,  but  more  fully  in  M.  38,  39  Eliz. 
3Cro.  519.  ^^  admitting  the  King  had  two  base  fees  in  him,  sCro.srg. 
and  grants  the  lands  to  J.  S.  and  his  heirs,  the  patent  is  good,  ^*  ^*  ^^*   ' 
both  for  the  base  fee  and  for  the  reversion,  without  reciting  the 
King's  estate.*'  And  so  is  my  Lord  Chandos'  case, — where  the  6  C.  50. 
King  hath  a  reversion  expectant  upon  an  estate  tail  of  a  com- 
mon person,  if  he  grant  the  land  it  is  good,  because  he  need  not 
recite  the  particular  estate.  And  though  he  grant  it  as  in  pos- 
session, the  reversion  passes;  for  be  need  not  recite  the  particular 
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IQ6%  •     estate  made  by  a  common  person.    And  where  the  King  makes  a 
^"''^^^^^^      lease  for  life,  or  years,  and  after  grants,  the  fee  without  recital^ 
Holland     |j  j^  y^y .  j^^  because  he  recites  not  his  estate,  but  because 
Fi$u£R*      ^^  '^  deceived  in  granting  a  possession  where  he -had  but  a  re- 
version ;  and  the  lease  appeared  of  record,  and  therefore  it  is 
not  holpen  without  a  non  obstante^  non  recitandoy  1  Co.  50.  a* 
TheKingroay       But,  secondly,  though  the  King  might  have  granted  without 
grant  without  ^  recital  of  his  estate;  jet,  when  he  does  recite,  I  take  it  in  case 
estate  ;  but      of  a  misrecital  (as  I  said  before)  which  is  material  in  title, 
when  he  does  value,  or  restraint  for  the  benefit  of  the  King,  it  shall  vitiate 
recital  which  the  grant.    And  in  case  of  a  partial  or  too  short  a  recital  in 
is  material  in  the  King^s  case,  it  may  restrain  it,  and,  in  some  cases,  also 
ils\raInt"for^^  vitiate  it;  for  "  the  recital  declares  the  meaning  of  the  King, 
the  benefit  of  and  is  always  the  best  direction  for  the  construction  of  his 

shalfvufite      g«'»"  V  a»  **  '8  sa'*''  1  Co.  60.  b.  Alton  Wood's  case, 
the  grant.    A  recital  declares  the  meaning  of  the  King,  and  is  always  the  best 
direction  for  the  construction  of  his  grant. 

CoiKtruclioii  If  the  King  pardon  J.  S.,  ex  ceria  scientia^  omnia  debila^  all 
pardonf '°^*  debts  which  he  owes  as  viscount  are  pardoned,  1  H.  7.  13.  z. 
and  is,  and  is  agreed  to  be,  good  law,  by  the  Justices  in  Alton 
Wood's  case,  fol.  49.  Yet,  I  conceive  in  that  case,  if  the 
King  had  recited  that  J.  S.  bad  owed  him  a  debt  by  bond,  and 
pardon  him  omnia  debitOy  this  recital  shall  so  far  declare  the 
King's  meaning,  that  it  shall  not  pardon  (e)  debts  as  viscount 
ratione  officii^  but  only  debts  in  his  private  capacity.  And  that 
I  conceive,  is  expressly  warranted  hy  the  case  put  by  the  Jus- 
tices in  Alton  Wood's  case.  The  King  recites,  that  whereas 
J.  S.  is  indebted  to  him,  as  executor,  of  J.  H.,  he  pardons  him, 
ex  certa  scieniioy  omnia  debita,  this' shall  not  discharge  bi» 
proper  debt ;  and  yet,  clearly^  it  would  have  discharged  it^  if 
such  recital  had  not  been. 

And,  therefore,  in  our  case,  I  do  conceive,  if  the  King,  re^ 
citing  that  Henry,  Lord  Cobham  was  seised  to  him,  and  the 
heirs  males  of  bis  body,  did  grant,  habendum  to  patentee, 
quamdiu  aliquis  exitus  Henrici  Domini  Cobham  xdxeriij  it 
should  be  understood  only,  quamdiu  aliquis  talis  exitus,  that 
is,  such  issue  as  is  before  recited,  that  is,  issue  maleSj  should 
live.  And  I  think,  for  my  opinion,  it  would  not  havebeen  void, 
though  the  words  extended  further,  to  all  issue  of  Henry  ge- 
nerally ;  for,  though  the  truth  was,  that  Henry  was  seised 
not  only  of  an  estate  tail,  to  him  and  to  the  heirs  males  of  his 
body;  but  also  he  had  an  estate  in  remainder,  to  him  and  to 
the  heirs  of  his  body;  yet,  as  I  said  before,  I  think  the  words 
would  have  been  restrained,  aa  in  the  case  where  it  is  recited^ 

(«)  <*  Pass''  10  the  manuscript 
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diat  J.  S.  is  indebted  to  the  Kin;  as  executor,  the  King;  par-  166^. 
dons  J.  S.  omnia  debita,  it  is  good  as  to  debts  quatenus 
executor,  and  is  not  void  in  the  whole,  because  the  words  are 
omnia  debita ;  and  so  here,  if  that  were  our  case,  the  recovery, 
wherein  Duke  Brooke  was  vouched,  would  be  good  at  the 
time  of  the  action  brought,  but  would  not  touch  upon  the 
estate  which  was  in  Henry  Lord  Cobham,  and  the  heirs  of  Ihe 
body  of  William,  the  estate  tail  male  since  &iling,  is  now  in 
being. 

But,  thirdly,  as  this  case  is,  and  as  to  this  present  point,  I 
conceive  here  is  no  such  misrecital,  or  partial  recital,  as  shall 
make  the  grant  void  for  that  cause,  if  there  were  nothing  else 
in  the  case. 

The  ground  of  this  recital  but  in  part,  of  the  estates  for- 
feited, appears  in  the  close  of  the  patent,  that  an  office  had 
been  found,  that  Henry  Lord  Cobham  was  seised  of  the  pre- 
mises to  him  and  the  heirs  of  his  body  ;  and  to  set  that  right 
besides  a  non  obstante  in  the  patent  of  that  office  the  king  re- 
cites, as  the  truth  was,  thai  he  was  seised  to  him  and  the  heir 
males  of  his  body,  so  that  the  intent  of  particularising  the  estate 
in  this  clause  was  to  set  right  a  former  mistake ;— that  whereas 
the  immediate  estate  in  possession  was  found  by  former  office 
to  be  to  hira  and  the  heirs  of  his  body«  it  should  be  uiiderfitood 
to  be  according  to  truth,  to  him  and  to  the  heirs  males  of  his 
body  : — so  that  the  clause  was  added,  non  demansirandi  causuj 
ud  corrigendi  causa;  for  the  setting  right  that  which  was 
before  mistaken,  and  for  no  other  cause. 

[But  I  conceive  the  reference  to  the  will  alone  had  not  been 
sufficient  to  have  made  this  a  good  recital;  for  the  King  would 
not  have  known  his  estate  by  that  will, — whether  Edward  was 
dead  without  issue — or  what  daughter  William,  Lord  Cobham  Hcfcrcnce  to 
had — though  I  agree,  it  is  good  enough  by  way  of  reference  a  will  i;ood 
for  so  much  as  appears  in  the  will.  J 

Then,  though  it  is  the  information  of  the  party,  yet  it  is  a 
fall  information  so  far  as  concerns  the  rectifying  that  mistake, 
and  to  let  the  King  know  he  had  other  estates ;  (/)  for  the 
words  are,  ^^  that  Henry  was  seised  to  htm  and  the  heirs  males 
of  his  body,  virtute  voluntatis  Georgii  nuper  domini  Cobham, 
cum  diversis  remaneriis  inde,  pro  ut  in  dicta  ultima  voluntate 
plenius  liquet  et  apparet."    It  says  there  were  other  remain- 
ders ;  and  that  shews  he  deceives  not  the  King.     And  if  the 
King  would  be  ascertained  of  them,  there  is  a  reference  to 
the   will ;  and  id  certutn  est  quod  cerium  reddi  potest^  as  in 
Whistler's  case,  10  Co.  6S;  and  9  Co.  SO.  Strata  Marcella's 


eiiougti  for 
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case,  ^'  the  King  grants  to  J.  S.  such  liberty  as  Queeii  Katberine 
bad  ;*'  that  is  good  enough,  because  by  that  reference  they  may 
be  made  certain ;  and  the  cases  cited  by  my  brother  Brown  are 
to  that  purpose. 

And,  thirdly,  it  appears  ib  the  very  body  oFthe.patent  itself, 
that  the  King  took  notice  he  had  other  estates  in  those  manors, 
forfeited  unto  him,  besides  this  estate  tail  recited  to  Henry  and 
the  heirs  males  of  his  body :  for  example. 

First,  by  one  clause  the  King  grants  all  franchises  within 
the  manors  adeo  plene  as  he  ought  to  have  them  ratione  at* 
tincturas  Henrid  Domini  Cdbham^  or  of  his  brother  George. 

And,  secondly,  by  another  clause  he  grants  the  manors  adeo 
plencj  as  they  came  to  the  King's  hands  raiione  atlincturcB  of 
Henry  and  George,  or  either  of  them,  or  by  any  other  title. 

And,  thirdly,  the  habendum  itself  takes  notice  that  Geoi^e 
had  issue  inheritable  of  the  premises  virtute  ultimcB  voluntatis 
of  the  Lord  Cobham* 

And,  fourthly,  by  a  special  habendum,  the  King  grants  his 
reversion  and  reversions,  remainder  and  remainders  in  fee  sim- 
ple, which  were  forfeited  by  the  attainder  of  Henry,  Liord 
Cobham ;  which  shew  the  King  well  understood  that  he  had 
other  estates  forfeited  to  him  by  those  attainders  besides  that 
to  Henry  and  the  heil*s  males  of  his  body.  And  though  the 
grant  of  the  reversion,  or  remainder  in  fee  simple,  which  the 
King  had,  doth  pass  only  the  remainder  in  fee  simple  which 
was  in  Henry  and  his  heirs,  and  not  the  estate  which  Henry 
had  to  him  and  the  heirs  of  the  body  of  William,  his  father, 
(for  the  grant  by  that  habendum  is  of  the  remainder  in  fee  sim- 
ple, which  was  forfeited  by  Henry,  but  that  estate  to  him  and 
the  heirs  of  the  body  of  William  was  a  remainder  in  tail,  and 
though  it  be  fee  simple  in  the  King,  yet  it  was  not  a  fee  simple 
forfeited  to  the  King,)  yet  it  is  enough  to  our  present  purpose 
to  shew  the  King  was  not  deceived,  but  knew  he  had  other 
estates  besides  that  to  Henry  and  the  heirs  males  of  his  body. 
And,  therefore,  I  do  conceive  that,  notwithstanding  the  special 
mention  of  the  estate  of  Henry,  Lord  Cobham,  to  be  an  estate 
tail  to  him  and  the  heirs  males  of  his  body  in  the  quas  quideniy 
the  patent  is  good  enough,  if  there  be  nothing  in  the  habendum 
to  make  it  void. 

The  next  things  considerable  are  upon  the  habendum  itself; 
wherein,  to  make  way  to  the  main  point,  I  must  state  the  case. 
—Henry,  Lord  Cobham,  at  the  time  of  the  attainder  of  himself 
and  his  brother  George,  was  tenant  in  tail  to  him  and  the  heirs 
males  of  his  body,  with  remainder  to  hra  brother  George  and 
the  heirs  males  of  bis  body,  with  several  remainders  to  the 
other  sons  or  descendants  of  George,  Lord  Cobham,  the  corn* 
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mon  ancestor,  and  the  heirs  males  of  their  bodies,  whereof  the 
last  was  the  lessor,  Johoi  Lord  Cobbam,  with  remainder  to 
Henry,  Lord  Cobham,  and  the  heirs  of  the  body  of  William, 
Lord  Cobham,  his  father,  (which  descended  to  him  from  his 
said  father,)  with  several  other  intervenient  remainders  to  se- 
veral other  sons  of  the  said  George,  Lord  Cobham,  the  com« 
mon  ancestor,  and  to  divers  others  yet  in  being,  with  the  re- 
mainder in  fee  to  Henry,  Lord  Cobham.  By  the  attainder 
these  four  estates  were  forfeited,  viz.  the  estate  -tail  to  Henry 
and  the  heirs  males  of  his  body, — the  estate  to  George  and  the 
heirs  males  of  his  body,— the  estate  to  Henry  and  the  heirs 
males  of  the  body  of  William,  his  lather,  and  the  remainder  in 
fee  which  was  in  Henry  and  his  heirs. 

The  point  then  is  this : — these  four  estates  being  forfeited  to 
the  King,  the  King  makes  the  grant  to  Duke  Brooke  and  his 
heirs,  habendum  ^^  to  him,  his  heirs  and  assigns  quamdiu 
Henry,  Lord  Cobham,  or  any  issue  of  his  body,  or  any  issue 
of  his  brother  George  then  deceased,  inheritable  of  the  pre- 
mises by  virtue  of  the  last  will  of  George,  Lord  Cobham,  should 
he  in  being  ;'* — whether  this  be  a  good  grant  to  pass  all  or  any 
part  of  the  said  three  first  estates  forfeited  to  the  King  ?  And 
the  main  doubt  rests  upon  this—that  this  habendum  intends 
one  continued  estate, — so  long  as  Henry  or  George  have  issue 
— whereas  the  King's  estates  will  not  bear  it ;  for  his  first 
estate  which  he  hath  will  bear  only  an  estate  so  long  as  Henry 
or  George  have  issue  trao/e,  and  not  so  long  as  they  have  issue. 
And  if  this  habendum  do  carry  an  estate  so  long  as  they  have 
issue,  according  to  this  letter,  then  it  must  carry  another  estate 
after  all  other  remainders  to  the  other  sons  of  George,  Lord 
Cobham,  and  the  heirs  males  of  their  bodies  were  spent. 

To  clear  the  difficulties  of  this  point,  which  is  the  great 
point  of  the  case,  I  must  lay  down  these  grounds. 

First,  That  the  King  hath  by  these  attainders  several  fee 
simple  estates  in  him,  some  of  which  are  qualified  or  limited, 
and  the  last  absolute.  I  must  agree  if  the  King,  having  a  fee 
simple  to  him  and  his  heirs,  grant  the  land  to  J.  S.,  and  his 
heirs,  so  long  as  B.  hath  heirs  of  his  body,  the  King  hath  no 
remainder,  or  reversion,  but  a  possibility  ;  and,  therefore,  can- 
not limit  a  remainder  over  no  more  than  a  common  person, 
who  gives  lands  to  J.  S.  and  his  heirs,  so  long  as  B.  hath  heirs 
of  his  body.  But  if  an  estate  tail  be  turned  into  a  fee  simple, 
a  reversion  or  remainder  may  be  expectant  upon  it ;  for  the 
estate,  before  it  was  turned  into  a  fee  simple,  was  capable  of 
both.  And  that  is  our  case  here:  several  estates  forfeited  were 
fee  simple  in  the  King  raised  out  of  estates  tail,  which  the 
Lord  Cobham  and  George  his  brother  forfeited.    ' 
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But,  secondly,  that  though  four  estates,  as  I  said,  are  for^- 
felted ;  that  is,  fir<^t,  the  estate  tail  in  Henry,  Lord  Cobham, 
and  the  heirs  males  of  his  body.  Secondly,  The  estate  tail  to 
George  and  the  heirs  males  of  his  body.  Thirdly,  The  estate 
to  Henry  and  the  heirs  of  the  body  of  his  father ; — and,  fourth- 
ly. The  fee  simple  in  Henry  and  his  heirs. 

Yet  the  King  by  the  forfeiture  hath  but  three  estates  ;  viz. 
one  in  fee  simple,  determinable  by  the  failure  of  issue  male  of 
Henry  and  George ;  for  George*s  estate  being  immediately  de- 
pendent upon  Henry's  estate,  to  him  and  the  heirs  males  of 
his  body,  and  no  intervention  between  them,  they  are  but  one 
consolidated  estate  in  the  King,  so  long  as  Henry  or  George 
had  issue  male,  for  the  King  cannot  have  two  estates  in  fee 
together,  where  they  are  immediate,  and  no  other  estates  be- 
tween them,  as  appears  by  Austen's  case,  and  Hussey's  cited 
before  ;  and  though  in  those  cases  the  King  is  in  point  of  re- 
verter, yet  the  reason  is  the  same  where  the  King  had  no/e- 
version  before.  As  if  tenant  in  tail,  reversion  in  fee  to  the 
tenant  in  tail  be  attainted,  the  King  hath  but  one  fee.  And  it 
makes  no  difference  where  they  are  all  fees  determinable,  or 
qualified,  and  where  one  of  them  is  absolute  ;  for  being  im- 
mediately expectant  or  upon  the  other,  they  are  but  one  estate; 
for  lex  non  operatur  inutilia;  and  it  were  fruitless  and  in 
vain  to  say  the  King  by  the  attainder  of  Henry  and  George 
hath  one  fee  so  long  as  Henry  hath  issue  male,  and  another 
fee  so  long  as  George  hath  issue  male  ;  for  it  is  no  prejudice 
to  any  to  have  them  consolidated,  and  it  is  agreeable  to  law 
that  there  should  not  be  multiplying  of  fee  simples.  The  law 
doth  not  delight  in  or  allow  a  fee  upon  a  fee,  but  for  mere  ne<> 
cessity  where  it  cannot  be  otherwise.  And,  therefore,  if  a  vii<* 
lein  be  tenant  in  tail,  and  the  lord  enter,  he  hath  one  fee,  and 
the  donor  another,  for  necessity  :  but  if  the  Lord  enfeoff  the 
donor,  he  hath  but  one  fee. 

But  then  in  our  case  here,  there  being  several  remainders 
intervenient  between  these  estates  in  tail  male  forfeited  by 
Henry  and  George^  and  the  estate  to  Henry  and  the  heirs  of 
the  body  of  William,  his  father,  that  estate  to  him  and  the  heirs 
of  the  body  of  William  his  father  being  also  forfeited,  the 
King  hath  another  fee  simple  determinable  by  the  failure  of 
the  heirs  of  the  body  of  William.  And  this  is  a  distinct  estate 
in  the  King  of  necessity,  because  of  the  iuterposition  of  other 
intervenient  estates  which  keep  them  asunder;  and  for  the 
same  reason^  Henry  having  the  remainder  in  fee  to  him  and 


(g)  This  refereqce  to  Lord  Coke>  Commeatary  106,  seema  to  t>e  iiK- 
correct. 
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Vis  heirs  after  the  intervenient  estates,  this  estate  is  also  for-        1663* 
feited  to  the  King :  but  it  is  in  the  King  as  a  distinct  fee  simple     ^<^^^^^^ 
for  the  reason  before  mentioned,  other  men's  estates  inter-     Holland 
posed.     So  that  the  King  (as  I  said)  hath  three  estates  in  fee      Fxsher. 
simple,  two  qualified,  and  a  third  absolute;  and  these  three 
the  King  might  severally  grant  as  distinct  estates,  either  to 
one  or  more  persons ;  and  he  might  keep  one  and  grant  the 
others;  and  in  our  case  it  appears  by  the  several  habendums 
that  he  granted  the  absolute  remainder  in  fee  as  a  distinct 
estate. 
These,  I  conceive,  are  undeniable  grounds. 
For,  first  of  all, — I  say,  and  therein  differ  from  my  brethren 
who  argued  againstme, — that  the  King  did  not  intend  to  depart 
with  this  whole  estate  he  had  in  this  second  remainder  or  fee, 
< which  was  whilst  there  was  issue  of  the  body  of  William, 
Lord  Cobham,)  but  only  for  so  long  time  as  Henry  or  George 
had  issue  inheritable :  when  those  failed,  the  King  would  have 
it  again  whilst  William  had  issue.    For  we  must  gather  the  jf^^  King's 
Kiog^s  intent  out  of  the  words  of  his  grant ;  and,  therefore,  to  intent  must 
say  that  the  King  by  this  habendum  did  intend  to  pass  the  ^^^  the 
whole  estate  which  Henry  had  to  him  and  the  heirs  of  the  body  words  of  his 
of  William,  his  father,  it  is  gratis  dictum,  and  contrary  to  the  S''*"^^C*) 
express  words :  but  if  it  were  true,  it  makes  against  the  patent; 
for  then  the  King  was  deceived  in  the  estate  which  he  intended 
to  grant  by  it,  for  he  thought  he  had  an  estate  only  so  long  as 
Henry  and  George  had  issue.    But  I  take  it  clear,  this  haben* 
dum  passes  no  more  than  whilst  Henry  and  George  have  issue; 
and  it  leaves  a  remnant  of  that  estate,  (viz.  when  William  had 
issue  of  bis  body,  after  failure  of  issue  of  Henry  and  George,) 
in  the  King ;  which  remnant  by  no  words  of  this  habendum  is 
taken  out  of  the  King. 

Secondly,  This  grant,  quamdiu^ — so  long  as  Henry ^  Lord 
Cobham,  or  any  issue  of  his  body,  or  any  issue  of  his  brother 
George  shall  be  in  being;  if  it  take  effect,  it  must  be  drawn  out 
of  the  two  several  estates  in  fee  which  remain  severed  in  the 
King,— rthe  estate  determinable  for  default  of  issue  male  of  the 
bodies  of  Henry  and  George, — and  the  estates  determinable  for 
default  of  issue  of  the  body  of  William,  Lord  Cobham ;  for 
the  estate,  so  long  as  Henry  and  George  have  issue  of  their 
bodies,  in  the  habendum,  cannot  be  drawn  only  out  of  the  first 
estate  which  lasted  so  long  as  they  had  heirs  males  of  their 
bodies,  and  no  longer.  But  it  must  arise  also  out  of  the  King^s 
eecond  estate,  which  the  King  had  so  long  as  William  had  heir 

(h)  Holt,  C.J.  said,  that  a  legal  in-  but  only  a  moral  intent  Skinner 
teotioD  is  not  necessary  in  the  King,      66 1» 
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of  his  body,  and  take  a  part  of  that,  vts.  whilst  Henry  and 
George  have  issue^  and  cease  when  there  is  a  failure  of  their 
isspe* 

Hence  I  infer  that  since  the  estate  to  Duke  Brooke  and  his 
heirs,  whilst  Henry  and  George  have  issue,  must  arise  out  of 
the  King's  estates,  and  there  is  an  interposition  of  other  estates 
between  them,  that  if  the  habendum  pass  any  thing  at  all,  it 
roust  pass  two  estates  to  the  patentee :  but  the  King  intended 
only  to  pass  one  estate,  and  so  it  is  void  because  the  King  is 
deceived. 

But,  secondly,  which  is  the  main  reason  in  the  point,  the 
King  by  this  habendum  did  intend  to  grant  one  entire  estate, 
continuing  quamdiu,  so  long  as  any  issue  of  the  bodies  of 
Henry  and  George  inheritable  of  the  premises  were  in  being. 
But  it  cannot  pass  here  a  continued  estate,  but  by  fractions ; 
for  the  patentee,  as  I  have  often  said,  shall  enjoy  it,  by  virtue 
of  the  habendum,  only  while  there  is  issue  male  of  Henry  and 
George.  Then  during  Johnj  Lord  Cobham*s  estate,  who  is  the 
lessor,  and  the  other  estates  in  tail  male  to  the  other  sons  of 
George,  Lord  Cobham,  and  the  heirs  males  of  their  bodies,  the 
said  John,  Lord  Cobham,  and  other  males  would  enjoy  it,  and 
dispossess  the  patentee;  and  when  these  are  spent,  (as  in  truth 
they  are  spent  since  this  action  brought)  then  again  the  estate 
must  (by  this  habendum)  return  to  the  patentee  as  long  as 
the  heirs  of  the  body  of  Henry  and  George  continue  ;  and 
when  that  is  spent,  then  this  grant  to  cease  again,  and  other 
estates  to  interpose.  So  then  if  the  King  cannot  pass  such  an 
estate  as  he  intended,  he  is  deceived  in  his  grant.  The  King 
intended  to  pass  one  entire  estate  to  Duke  Brooke,  the  pa- 
tentee, and  his  heirs,  so  long  as  Henry,  Lord  Cobham,  or 
George  his  brother,  had  issue.  But  sucb  an  estate  cannot  pass 
according  to  the  King's  intention,  and  therefore  he  is  deceived. 

To  prove  the  first  of  these  propositions, — that  the  King  in- 
tended to  pass  one  entire  estate,  appears  by  the  very  words ; 
for  the  grant  to  the  patentee  and  his  heirs  is,  quamdiu^  so  long 
as  Henry  or  George  have  issue.  The  word  quamdiu  implies 
a  duration,  without  interruption  or  intermission.  If  Blackacre 
is  granted  to  A.,  quamdiu  B.  suffers  J.  N.  to  enjoy  Whiteacre, 
if  B.  enter  into  Whiteacre,  the  grant  of  Blackacre  ceaseth. 
Now,  though  B.  suffer  J.  N.  to  re-enter,  and  re-enjoy  White- 
acre,  yet  the  estate  by  the  quamdiu  is  determined.  And  so,  if 
lands  be  granted  to  A.  and  his  heirs,  quamdiu  B.  hath  heirs  of 
his  body,  if  B.  die  without  heir  of  his  body,  the  estate  ceaseth ; 
and  though  the  wife  of  B.  be  enseint,  and  after  have  a  son,  yet 
it  shall  not  revive.  That  is  the  express  case  put  by  Yelverton^ 
in  Poole  and  Needham's  case,  in  6  Jac.  B.  K.  149. ;  for  it  was 
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&  collateral  determinatioa  whitb,  being  onee  internipted,  sball        1662. 

not  be  flet  on  foot  again*    The  true  reason  is,  tbe  quamdiu  is  a  ^^"^^"^ 

word  of  litaiitation  of  a  eontioued  uninterrupted  estate.    And,       oixam» 

indeed,  to  havi^  an  estate  cease,  and  rise  again,  the  proper  F„HEa. 

words  sboold  be  toHes  qu&tks.  and  not  quamdiu  /  which,  as  I  To  have  an 
.  1    •       «•  •        a  estate  cease 

said,  implies  a  continued  estate.  andriseagatn, 

(t)  Tbe  other  proposition,  that  one  entire  estate  cannot  pass,  the  proper 
according  to  the  King*s  intention,  by  the  limitation  of  this  J^J^^^^^ 
babeodum.  Weeds  no  further  proof;  for,  as  hath  been  said,  the 
King's  fint  estate  must  cease  when  the  issue  m^les  of  Henry 
and  George  fail.  But  the  estate,  according  to  the  limitation, 
ceaseth  not  by  the  failore  of  issue  male  of  Henry  or  George 
Brooke,  but  (j)  by  the  failnre  of  issue  male  and  female ;  and 
so  the  King  is  deceived  in  his  intention.  For,  by  the  letter  of 
the  faabenduai,  tfie  patentees  will  have  it  so  long  as  Heniy  and 
GeoqB;c  have  issue  male ;  those  failing,  this  estate  ceaseth ;  and 
when  tbe  rest  of  the  males  cease,  the  patentees  must  have  it  again 
of  another  estate ;  and  so  the  patentee  bath  not  one  entire 
but  several  estates,  with  the  interposition  of  others. 

Another  reason  why  I  conceive  this  grant  is  void,  is  this, —  The  King's 

that  this  grant  is  to  the  prejudice  of  a  third  person,  that  is,  to  p^rant  ^s  void, 

those  in  remainder :  for  the  grant  being, — so  long  as  any  issue  |j^^  ^f\^  i^ 

of  the  body  of  Henry  or  George  shall  be  in  being,— when  issue  F^J^^i^^^^ 

male  fails  Sir  John  Brooke,  the  lessor,  and  others  which  were  ^J^^l^ 

in  tbe  remainder,  to  them  and  the  heirs  males  of  their  bodies, 

are  prejudiced.    For  if  he  in  remainder  shall  bring  his  action 

against  the  patentee,  the  patentee  may  pray  in  aid  of  the  King, 

and  it  shall  be  granted  to  him  for  the  King's  grant.    If  it  had 

been  in  the  case  of  a  common  person,  it  would  have  carried  a 

warranty  by  the  word  dedi ;  and  where  a  common  person  is  ^^l^^^^' 

bound  to  warranty,  there  shall  be  an  aid  prior  of  the  King,  if  tbe  |^  |>ound  to 

estate  granted  by  the  King  be  not  determined.    But'the  estate  J^^™^^^^^^^  ^^ 

which  is  mentioned  to  be  granted  by  this  habendum,  is  still  in  ^^  aidprier 

being  after  failure  of  issue  male  of  Henry  and  George ;  for  it  ^^^^^^^^ 

iato  continue  by  the  purport  of  the  habendum,  whilst  they  g^an^^^by 

have  issue  female,  and  therefore  gives  cause  of  mrfprier  against  the  King  he' 

Sir  John  Cobham,  and  all  those  in  remainder  in  tail  male,  '^^'' 

who  ought  to  have  enjoyed  the  land  :  but  otherwise  it  were  of 

a  grant  determined.    And,  therefore,  if  the  patent  had  been 

only  so  long  as  Henry  or  George  had  issue  male,  the  grand  JJ«^^?f**^ 

patentee's  estate  determined  by  failure  of  issue  male;  and  there  ^^^^  ^^^ 

could  be  no  aidprier  upon  an.  estate  determined.  an  estate  dc- 

^  '^  tcrmmed. 

(i)  This  suggestion  U  not  in  the         (j)  The  mannsf ript  ia  "  bultf *«i 
printed  book, '  1  Keb.  40S.  by  the  foilure,  &c." 
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Hoi.LAir0 

tx. 
Fisher. 


(k)  Whether  or  no  in  this  case  he  in  remainder  might  enter 
upon  the  patentee  (admitting  the  grant,  quamdiu  there  is  heir 
of  the  bodt/^  were  good)  may  be  some  question  ;  for  that  it  ap- 
pears the  King  granted  not  out  his  whole  estate,  but  part  still 
remains  in  him, — and  will  come  anon  to  be  considered  in  this 
case.  But  however  if  it  be  a  prejudice  to  him  in  remainder  in 
his  action,  which  the  law  gives  him,  that  is  cause  enough  to 
avoid  the  patent ;  because  by  it  a  wrong  is  done  to  a  third 
person ;  and  we  know  the  great  delays  that  come  by  aid  prierj 
and,  after  aid  granted,  the  long  time  allowed  to  make  searches 
for  the  Kong^s  title. 
Where  the  Besides,  in  the  King's  grant,  if  this  habendum  stands  good^ 

impfies  amr-  ^^^  dedimus  implies  a  warranty,  and  in  honour  he  ought  to 


nuitv,  he 
ougnt  in 
honour  to 
make  good 
his  grant  to 
the  patentee. 


1  Co.  47.  h. 

1  Co.  50.  b. 

7  Co.  78. 

EnglefieJd's 

case. 

1  Co.  59.  a. 


make  good  his  grant  to  the  patentees.  And  so  the  King  must 
answer  the-  value  of  the  prejudice  to  the  patentee  during 
the  time,  aft^r  failure  of  issue  male  of  Henry  and  George, 
John  Lord  Cobham,  or  other  the  heirs  male,  shall  enjoy  the 
land ;  and  so  the  King  is  not  only  deceived,  but  prejudiced,  in 
his  grant. 

And  these  I  conceive  to  be  the  reasons  why  ^^  if  the  King 
be  tenant  for  life,  and  he  grants  the  land  to  another  and  his 
heirs,  or  the  heirs  of  his  body,*'  though  this  was  by  Periam, 
Chief  Baron,  held  to  be  <^  good  during  the  King's  life,"  yet  it 
was  agreed  by  Popham  and  the  rest  of  the  Judges,  in  Altoa 
Wood's  case,  that  ^^  such  a  grant  shall  be  void,  and  shall  not 
be  good  to  pass  his  estate  for  life."  And  Chancellor  Egerton 
said,  that  *^  he  had  also  seen  a  report  in  King  Henry  the  Se* 
venth's  time  to  that  purpose ;"  yet  in  truth  the  King's  grant 
there  passed  less  than  the  King  intended  to  pass.  But  the  rea- 
sons are  those  that  I  cited  before  : — the  King  was  deceived  in 
his  grant; — he  took  upon  him  to  grant  a  greater  estate 
than  he  could  legally  grant ; — the  grant  was  a  prejudice 
to  the  King  as  to  his  warranty,  and  to  him  in  remainder 
in  respect  of  aid  prier^  and  iii  some  cases  as  to  his  entrcs ; — 
and  gives  colour,  at  least,  to  put  him  to  bis  petition  ofrighc ; 
which  last  reasons,  though  not  in  the  book,  yet  are  in  the 
case. 

If  the  King         Again,  if  the  King  hath  a  base  fee,  so  long  as  J.  S.  hath  issue 
having  a  base 

fee,  so  long  as  J,  S.  have  issue  male  of  his  body^  grant  the  land,  so  long  as  J.  S. 
hath  issue  of  his  bod^y  this  grant  is  void. 


(Ar)  In  Wheatley  r.  Thomas,  1 
Keble  616,  it  is  said  by  6Iyn, 
counsel,  that  *'  in  Holland  v. 
Fisher,  in  C.  B.  all  the  Court  agreed, 
that  the  ne.\t  in  remainder   aflcr 


Henry  and  George  might  enter  on 
the  Crown."  The  report  of  the 
principal  case  in  1  Kcb.  405.  is  as 
the  MS. 
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male  of  his  body ;  and  he  grants  the  land,  so  long  as  J.  S.  hath        166^ 
issue  of  his  body ;  I  hold  this  ^rant  to  be  void. 

And  our  case  is  the  same  in  effect;  for  the  King  had  an  estate 
in  possession,  only  so  long  as  Henry  and  George  had  issue 
male,'  and  he  grants  the  land,  as  in  possession,  so  long  as 
Henry  and  George  had  issue^  be  it  male  or  female.  Such  a 
grant  I  hold  to  be  void ;  for  the  King  is  deceived  in  his  grant : 
He  grants  what  he  cannot  in  that  manner  grant,  as  he  intends 
it ;  he  took  upon  him  to  grant  a  greater  estate  than  he  had  to 
grant ;  for  it  is  a  greater  estate  to  have  the  lands  so  long  as 
J.  S.  hath  issue  of  his  body,  than  so  long  as  he  hath  issue  male 
of  his  body  ;  and  it  is  a  prejudice  to  a  third  person,  and  to  him 
in  remainder,  as  to  his  action. 

But  it  hath  been  objected,  though  the  King  cannot  grant 
one  continued  estate  in  possession,  so  long  as  Henry  and 
George  have  issue  of  their  bodies ;  yet,  having  several  estates 
in  fee  in  him,  he  may  do  it  by  fractions.  The  patentees  may  have 
it  whilst  Henry  and  George  had  issue  male ;  and  when  these  fail 
then  those  males  who  were  in  remainder  may  enter  ;  and  when 
these  are  spent,  then  the  patentees  may  have  it  again,  whilst 
Henry  and  George  have  issue ;  and  so  all  may  stand,  being 
construed  respectively,  well  enough  together,  as  it  would  do 
in  the  case  of  a  common  person ;  for  it  differs  from  Alton 
Wood's  case,  where  the  King,  being  tenant  in  tail,  with  re- 
mainder in  fee  to  his  own  right  heirs,  grants  to  Walsh  in  fee. 

The  King  had  an  estate  tail  in  possession,  and  could  not 
grant  a  fee  out  of  it  without  a  tort;  and  it  would  be  a  tort  if 
such  a  grant  were  made  by  a  common  person.  But  here  the 
King  hath  a  fee,  and  grants  a  fee  out  of  it ;  and  admit  it  to  be 
greater  than  he  intended,  it  is  no  tort,  and  so  good. 

To  this  purpose  Englefield's  case  hath  been  cited  at  the  bar:  7  ^q.  79. 

— "  The  King  being  tenant  for  another  man's  life,  without 

reciting  his  estate  grants  for  forty  years :  this  is  good,  though 

be  could  not  contract  absolutely;  for  the  King  doth  no  tort  to 

aoy."     But  to  this  I  answer,  first,  that  in  Englefield's  case  it 

is  expressly  agreed  that  it  was  but  a  lease  for  forty  years  of 

the  land;  and  so  a  less  estate  than  the  King  had,  and  so  the 

King  not  deceived  in  his  grant.     And  so  if  a  copyholder  for  If  copyholder 

life  have  licence  to  lease  for  twenty-one  years  if  he  so  long  ">^ '^f*-*  **avc 
-.         .^.     -  ^  .1  ...  ,      a  licence  to 

live,  if  he  lease  for  twenty-one  years  absolute,  yet  this  is  good  ;  lease  for  si 

for  inlaw  it  was  but  a  lease  for  twenty-one  years,  if  he  live  years,  if  he  so 

so  long ;  and  forty  years  is  but  such  a  term  as  a  man's  life  may  lea^  Tor  st" 

commonly  arrive  to.    It  is  in  law  counted  a  chattel  interest.  (/)  J^^^  abso- 

lote,ili8goo<F. 
Forty  years  IS  but  such  a  term  as  a  niaa*s  life  may  comtnouly  arrive  aL 

(/)  The  words  **  a  chattel  intcroet**      ocripL  ThU  ^mrt  vf  the  case  seems  to 
are  supplied  to  a  blank  in  the  manu-      be  confusedly  reported  by  Keble. 
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1669. 


Holland 

Fisher. 
IftheKiDg 
haviDg  but 
for  twenty 
years  grant 
for  forty  years 
it  is  Toid. 
If  the  Xing 
granted  for 
one  thousand 
years,  or  such 
other  long 
term  as  would 
be  a  mort- 
main, it  is  a 
\oid  grant. 


6  Co.  5&b. 


Grant  to  a 
tcrretenant 
and  to  a 
stranger  dis- 
tinguished. 


There  may  be 
fractions  m 
estates}  and 
the  estates  in 
"actions  may 
"^nted. 


But  suppose  the  King  granted  for  one  thousand  years,  or  sncli 
other  long  term  as  amounted  to  a  mortmain ;  or  having  but 
for  twenty  years  grants  for  forty  years;  I  conceive,  in  both 
these  cases,  the  grant  is  void,  though  there  is  no  tortious 
estate  by  such  a  grant ;  for  the  King  is  deceived  in  his  grant. 

So  the  Lord  Chandos's  case,  6  Co.  55.,  was  urged.  Tenant 
in  tail,  reversion  to  the  King.  The  King,  reciting  the  letters 
patent  to  the  entail,  and  that  the  tenant  in  tail  had  surrendered 
them  in  Chancery,  ad  opus  Regis  cancelland.,  virtute  eujus 
they  were  cancelled, — virtute  cujus  the  King  was  and  still  is 
seised  in  dominio  suo  ut  feodo, — the  King  grants  to  the  said 

• and  his  heirs  manerium  predictum,  whereby  he  passed 

the  reversion  only,  whereas  he  intended  to  pass  it  in  his  de- 
mesne as  of  fee ;  and  yet  adjudged  good ;  for  the  King  granted 
less  than  he  intended,  and  his  estate  would  support  such  a 
grant  in  fee;  and -in  case  of  a  common  person  such  a  grant 
would  be  good ;  and  so  in  the  present  case. 

But  that  case  of  my  Lord  Chandos  clearly  differs  in  reason 
from  our  case,  for  there  ^^  less  passed  than  the  King  intended ; 
for  he  intended  to  part  with  the  possession,  and  no  prejudice 
to  the  King."  In  our  case  he  passed  more  than  he  intended  ; 
for  he  intended  to  part  with  an  estate  in  possession  so  long  as 
Henry  or  George  had  issue  of  their  bodies,  which  he  cannot 
pass  by  reason  of  the  intervention  of  several  other  estates. 
And  it  is  expressly  there  said,  that^^  if  more  pass  than  the  King 
intended  to  pass,  as  if  he  intended  only  to  pass  a  reversion, 
and  a  possession  pass,  it  shall  be  void.*'  And  that  is  our  case ; 
for  the  letter  of  the  habendum  carries  it  in  possession  imme- 
diately after  the  failure  of  issue  male  of  Henry  and  Greorge,  so 
long  as  they  have  issue  female;  whereas  it  is  but  a  remainder 
which  the  King  had*  in  such  case. 

Secondly,  that  case  in  itself  was  but  dura  lex,  and  an  ex- 
trajudicial opinion ;  and  the  grant  was  made  to  the  terre- 
tenant  who  had  the  immediate  estate.  But  if  the  King  had 
granted  the  land  by  those  words  to  a  stranger,  supposing  the 
estate  tail  surrendered,  whereas  the  estate  tail  was  in  esse, 
for  my  own  part  I  should  think  the  grant  had  been  void  ;  for 
it  gave  colour  to  oust  the  tenant  in  tail. 

But,  thirdly,  that  was  a  good  grant  according  to  the  letter, 
without  any  fractions.  The  grant  was  of  the  reversion  en- 
tirely: but  in  our  case,  if  it  be  good,  it  must  be  good  by  frac- 
tions, or  not  at  all. 

So  that  there  appears  a  manirest  diversity  in  thfe  cases. 

But  as  touching  fractions  in  estates.  The  King  grants  where 
he  hath  several  qualified  fees.  I  do  not  deny  but  that  there  may, 
in  some  respects,  be  fractions  in  estates ;  and  those  estates  so 
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10  fractions  may  be  granted.    Hussey's  case,  before  cited,  was,        1 6G^ 
tenant  in  tail,  with  the  reversion  or  remainder  to  the  King, 


v^^V-w/ 


forfeits  it,  or  grants  it  to  the  King  by  a  conveyance  which     Holland 
binds  his  issue.    Though  it  be  agreed  that  the  King  there  hath      Fisher. 
one  consolidated  fee ;  yet  it  is  also  expressly  agreed  that  if 
the  King  had  two  fees  in  him,  that  by  a  grant  to  one  and  his  i  Co.  49. 
heirs  by.  one  entire  grant,  both  the  estates  would  have  passed.  ^' 

The  King,  in  our  principal  case,  had  three  estates,  which 
were  all  fee  simple  in  him,  though  two  of  them  were  but  qua* 
lified,  one  to  him  and  his  heirs  whilst  Henry  or  Greorge  had 
issue  male;  a  second,  after  other  remainders  interposed, 
whilst  William  had  issue  of  his  body ;  a  third,  afler  other  re- 
mainders, absolutely  to  the  King  in  fee.  If  the  King  had 
granted  the  land  to  Duke  Brooke,  habendum  to  him  and  his 
heirs,  I  conceive,  for  my  own  opinion,  all  three  had  passed, 
(though  I  confess  my  brother  Tyrrell  very  strongly  argued 
against  it)  for  the  King  needed  not  to  recite  either  his  own,  or  TheKin^need 

other  men^s  estates,  they  being  created  by  a  subject,  and  not  n^^  r^^cite  his 

•*      '  own  or  otbcr 

of  necessity  tied  to  be  of  record,  as  the  King's  own  grants  or  men's  estates, 
leases  were.     And  there  the  King  makes  no  fractions  in  his  '"  niaking  a 
own  estates,  but  such  fractions  as  were  whilst  the  estate  was         ^  ^° 
in  the  King ;  and  so  he  passeth  them  as  they  were  in  him. 

If  the  King  had  recited,  and  so .  passed,  all  hi^  estate,  he 
could  have  passed  them  with  no  other  limitations  but  to  the 
patentee  and  his  heirs  ;  and  therefore,  no  recital  being  neces* 
sary,  the  same  limitation  to  the  patentee  and  his  heirs  will 
pass;  and  therefore,  I  think,  the  King  by  a  grant  to  D.  B.  and 
his  heirs,  without  any  recital,  had  passed  all  his  estates. 

But  that  differs  from  our  case ;  for  the  King  intended  to 

grant  all  which  he  had,  which  he  does  not  here ;  and  the  words 

there,  habendum  to  him  and  fits  heirs^  are  the  words  of  the 

laigest  extent  that  may  be — they  are  not  cut  short  nor  abridged 

in  that  case  by  the  King's  grant  (which  is  as  large  as  may  be) 

but  by  the  act  of  law,  because  the  King  had  no  greater  estate 

to  grant:  and  I  conceive  the  patentee  hath  not  by  such  a  grant 

one  entire  fee,  but  three  several  fees  as  the   King  had.    And 

this  was  the  opinion  of  those  who  drew  this   patent;  for  the  Whcreahus- 

Dand  was 
King  grants  his  reversion  in  fee  by  a  distinct  habendum  ;  and  acinaiiyseiscd 

if  the  patentee  die  seised,  and  after  i\^e  first  fee  deterinines  in  f^  simple 

for  default  of  heirs  males  of  the  bodies  of  Henry  and  George,  3er a  grantof 

and  the  heir  male  in  remainder  enter ;  and  after,  these   re-  the  Crown, 

mainders  being  spent,  the  heir  of  the  patentee,  in  respect  of  Jerto^""*'**" 

the  other  estate,  so  long  as  there  is  issue  of  the  body  of  Wil-  strangers  ja     ' 

liam  Lord  Cobham,  re-enters,  it  may  be  a  question,  whether  d*r toilT^hns^ 

the  wife  of  the  patentee  ohoU  b«  •n<lowec1^  or  no;  the  estate  baud  and  bis 
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166«.        in  fee,  whereof  her  husband  was  actually  seised,  being  deter** 
^^*^^*^^     mined. 

Holland  3^4  ^^en  the  King  hath  a  fee,  so  long  as  J.  S,  hath  issue 
Fisher.  fnale  of  his  body ;  and  he  grants  the  lands,  not  generally  Aa** 
heirs  for  ano-  l^^^um  to  A.  and  his  heirs^  but  habendum  to  A.  and  his  heirs 
ther  qualified  s(f  long  as  J.  S.  hath  issue  of  his  body  (which  is  in  effect  ouf 
t^ja^/dji^  principal  case)  the  restraint  of  the  estate  is  in  the  very  grant 
so  seised,  the    itself;  and  though  it  is  a  good  grant  in  case  of  a  common 

fermfoLf tnd  P®"^"  ^'^^  '^*^'*  ^^°^«  ^  ^^^8  «»  J'  S,  hath  issue  male  of  hia 
the  stnin|ers  body,  and  grants  SO  long  as  J.  S.  hath  issue  of  his  bodjr,  be«> 
rSndcrtJT*  cause  it  shall  be  taken  strongest  against  the  grantor;  yet  in 
them  being  ^^^  c°se  of  the  King  it  shall  be  void,  as  I  conceive  ;  for  the 
Tthe  hu^^'*^  King's  grant  shall  be  taken  in  the  usual  and  common  sense, 
band  enters  iQ  f"^  intelligence  secundum  intentionem  domini  regis,  and  not 
respect  of  the  in  deceptionem  domini  regis.  The  King,  he  intended  not  ta 
fied^fee,^"*  *"  f^^  *''  **'®  estate  as  in  the  other  rase,  for  he  reserves  part  of 
qaery,  if  the  it :  but  he  intended  to  pass  one  entire  estate,  and  that  in  pos- 
betnLwedj  *^ssioii  SO  long  as  Henry  and  George  had  issues  of  their  bo- 
the  estate  dies,  which  intention  cannot  stand  with  the  nature  of  his 
yhereofher  estate, 
husband  was 
ac<tiii2/^  seised  being  determined. 

The  King's  grant  shall  he  taken  in  the  nsual  and  common  sense,  secundum  m- 
tentionem  regis;  and  not  m  deceptionem  regis. 

Cro.  Jac.  34.  [Hil.  1  Jhc.  B.  R.,  Mason  and  Chambers*  case  :  the  King 
was  seised  of  a  rectory,  part  in  possession,  part  in  reversion  { 
and  he  leases,  habendum  from  Michaelmas  next,  si  nulla 
dimissio  de  rectoria  was  then  in  being;  and  if  there  wereali^ 

Yelverton  42,  qua  dimissio,  then  from  the  end  of  it.  The  King  intended  one 
entire  commencement  of  the  lease,  and  not  at  several  times ; 
and  therefore  adjudged  void  to  have  it  commence  at  several 
times,  part  at  one  time,  part  at  another.] 

I  conceive  the  principal  case  of  Alton  Wood  to  be,  in  the 
reason  of  it,  our  very  case. — Tenant  in  tail,  to  him  and  the 
heirs  males  of  his  body,  with  reversion  to  him.  in  fee,  makes  a 
grant  in  tail  to  Walsh.  It  was  urged  that  the  King  might 
grant  an  estate  during  his  own  life  out  of  his  estate  tail,  and 
he  might  grant  an  estate  tail  out  of  his  reversion  in  fee;  that, 
therefore,  the  King's  grant  shall  be  taken  by  fractions,  and  to 
pass  that  which  the  King  could  pass:  but  it  was  adjudged  to  be 
void  for  the  whole. 
6  Co.  56.  One  reason  of  that  judgment  is  given  in  the  Lord  Chandos^s 

case,  fol.  56.  "that  the  King  was  not  conusant  or  rightly  in- 
formed of  his  estate :"  but  that  reason  holds  not,  for  it  is  both 
agreed  in  Alton  Wood's  case,  fol.  51,  and  in  Needier  and 
Necdham's  case,  Hob.  224,  that  "  though  the  King  bad  recited 
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W  divided  estates,  it  tovAd  not  have  bettered  bis  grant;  and  1662. 
yet  tbere  be  bad  taken  knowledge  of  the  iact.  and  bad  only 
BiiseonceiTed  tbe  law,  that  bis  grant  might  nevertheless  work 
entirely.*'  But  the  true  reason  of  that  judgment  in  Alton 
Wood's  case  is  expressed  in  the  Lord  Chandos*  case,  ^^  that 
tbe  grant  could  not  take  effect  without  fraction  of  estates, 
or  wrong  done.''  And  in  Needier  and  Needham's  case  the 
reason  of  the  judgment  in  Alton  Wood's  case  is  set  dowii 
to  be  this : — ^^  Because  the  King  did  err  in  the  form  and 
manner  of  the  estate,  intending  that  entire  which  could  not 
be  so." 

Which  retuons  afe  in  effect  both  one,  and  extended  to  odr 
^principal  case.  Tbe  King  intended  an  entire  estate,  without 
fractions,  so  long  as  Henry  and  George  had  issue  of  their 
bodies,  which  cannot  be ;  for  when  issue  male  fail,  then  other 
testates  in  remainder  intervene ;  and  those  being  spent,  then  it 
must  rise  again,  whilst  Henry  and  George  have  issue  of  their 
bodies  t  or  else  it  were  a  wrong  to  those  in  the  remainders. 
For  that  which  was  objected  to  make  a  difference  between  that 
tase  and  ours^  that  there  it  would  be  a  tort  if  such  a  grant 
were  by  a  common  person  ;  as  if  a  common  person,  being  te- 
nant in  tail  with  reversion  to  him,  grant  the  land  in  tail,  it 
were  a  discontinuance :  but  here  if  a  common  pe^8on  having 
two  base  fees^  as  in  our  case,  grant  the  land  quamdiu  any  issue 
of  Henry  or  George  lived^  it  would  pass  all  he  had  without  a 
tort. — I  answer,  first,  that  the  reason  of  that  judgment  is  built 
upon  another  foundation.  But,  secondly,  it  is  true,  if  a  com- 
mon person,  being  tenant  in  t^il  with  reversion  over  to  him^ 
grant  in  tailj  and  make  livery,  tbe  livery,  not  the  grant,  works 
the  wrong.  But  if  he  had  by  lease  and  release,  or  bargain 
and  sale,  granted  the  land  in  tail,  it  had  passed  the  estate  for 
life,  and  his  reversion  in  fee:  and  so  would  the  King's  patent 
|Nis8  both,  without  any  discontinuance,  if  there  were  nothing 
else  in  the  case. 

But  we  will  weigh  the  reasons  of  that  case,  as  they  are  in 
the  printed  report  of  it,  with  our  case. 

One  reason  there  was : — ^Mhe  King  intended  to  grant  that 
which  be  could  not  lawfully  grant,  that  was  an  estate  tail  in 
possession^  and  therefore  was  deceived ;  and  since  that  which 
he  intended  to  pass  could  not  take  effect,  that  which  he  in- 
tended not  shall  not  pass,  that  is,  an  estate  tail  out  of  the  re- 
version :  and  the  King  ought  to  be  so  informed  that  bis  pur- 
pose and  intent  might  take  effect."  The  case  is  there  put,—  {  q^I^IJ^ 
**  tbe  King  is  tenant  in  tail.  With  a  reversion  to  him  in  fee;  the 
King  grants  an  estate  for  his  own  life,  and  after  grants  the  re« 

p 


1  Co.  50.  i. 


i  Co.  52. 


SIO  Judgments  and  judicial  arguments 

166^.       version  in  fee,  or  in  tail.  This  grant  sball  be  yoid ;  for  be  io« 
^"^^"^^^^      tended  an  immediate  reversion,  and  not  a  reversion  expectant 
Hoi.i;and     yp^n  i^ig  estate  tail,  which  was  remote  and  mediate."     In  our 
Fisher.      Principal  case,  the  King  intended  to  grant  one  entire  estate,  so 
long  as  Henry  and  George  had  issae  of  their  bodies,  [that  was 
one  estate  in  possession,  determinable  upon  that  limitation  ;3 
such  an  estate  he  could  not  grant,  for  other  estates  intervened ; 
and,  therefore,  it  shall  not  be  taken  by  fractions,  to  pass  so 
long  as  they  had  heirs  males  of  their  bodies,  and  immediately 
dfter  other  estates  determined  to  pass  it  again  so  long  as  they, 
had  issue  of  their  bodies.    Secondly,  In  that  case  it  was  said, 
^Uhe  estate  which  the  King  had  would  not  permit  such  an 
\  Co.  49.  b.      estate  as  he  granted  to  Walsh ;  it  could  not  stand  with  his 
•estate."    No  more  will  it  in  this  case :  the  King  hath  no  such 
estate  as  will  stand  with  this  limitation ;  he  hath  no  estate,  so 
long  as  Henry  and  George  had  issue  of  their  bodies.    But  he 
had  an  estate,  so  long  as  thej/  had  issue  mmle  of  their  bodies. 
Thirdly,  ^^The  King  was  not  apprised  of  his  own  estate ;  for 
then  he  would  not  have  granted  an  estate  which  could  not  take 
1  Co.  61.  b.      eifect  according  to  his  purpose ;  )¥bich  reason  holds  clearly  in 
our  case.    Fourthly,  It  was  said  ^<  the  King  intended  to  grant 
en    entire   estate,    not    two   several   estates;   and   to  grant 
1  Co.  68.  b.      an   estate  in  possession  and  not  part  in  reversion  :**  which 
reason  fully  holds  in  our  case.    It  was   said  in   that  case, 
1  C    68  b.      ^^^^  ^^^^  ^°  absurdity  to  have  such  fractions  of  estates  that 
Walsh  should  have  it  to  him  and  the  heirs  males  of  his  body 
during  the  King's  life,  and  then  the  King  should  have  an  estate 
tail,  and  then  the  patentee  should  have  an  estate  tail  expectant 
upon  the  King^s  estate  tail,  whereas  the  King  intended  to  grant 
an  estate  tail  in  possession  ;   et  talis  interpretatio  semper  fienda 
est  ut  evitetur  absurdumJ*  And  Popham  said,  *'  Without  ques- 
1  Co.  50  b.      tion,  it  shall  not  pass  by  such  fractions  of  estates. " 

The  same  reason,  I  conceive,  holds  in  our  principal  case : 
here  would  be  fractions  of  estates.  Upon  this  one  entire  haben- 
dum the  patentee  should  have  it  so  long  as  Henry  and  George 
had  issue  of  their  bodies;  and  then,  when  those  failed,  the  King 
should  have  it  again  so  long  as  William  had  issue  of  his  body^ 
which  without  all  question  was  not  intended. 

I  have  pressed  this  case  of  Alton  Wood's  the  more,  because, 
it  was  at  first  adjudged  upon  solemn  debate  and  deliberation. 
And  in  that  case  it  was  adjudged  void  for  the  entire  part;  so 
it  shall  be  in  this  case;  and  not  good  so  long  as  there  was  issue 
male  of  the  body  of  Henry  and  George.  It  is  very  true,  if  it 
were  good  so  long  as  there  was  issue  male  of  the  bodies  of 
Henry  and  George,  though  void  for  the  residue,  yet  the  pa* 
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tentee  being  then  a  good  tenant  to  the  freehold,  it  would  be  *^^^' 
sufficient  to  enable  the  recovery  wherein  Duke  Brooke  was 
vouched,  and  ro  bar  the  lessor  of  the  plaintiff  in  this  action. 
But  this  title  is  now  determined  by  the  failure  of  issue  male, 
and  the  ejectment  lease  is  also  determined  in  point  of  time.  But 
the  defendant  would  be  nothing  the  better  for  it ;  for  the  estate 
in  tail  male  being  determined,  the  other  estate  which  the  King 
had,  so  long  as  Henry  and  George  had  issue,  not  passing  by 
that  potent,  comes  to  take  place.  So  that  the  King,  or  who- 
soever hath  gotten  his  title,  will  have  it  (as  I  have  argued) 
against  both  plaintiff  or  defendant.  But  I  hold,  as  I  said  be- 
fore,  if  the  patent  cannot  extend  by  fractions,  to  pass  as  well 
the  estate  which  the  King  had  so  long  as  Henry  or  Greorge 
had  issucy  as  that  which  he  had  so  long  as  Henry  or  George 
had  issue  tnale^  it  shall  be  void  for  the  whole. 

I  have  done  with  this  point.  But  my  brother  Brown  starts 
up  another  point  which  was  never  touched  at  the  bar.  Saith 
he, — admit  the  habendum  be  void,  the  King  by  the  premises  in 
the  first  clause  grants  it  to  Duke  Brooke  and  his  heirs,  by  a 
second  clause  to  him  and  his  heirs  adeo  plene^  libercj  el  iniegre^ 
proui  by  the  attainder  of  Hemy  and  George^  or  either  of 
thenij  aui  quocumque  alio  kgali  modo  sen  jure  in  manus  nostras 
deveneruni.  So  that  these  premises  are  sufficient  to  pass  all ; 
and  here  is  an  express  grant ;  and  so  the  habendum  cannot  alter 
it ;  and  a  void  habendum  shall  not  vitiate  the  grant ;  and  he 
cites  Auditor  King's  case  cited  8  Co.  112.  in  the  Earl  of  Rut- 
land's case, — ^^  the  King  granted  lands  to  B.  and  his  heirs, 
habendum  to  B.  and  his  assigns  ;  and  it  was  resolved  the 
habendum  was  void,  and  the  grant  good ;''  and  some  other 
cases  he  cited  to  shew  the  force  of  an  adeo  plene. 

To  this  I  answer,  first,  I  conceive  in  the  case  of  a  common  Constnictioa 
person,  if  he  grant  lands  in  the  premises  to  B.  and  his  heirs,  ^mu^^  ^' 
habendum  to  B.  and  his  heirs  so  long  as  J.  S.  hath  issue  male 
of  his.body,  I  conceive  this  is  a  good  habendum,  and  a  quali-* 
fied  fee  ;  it  stands  agreeable  with  the  premises.    But  if  he  had 
granted  to  him  and  his  heirs,  habendum  to  B.  for  life  or  years, 
this  is  a  void  habendum,  because  it  is  repugnant  to  the  estate 
in  the  premises.    And  so  is  Baldwyn's  case ;  and  this  answers 
Auditor  King's  case,  where  the  habendum  was  to  him  and  his 
assigns,  which  was  but  for  life,  by  implication.   And,  secondly, 
this  habendum  in  the  case  of  a  common  person  would  have  a  Co.  9S. 
been  good  so  long  as  Henry  and  George  had  issue.    It  is  void 
in  the  King's  case,  jure  regis,  because  the  King  is  deceived  in 
his  grant,  and  contrary  to  the  King's  intention,  which  must  be 
gathered  not  out  of  this  or  that  part  of  the  patent,  but  out  of 
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ld09.        the  iirtiole.    The  King  intended,  indeed,  to  grant  to  Dak« 
^"^^^^      Brooke  and  his  heirs  i  [so  eaj  the  premisesj  but  the  baben** 
HoLLAvo     j^^  shei^eth  how  to  him  and  his  heirs,  viz.  so  long  as  he  hath 
FisHEH«      *^'^^  ^.  AiV  601;^  /  wherein  the  King  was  deceived,  thinking  he 
bad  an  entire  estate  to  grant  so  long  as  Henry  and  George 
had  issue^  which  he  had  not.    So  that  which  makes  void  the 
bab^dum  makes  void  the  whole  grant,  because  the  King  was 
deceived ;  and  such  an  estate  passed  not  as  be  intended.    In 
Distioction      the  cgse  of  a  common  person  the  estate  shall  be  taken  strongest 
^H'J^^"^^    ^(ainst  the  grantor ;  so  that  if  the  premises  express  an  estate^ 
and  the  grant  the  habendum,  though  void,  shall  not  alter  it.  But  tbat  reason 
of  a  common  ^^^^  j^  u,^  King's  case ;  for  the,  grant  shall  be  taken  strongest 
*  for  the  King,  according  to  his  intention  ;  and  the  proper  office 

of  the  habendum  being  to  limit  the  estate^  as  of  the  premises 
8  Co.  64.  to  express  the  grantor,  and  grantee,  and  thing  to  be  granted^ 
if  the  habendum  be  void,  whereby  the  King  is  deceived  in  the 
restraint  he  intended  to  make,  the  patent  is  void^  as  I  conceive. 
But  in  Auditor  King's  case  there  was  no  express  estate  in  the 
habendum,  but  to  him  and  his  assigns;  and  if  there  had  been 
any  express  estate  for  life,  it  was  unsuitable  to  the  nature  of 
the  premises,  and  was  not  of  an  explanation  of  the  preinises  aa 
our  habendum  is;  though  in  that  case,  if  the  habendum  bad 
been  to  him  and  his  heirs  for  the  life  of  J.  S.,  it  might  have 
C.  C.  21.  l>e^n  a  question.  If  land  be  given  to  J.  S.  and  his  heirs, 
habendum  to  him  and  the  heirs  of  his  body ;  or  to  J.  6.  and 
the  heirs  of  his  body,  habendum  to  him  and  his  heirs ;  tbe 
books  say  he  hath  an  estate  tail,  and  remainder  expectant.  But 
in  the  case  of  the  King,  if  be  gives  land  to  J.  S.  and  his  heirs^ 
habendum  to  him  and  the  heirs  of  his  body,  1  conceive  in  such 
a  case  he  hath  but  one  estate,  m.  tbat  in  the  habendum  to  him 
and  the  heirs  of  his  body;  for  the  King  Intended  not  two  se- 
veral estates. 

So  if  (he  King  grant  land  by  the  premises  to  J.  S.  and  his 
heirs,  habendum  from  Michaelmas  next,  I  conceive  this  is  void 
in  the  King's  grant ;  for  it  appears  the  King  intended  to  keep 
it  till  Michaelmas,  which  if  the  habendum  be  void,  and  the 
premises  good,  he  cannot.  And,  therefore,  I  conceive  in  the 
case  of  the  King,  his  whole  intent  shall  be  considered  through 
the  patent,  where  the  habendum  is  pursuant  to  the  premises, 
and  tbe  general  intetit  thereof,  though  not  agreeable  to  law. 
But  where  the  premises  shew  one  intent,  and  the  habendum 
another,  there  it  shall  be  taken  best  tii  r^s  valeaL  If  it  be  al- 
lowed me  in  this  case,  that  where  the  King  grants  in  the  pre- 
mises to  one  and  his  heirs,  he  may  restrain  it  by  an  habendum 
to  him  and  his  heirs,  so  long  as  J.  S.  halh  issue  of  his  bodj/^  it 
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will  follow,  that  if  this  limitation  be  void  in  the  King's  ease,        100^* 
the  whole  shall  be  void  ;  for  he  is  deceived  in  the  restraint 
which  he  intended  to  make. 

I  have  one  thing  more  to  say  to  this  point ;  that  is,  there 

are  two  habendums  in  this  case ;  the  one  is  for  the  base  fees, 

the  other  for  the  absolute  fees.    Admitting  the  first  habendum 

be  voidy  yet  the  second  habendum  for  the  reversion  in  fee  sim« 

pie,  which  the  King  had  as  a  distinct  estate,  stands  good  :  and 

that  is  sufficient  to  answer  the  premises  by  which  the  lands  are 

granted   to  Duke  Brooke  and  his  heirs.     So  that  admit  the 

other  habendum  void,  yet  it  is  not  like  the  cases  put  by  my 

brother  Brown,  where,  if  the  habendum  be  void,  all  is  void. 

[In  Paamore  and  Prowse,  cited  in  Lofield's  case,  one,  having  a 

reversion  expectant  on  an  estate  for  life,  grants  the  lands, 

habendam  the  reversion  for  life,  or  habendum  the  reversion 

cum  accident ;  in  both  cases  it  is  good.     So  here  the  King 

grants  the  manors  to  Duke  Brooke  and  his  heirs,  habendum 

the  King's  reversion  in  fee  simple,  which  was  forfeited  by  the 

attainder  of  Henry,  liord  Cobham ;  this  is  good,  and  sufficient 

of  itself  to  answer  the  limitation  to  Duke  Brooke  and  his  heirs 

in  the  premisesj     And  this  I  conceive  answers  my  brother 

Brown's  objection,  if  there  were  nothing  more  in  the  case. 

As  for  the  adeo  plency  I  conceive  that  alters  not  (be  case  at  As  to  the 
all:  the  use  of  that  hath  always  been  expounded  to  extend  to  «|^"«offl*« 
the  thing  granted,  and  not  to  the  estate,  which  is  proper  to  be 
limited  in  the  habendum  ;  and,  therefore,  the  cases  cited  out  of  lo  Co.  63. 
Whistler's  case  are  good  law.     By  the  grant  of  a  manor  adeo 
pkne  and  the  advowson  passeth.    But  if  the  King  has  granted 
a  manor  to  J.  S.,  adeo  plene  as  J.  D.  had  it,  no  estate  would 
have  passed  in  the  case  of  the  King  :  and  it  is  well  observed 
in  Whistler's  case,  the  clause  of  adeo  plene  never  came  in  the 
first  part  of  the  grant ;  and,  as  my  brother  Tyrrell  said,  if  this 
clause  intended  to  limit  that  estate  which  should  pass,  the  first 
clause  and  habendum  should  be  nugatory. 

So  that,  notwithstanding  these  objections,  I  conceive  that  if 
the  habendum  be  void  (as  I  have  argued)  that  neither  the  fee 
simple  which  the  King  had  whilst  Henry  or  George  have  issue 
male  of  their  bodi^s,  nor  that  which  they  have  whilst  William 
had  issne  of  his  body,  do  pass. 

If  tbe  King's  grant,  as  I  have  thas  argued,  should  not  be 
good,  then,  when  the  recovery  was  suffered,  wherein  Dt#ke 
Brooke  was  vouched,  the  freehold  was  in  the  King ;  and  so  no 
good  recovery  to  bar  the  lessor  Sir  John  Brooke,  Lord  Cob- 
ham,  of  bis  remainder.  But,  admitting  the  grant  to  be  gooid, 
H  is  then  considerable  upon  this  habendum  what  passes  by  it. 
And  that  is  the  next  point  wbich  hath  been  spdcen  to,— Whether. 
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1602;  any  more  tban  a:n  estate  of  freehold  pass ;  for  if  do  more  thaD 
a  freehold  pass,  so  long  as  there  is  issue,  or  issue  of  issue,  then 
it  leaves  the  reversion  and  inheritance  in  the  King ;  which  re- 
version, notwithstanding  any  common  recovery,  preserves  all 
the  estates  and  remainders  subsequent  to  the  King's  estate; 
the  King  after  and  then  also  the  recovery  by  Duke  Brooke  would  be  a  for- 
r^dl^lfcoml  fe!t"f®>  and  determine  his  estate.  Wherein  the  point  is  but 
mou  person      this : 

l^^enresall         The  grant  is  habendum  "to  Duke  Brooke  and  his  heirs, 
remainders      quamdiu  Henricus,  nuper  Dominus  Cobham,  aut  aliquis  exitus 
snbsefj^oent  to  je  corpore  suo  procreandus,  aut  aliquis  exitus  de  corpore  prae- 
^ofrom'  fi^^i  Georgii  Brooke  procreat.,  vel  procreand.,  hsereditabilis 
praemissorum  virtute  ultimas  voluntatis  Georgii,  nuper  Domini 
Cobham,. vixerit,  vel  in  vita  existet,  vel  eorum  aliquis   vix- 
erit,  vel   in  vit&  existet :''  whether  this  pass  an  inheritance, 
or  only  a  descendible  freehold.     In  the  like  patent  to  Charles 
Brooke,  which  was  the  brother  of  Duke,  made  by  King  James, 
to  avoid  this  question  there  are  other  words  added  to  these 
before,  viz,  aut  aliquis  tceresj  aut  exitus^  aut  aliqui  hasredes, 
aut  exitus  de  corpore  hujusmodi  haeredum,  vel  exitus  legitime 
procreat.  vel  procreand.  hsereditabilis,  &c.    But  (m)  I  do  not 
take  that  to  be  the  question,  because  there  wants  the  words 
"  haeredes'*  in  the  habendum  ;  for  though  the  words  "  issues*'^ 
are  not  words  proper  to  limit  an  estate  of  inheritance,  yet 
they  may  be  sufficient  io  limit  and  determine  the  duration  of 
an  estate  of  inheritance.    As  if  lands  be  given  to  J.  S.  and  his 
heirs,  so  long  as  such  a  tree  grows,  it  is  an  estate  of  inherit- 
ance ;  and  so  to  give  land  to  one  and  his  heirs,  so  long  as  J. 
hath  issue,  I  conceive  is  a  good  estate  of  inheritance,  deter- 
minable by  default  of  issue.  Otherwise  it  were,  if  it  were  li- 
mited so  long  as  he  hath  sons ;  for  the  word  issue  is  nomeu 
collectivum,  and  comprehends  omnes  qui  exeunt  de  corpore, 
et  natos  natorura,  et  qui  nascentur  ab  illis,  as  well  the  mediate 
as  the  immediate  issue  ;  and  so  in  a  reasonable  sense  upon  a 
limitation  so  long  as  J.  S.  hath  issue^  it  shall  be  intended  to 
extend  to  all  the  issues  and  descendants,   mediate  or  im- 
mediate. 

But  the  word  issues  may  also  be  referred  to  the  immediate 
issues  only;  and  then,  if  the  sense  be  so,  it  shall  not  be  ex- 
tended further,  and  shall  be  all  one  as  if  it  had  been  limited  to 
him  and  his  heirs  so  Ions  as  J.  S.  hath  sons  or  daughters :  this 


Issues. 

C.C.29b. 
1  Co.  103. 


(Ill)  Marginal  note  in  the  MS. 
**  Serjeant  Maynard  objected  that 
the  grant  was  not  quamdiu  any 
issue  should  be  inheritable,  but 
qnamdittaoy  issue  inheritable  should 


live.  And  so,  he  saith,  there  may  be  a 
time  when  the  words  shall  hold,  and 
the  estate  not  be  in  being ;  and  ano- 
ther time  when  the  estate  shall  be  in 
beiog,  not  the.words." 
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carries  only  a  descendible  fireehold.  Now  the  objection  here 
is,  when  it  is  limited  quamdiu  any  issue  of  Henry  or  George 
shall  lior^  this  would  have  carried  it  to  all  the  succeeding  ge- 
nerations. But  when  it  goes  further,  or  any  issue  or  any 
issues  of  the  body  of  such  issue,  this  (as  is  objected)  shews 
that,  in  the  first  place,  the  immediate  issues  only  were  intended, 
and  not  all  issues  whatsoever,  for  otherwise  the  first  words 
were  nugatory ;  and  by  the  same  reason  f hat  the  word  issues 
shall  be  construed  to  extend  only  to  the  immediate  issues  in 
the  first  place,  they  shall  also  be  construed  to  extend  only  to 
the  immediate  issue  of  those  issues ;  and  then  it  is  no  more 
than  habendum  so  long  as  Henry  and  George  shall  have  child' 
ren^and  those  children  shall  have  childreti.  This  goes  no  further 
than  the  third  generation,  and  is  but  a  freehold  descendible. 

But  as  to  this  point,  I  conceive,  a  good  estate  of  inherit- 
ance passeth ;  for,  first,  as  1  said  before,  quamdiu  aliquis  eX' 
itus  would  have  carried  an  estate  of  inheritance ;  and  then  I 
think  the  latter  words,  aut  aliquis  exitus  hujusmodi  exiius,  are 
but  words  of  explanation,  or  redundance,  as  in  Shelley's  case, 
1  Co.  104.,  there  is  a  limitation  to  the  use  of  Edward  Shelley 
for  lifcy  and  after  to  the  use  of  the  heirs  males  of  the  body  of 
Edward,  and  of  the  heirs  males  of  the  bodies  of  such  heirs 
males.  Heirs  males  of  the  body  may  as  well  be  words  of  pur- 
chase as  of  limitation;  yet  the  latter  words  there  shall  not  alter 
the  limitation  before ;  they  are  but  exegetical  and  explanatory 
of  the  other,  -and  so  in  this  case.    . 

But  admitting  the  words  shall  extend  only  to  the  immediate 
issue,  it  follows  not  that  the  latter  words  of  the  issue  of  the 
issue  shall  extend  only  to  the  immediate  issue  of  the  imme- 
diate issue,  but  rather  the  contrary ;  for  the  first  limitation,  so 
long  as  there  was  issue  of  Henry  and  George,  extended  only 
to  the  immediate  and  not  mediate  issue,  for  no  other  reason 
but  because  there  was  a  subsequent  limitation  to  the  issue  of 
that  immediate  issue:  but  there  being  no  further  limitation 
after  the  limitation  to  the  issue  of  the  issue,  by  the  same  reason 
that  the  first  words  would  have  extended  to  all  the  issues,  me- 
diate or  immediate,  had  there  not  been  a  limitation  over,  by 
the  same  reason,  I  say,  the  latter  words  which  have  no  such 
limitation  over  jshall  also  extend  to  the  issues  mediate  or  im^* 
mediate,  as  the  first  should  have  done.    And  it  is  no  more 
than  if  the  lands  had  been  given  to  Duke  Brooke  and  his 
heirs,  so  long  as  Henry  or  George  had  children,  and  that  those 
diildren  had  any  issues,  which  limitation  would  comprehend  all 
both  mediate  and  immediate  issues ;  and  so  it  shall  in  our  prin- 
cipal case. 
Then,  as  I  conceive,  the  last  thing  considerable  upon  this 
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ir  the  King 
)iad  made  » 
gift  ill  tail, 
fcmaiudcr  in 
tail,  before 
84H.8.  C.20*, 
a  common  re- 
covery would 
JaTC  barred 
oth  tbe 
estates.    So 
at  this  daj  it 
vill  where  the 
particular 
estates  are 
made  by  a 
commqn  per- 
son.   Though 
it  touches  not 
4^ced  it« 


habendum  is  this : — the  King^  grants  to  Duke  Brooke  and  his 
heirs  quamdiu  there  was  aliquis  exUus  of  Henry  and  George; 
which,  admit  it  is  a  good  grant,  and  issues  out  of  both  estates 
forfeited  to  the  King,  viz.  that  to  the  heirs  males  of  the  body 
(which  it  takes  up  wholly)  and  that  to  the  heirs  of  the  body  of 
William,  yet  it  leaves  part  of  this  latter  estate  (viz.  for  de&ult 
of  issue  of  Henry  and  George,  so  long  as  William  had  several 
daughters,  and  issue  of  his  body,)  in  the  King :  whether  thia 
estate  shall  hinder  the  operation  of  the  recovery  wherein  Duke 
Brooke,  the  patentee,  was  vouched,  and  prevent  the  docking 
of  the  remainder  to  the  Lord  Cobham  :  and  I  hold  the  reco- 
very shall  bar  it.  This  rather  needs  explanation  than  ar- 
guing. 

The  case  as  to  that  is  this: — Duke  Brooke  hath  a  fee 
simple  qualified  by  the  King's  grant,  with  remainder  to  Duke 
Brooke  himself  and  the  heirs  males  of  his  body,  remainder  to 
Sir  John  Brooke  Lord  Cobham  the  lessor,  remainder  to  the 
King  so  long  as  William  hath  heir  of  his  body.  I  will  pnt  it 
stronger ;  for  in  truth  Duke  Brooke  had  part  of  that  estate  so 
long  as  William  had  heir  of  his  body;  and  the  King  but  the 
other  part|  with  remainder  over.  Duke  Brooke  bargains  and 
sells,  and  then  comes  in  as  vouchee  in  a  common  recovery : 
this  bars  Duke's  remainder  in  tail,  and  the  Lord  Cobham'a 
remainder  in  tail ;  but  does  not  bar  the  King's  estate,  nor  the 
estate  subsequent  to  it. 

If  the  King  had  made  a  gift  in  tail,  remainder  in  tail,  before 
the  statute  of  34  H.  8.  c.  20.,  a  common  recovery  would  have 
barred  both  the  estates;  2  Co.  52.,  Sir  Hugh  Cholmeley's 
case,  Warren's  remainder  was  barred  in  snch  case.  2  Co.  16., 
Wiseman's  case.  Com.  655.  29  H.  8.  32.  («)  C.  C.  372. 
1  Cr.  430.  Stone  and  Newman's  case.  And  at  this  day  it  will 
in  case  where  the  particular  estates  are  made  by  a  common 
person,  though  it  touches  not  the  King's  remainder,  or  estate, 
yet  it  shall  touch  those  which  preceded  it;  for  by  the  same 
reason  that  it  may  bar  the  issues,  it  may  bar  the  remainder, 
and  the  recompence  shall  go  unto  them.  In  our  case  the  re- 
mainders were  made  by  George  Lord  Cobham^  and  therefore 
the  King's  remainder,  or  estate;  yet  it  shall  touch  those  which  pro- 


(n)  29  H.  8.  S2.  In  the  margin 
of  the  edition  of  Djer,  published 
since  the  time  of  Sir  Orlando  Bridg- 
man,  ia  the  following  case  t  ^'  Hil. 
5  Car.  in  Chancery  between  Lord 
Nottingham  and  Lord  Monson,  it 
wwresohed  that  if  tenant  in  UiU 


donee  of  the  ICing,  levy  a  fine,  and 
suffer  a  cpcoverj,  the  estate  tail  is 
not  barred,  for  the  statute  of  34H.  8. 
saTes  it  Otherwise,  if  the  King  for 
money  makes  a  gift  in  tail ;  by  Co- 
ventry, Hide,  and  Richard^n.*' 
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AaAl  be  barred:  but  the  estates  subseqoeDt  to  the  King^s        1663. 
estate  shall  be  protected  by  it ;  for  the  recompence  being  but  a     '^^^^^^^ 
feigned  recompence,  shall  not  bar  the  King:  and  so  a  stop     Holland 
being  made  there  it  cannot  go  to  the  remainders  subseqoent  to      pig^s^ 
it ;  bat  the  Lord  Cobham's  estate  in  the  principal  case  being 
precedent  to  the  King's  remainder,  and  subsequent  to  Duke 
Brooke's  remainder,  if  there  be  a  good  tenant  to  the  freehold, 
Doke  Brodie,  coming  in  as  vouchee^  shall  bar  the  Liord  Cob- 
ham  whose  estate  is  subsequent  to  him,  agreeable  to  Cople-* 
dike's  case,  M.  3  Co.  6.,  and  the  cases  there  put. 

So  that  I  conclude,  the  patent,  notwithstanding  all  the  ob« 
jections  ngainst  it,  is  good  enough,  save  only  for  that  point 
upon  the  habendum,  where  the  King,  having  an  estate  so  long 
as  Henry  and  George  had  issue  mak^  grants  so  long  as  Henry 
and  George  have  issue  of  their  bodies^  for  which  cause  only  I 
think  the  patent  to  be  void  (o). 

But  then,  admitting  the  patent  should  be  void,  there  are  two 
things  more  stirred  in  the  case  against  the  plaintiff's  title. 

The  one  is  this, — the  King  was  entitled  by  double  matter  of 
record,  the  attainder  of  Henry  Lord  Cobham,  and  the  office^ 
whereby  it  was  found,  that  Henry  Lord  Cobham  was  seised  to 
him  and  the  heirs  of  his  body.    (And  thereupon  it  is  urged^  All  this  nmy 
that  he  in  remainder  cannot  enter  upon  the  King,  or  bis  pa-  ■^*'™*  *«a»(f} 
teotee  ;  for  by  the  common  law,  where  the  King  was  entitled 
by  double  matter  of  record,  as  the  attainder  and  office,  the  4  Co.  57. 
party  could  not  enter,  but  he  was  put  to  his  petition ;  and 
thereupon  he  was  to  have  an  office  found  for  him,  setting  forth  Bot  if  it  were 
his  title ;  and  thc^  he  was  to  have  his  traverse,  or  monstrans  de  "^jij  ict  of 
droii,  as  the  case  required.  And  this  held  as  well  in  the  case  of  confirmation 
the  King's  grantee,  as  of  himself ;  for  in  such  case  a  scire  facias  ^^S^^^IL 
oaght  to  be  awarded  against  the  patentee,  as  st.  73  b.  is.    And  to  those  In 
the  statute  2  E.6.  c.  8.,  which  is  the  only  statute  which  reaches  '*'^''*^^^ 
the  King,  when  he  is  entitled  by  double  matter  of  record,  gives  4  k.  139.  /^ ) 
a  traverse,  or  monstrans  de  droits  as  the  case  requires;  and  The  Duke  of 
gives  not  an  entry  to  the  party.)    And  the  stat.  34  H.  8.  c.  30.,  51^3?^'" 
though  it  enact  that  the  King  shall  be  in  actual  possession  was  afier  8 
without  office,  of  that  which  the  party  attainted  had,  yet  it  ^  ^ 
alters  not  the  strength  of  an  offiice  where  one  is.found^  nor 
gives  more  power  to  enter  upon  the  King,  or  his  patentee,  than        • 
they  bad  before ;  so  that  it  remains  at  the  common  law.    This 

(o)  On  this  point  Hyde,  J.  1  Keb.  natory  of  the  manner    in   which 

403.,  and  Brown,  J.  ib.  397.,  agreed  the  Chief  Justice  seems  to  have  left 

against  Bridgman,  C.  J.  his  compositions. 

ip)  This  marginal  note  has  refer-  {q)  This  reference  seems  to  be  te 

eoce  to  tfie  passage  between  brack-  Dyer  189.  3  and  4,Pb%  and  M. 
els;  it  has  been  preserved  as  expla* 
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1669.  point  v^s  waived  by  some  of  the  defendant's  coansel',  but  io* 
^^^^^^  slated  on  by  others :  and  to  me,  as  the  case  hath  been  put, 
Holland     j|  ^^^^  ^^  y^  ^f  ^^^  difficnlty. 

•Fisher.  ^^  ^^  clear,  if  there  be  an  attainder,  and  an  oflSce  found,  that 

Jf  there  be  an  the  person  attainted  was  seised  in  fee,  though  in  truth  it  was 
aJS?'****  ^^^^^  **®  *•***  ^^^  ^"S^t  cannot  enter  upon  the  King,  or  his 
found,  that  patentee;  for  the  record  of  the  office  which  is  the  King's  title, 
tofntol^'*  »*•  stands  in  force.  But  if  the  office  find  that  the  person  attainted 
seised  in  fee,  ^^  seised  to  him  and  the  heirs  of  his  body  (as  our  case  is) 
w"f^  'k^  "^^  ^^^  King*8  title  by  the  office  lasts  no  longer  than  whilst 
that  had  right  ^^^  person  attainted  had  heir  of  his  body :  hereupon  there 
cannot  enter  being  an  estate  once  vested  in  the  King,  which  is  in  truth  de- 
K^ff,oMipon  ^G*""^*"®^?  ^^^  great  question  grows,  whether  he  in  the  re- 
his  patentee,  mainder,  or  who,  ha|h  a  right,  may  enter,  or  was  fine  to  a 
4  Co*  59  monstrans  de  droit.    At  the  common  law,  if  an  office  found  the 

St.  76.  titleof  the  King  to  a  freehold,  the  party  had  no  remedy  by 

At  the  com-  traverse  or  monsirans  de  droit.  But  if  the  title  of  the  party 
an  office'  were  found  in  the  same  office,  he  might  then  have  his  num^ 
found  the  strans  de  droit ;  which  implies  he  could  not  enter  in  such  case. 
Kine  to  a  ^"^  ^"  those  cases  the  party  might  enter  upon  the  King's  pa- 
freehold,  the  tentee  ;  as  in  all  cases  where,  by  the  common  law,  he  might 
ranedy  by"*^  ^^^^  *  monstrans  de  droit^  or  traverse  against  the  ELing,  he  may 
traverse,  or  enter,  upon  his  patentee, 
monstrans  de 

droit  But  if  the  title  of  the  party  were  found  in  the  same  office,  he  misht 
then  have  his  monstrans  de  droit  In  this  case  he  conld  not  enter  on  the  Kin^ :  bat 
he  mi^ht  enter  on  the  King's  patentee.  In  all  cases  where,  bv  the  common  law, 
one  might  have  a  monstrans  de  droit,  or  traverse,  against  the  King,  he  might 
enter  upon  his  patentee. 

But  in  our  case,  though  the  King's  title  be  found  specially' 
by  office,  yet  here  is  none  found  for  him  in  the  remainder.  Sir 
John  Brooke  Lord  Cobham,  the  lessor;  and  besides  the  King's 
title  found  by  office  was  continuing,  and  did  not  appear  to  be 
defeasible,  by  the  office  itself;  for  it  might  by  possibility  last 
for  ever,  being  to  last  so  long  as  Henry  had  heirs  of  his  body. 
And,  therefore,  the  doubt  is,  whether  the  King,  being  entitled 
by  a  matter  of  record  to  a  determinable  estate,  viz.  by  the 
death  of  Henry  without  issue,  the  determination  of  this  estate, 
whereto  the  King  is  entitled  by  the  office,  ought  not  to  be 
found  ;  and  if  it  be  requisite  to  be  found  before  entry  of  him  in 
*  the  remainder,  the  finding  of  it  in  this  verdict  will  not  serve 
the  turn ;  for  that  it  ought  to  be  found  before  the  entry  by  John 
Lord  Cobham  in  remainder,  and  his  lease,  whereupon  this 
yerdict  is  found.  And  besides  the  finding  it  upon  a  verdict, 
inter  alia,  (and  not  by  special  office)  shall  not  take  away  the 
29  Ass  31  ^^^^  ^^  ^^  office  entitling  the  King.  In  Piers  Partifield's  case, 
4  Co.  66.  *  a  return  of  the  Mayor  of  London,  though  upon  the  King's 
writ,  shall  not  determine  the  King's  title  by  office,  though  it 
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stands  with  the  office,  and  contradicts  it  not.  In  the  case  of 
the  King^,  or  so  long  as  he  had  not  departed  with  his  whole 
estate  found  by  the  office,  I  conceive  he  in  the  remainder, 
as  Sir  John  Brooke  Lord  Cobham,  could  not  enter  in  this 
case. 

If  by  office  it  is  found  that  J.  S.,  who  was  attainted,  was 
seised  of  a  mortgage,  upon  condition  that  if  the  mortgagor  paid 
100/.  th^n  to  be  void,  the  King  is  now  entitled  by  double 
matter  of  record,  the  attainder  and  office:  but  the  office  finds  an 
estate  determinable.  The  mortgagor  had  his  remedy  by  mon* 
strans  de  droit ;  (r)  but  before  that  the  performance  of  the  condi- 
|ion  ought  to  be  found  by  office. 

It  ought  to  be  so  where  land  was  conveyed  to  the  King,  upon 
condition,  by  record  (quere  htc,  the  case  Co.  de  Leic.)(^)  and 
the  performance  of  the  condition  appears  not  of  record,  4  Co* 
55.  Com.  S29.,  a  fortiori  in  case  of  double  matter  of  record. 
Suppose  the  King  in  such  case  had  granted  over  all  his  estate, 
whether  or  not  the  mortgagor  before  office  found  (whereby  the 
estate  of  the  King  was  found  to  be  determined)  could  enter 
upon  the  King's  patentee,  may  be  a  question ;  and  I  know  no 
authority  in  point. 

It  is  in  effect  our  very  case  :  it  is  found  by  office  that  Heniy 
Lord  Cobham,  the  person  attainted,  was  seised  to  him  and  the 
heirs  of  his  body.  The  King  grants  so  long  as  he  hath  heirs  of* 
his  body.  Now  the  King  hath  parted  with  his  whole  estate  found 
by  the  office.  If  it,  or  part  of  it,  had  continued  in  the  King,  I 
conceive  that  an  office  ought  to  have  been  found  of  the  death  of 
Henry  Lord  Cobham  without  issue,  before  he  in  the  remain- 
der can  enter;  for  the  King  having  an  estate  by  double  matter 
of  record,  the  determination  of  it  ought  to  appear  also  byre, 
cord.  But  the  King,  having  granted  over  his  whole  estate 
found  by  the  office,  whether  he,  as  the  remainder,  can  enter 
upon  the  patentee,  or  his  heir,  may  be  the  question;  for  the 
title  of  the  patentee  is  upon  a  double  record  of  a  title  under 
the  King ;  and  it  may  seem  reasonable  that  the  determination 
of  that  title  should  also  appear  upon  record.  The  case  was 
put  out  of  33  Ass.  pi.  10.,  in  Alton  Wood's  case,  1  C.  48.  and 
50.  The  husband  of  a  feme  inheritrix  was  attainted  of  felony, 
and  an  office  finding  the  special  matter,  ^^  that  he  was  seised  only 
in  right  of  his  wife,  the  heir,"  says  the  book,  ^'  shall  not  be  put 
to  his  petition.''  And  I  agree  the  law  to  be  so  ;  for  in  that  case 
a  monstrans  de  droit  lay  9t  the  common  law,  because  the  same 
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not  to  create 
a  title  in  tiie 
King.   And 
entry  may  be 
agamst  such 
office  of  in- 
struction. 
6  Co.  52. 
Page's  case. 


office  %vhich  found  the  King's  title,  found  the  parties'  title'; 
but  that  case  doth  not  say  the  heir  may  enter.  And  in  the 
principal  case  there,  though  it  was  against  the  patentee,  the 
heir  did  not  enter,  but  had  his  writ ;  so  that  I  hold  it  a  point 
very  worthy  of  consideration. 

But  I  shall  deliver  no  positive  opinion  in  it :  inspecto  re<* 
cordo,  I  find  the  case  to  be  otherwise  than  it  is  put  at  the  bar ; 
for  the  office  was  not  found  upon  a  writ  out  of  Chancery  under 
the  great  seal,  but  by  a  commission  out  of  the  Exchequer ;  and 
offices  so  found  are  not  offices  of  entitling,  but  offices  of  in« 
struction,  where  the  King  was  entitled  before,  as  he  is  in  our 
case  by  the  stat.  34  H.  8.  and  serve  only  to  instruct  the  King's 
officers  of  the  certainty  of  the  land,  that  it  may  be  put  in 
charge,  and  not  to  create  a  title  to  the  King,  as  it  is  resolved 
in  Page's  case.  So  that  the  King  not  being  entitled  by  this 
office,  is  not  entitled  by  double  matter  of  record.  And  the 
King's  title  being  in  part  determined,  and  none  particularly 
appearing  for  him  upon  any  entitling  record,  he  in  the. re- 
mainder may  lawfully  enter,  this  office  of  instruction  notwith- 
standing. 

Also  in  the  principal  case,  the  office  finds  only  that  Henry, 
Lord  Cobham,  at  the  time  of  his  death,  was  seised  to  him  and 
the  heirs  of  his  body.  But  it  is  found  that  Henry,  Lord  Cob- 
ham,  is  dead  without  issue,  so  that  the  estate  found  by  office  is 
determined  ;  and,  consequently,  the  entry  of  him  in  remainder 
shall  not  be  hindered  by  that  office,  there  being  no  double 
matter  of  record  against  him.  That  is  the  reason  of  Sir  Wil- 
liam Say's  case,  15  Eliz.  325 ;  Gertrude,  tenant  in  tail,  with 
the  reversion  of  a  moiety  to  herself,  and  of  the  other  moiety  to 
Anne,  Marquess  of  Northampton,  as  coparcener,  is  attainted 
by  act  of  parliament,  and  all  her  lands  forfeited.  The  King 
grants  in  fee ;  the  tail  is  spent :  the  other  sister  may  enter 
without  petition,  or  monstrans  de  droit. 

And  so  in  the  Earl  of  Arundel's  case,  17  Eliz.  344,-^— he  grants 
the  manor  of  Haslebury  to  Thomas,  Earl  of  Northumberland, 
in  tail,  with  remainder  to  Henry  his  brother,  with  condition  if 
the  Earl  of  Northumberland  should  discontinue,  or  do  or  sufier 
any  thing  quo  minus  the  said  manor  should  revert  to  the  Earl 
of  Arundel  and  bis  heirs,  sine  impedimento  yel  dilatione  in 
possessione,  et  id  immediate,  if  the  said  Earl  and  Henry  died 
without  issue,  that  it  should  be  lawful  to  re-enter.  It  is  there 
agreed  (the  Earl  of  Northumberland  being  outlawed,  and  at- 
tainted of  treason,  whereby  the  estates  by  the  statutes  26  H.  8. 
and  33  H.  8.  was  in  the  King  without  office)  that  the  roanor^ 
notwithstanding  the  attainder,  debet  et  potest  reverti  to  the 
donor  immediately  by  act  of  law,  by  failure  of  issue,  because 
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tiie  KiBg*8  estate  wasdetormined.    As  In  the  Lord  Burleifl^h's       IMS. 
case,  wben  issue  male  of  H.  7.  foiled,  his  entry  ruled  congeable     ^^'v^^ 
without  issue ;  for  in  those  cases  there  was  only  a  title  by  at-     Holland 
tainder  general,  and  no  particular  title  by  office,  and  so  there      f^wbb. 
being  no  office  here  (but  upon  commission  out  of  the  Exche- 
quer, which  is  as  no  office  in  law,)  or  if  there  had  been  a  good 
office,  yet  the  estate  found  by  the  office  beii^  determined,  he 
in  the  remainder  may  enter. 

The  last  thing  in  this  case  is  Upon  thd  act  df  parliament ;  Is  to  the  con- 
wherein  the  point  is  this :— Henry,  Lord  Cobham,  being  aeised  J™o?JmiL 
in  tail  male,  with  like  remainder  to  George,  his  brother,  they  meat 
are  attainted,  and  office  found  that  Henry  was  seised  to  him 
and  the  heirs  of  his  body.    The  King  grants  the  land  to  Duke 
Brooke,  who  was  next  in  remainder  in  tail  male  after  Henry 
and  George.  Duke  Brooke  in  April,  3  Jac.  bargains  and  sells 
td  Preacott,  and  in  P.  S  Jac.  levies  a  fine  to  Prescott,  against 
whom  a  common  recovery  was  had,  with  voucher  of  Duke 
Brooke,  who  vouches  the  common  vouchee.    Then  by  act  of 
parliament  begun  5  Nov.  3  Jac,  but  continued  by  prorogation 
to  4  Jac,  it  is  enacted  that  Henry  and  George,  &c.  prout,  &c. 

And  I  hold  this  act  of  parliament  helps  not  the  patent,  if  it 
were  void  before ;  for  it  enacts  only,  ^*  that  the  King's  grants 
shall  be  good  and  effectual  in  law  to  all  intents,  construc- 
tions, and  purposes,  according  to  the  tenor^  effect^  and  true  mean'* 
tng  of  the  letters  patent,^*  So  that  it  is  made  good  only  accord-^ 
in^  to  the  tenor  of  the  patent.  The  act  supplies  the  defect  of 
power  in  the  King  to  grant:  but  it  makes  it  not  good,  if  the  pa- 
tent in  the  composition  of  it  were  not  g(H>d.  That  is  the  very 
case  of  38  H.  6.  38  : — the  King  grants  a  manor,  except  the  ad-> 
vowson;  then  he  grants  the  reversion  to  a  certain  bishop, 
habendum  una  cum  advocatione^  (which  is  void)  ad  effectum^  Com.  399.  b. 
that  they  should  grant  them  Jo  the  manors  of  ■,  this  is 

void,  for  that  the  ad  vowson  is  not  named  before  the  habendum; 
and  after  the  King,  by  authority  of  parliament,  ratifies  and 
confirms  the  said  letters  {latent  and  grant.  This  extends  not 
to  the  advowson,  nor  to  take  away  any  condition,  if  it  were  in 
the  grant  by  the  words  ad  effectum.  But  if  the  King  grant 
one  the  lands  of  lo.  Mary  of  J.  S.,  which  is  a  void  grant,  and 
after,  this  grant  is  confirmed  by  parliament,  this  is  good ; 
38  H.  6.  38.  by  Laicon,  and  agreed  by  Prescott,  Chief  Justice, 
for  the  act  of  parliament  supplies  the  defect  of  power  in  the 
King.  And  that  is  all  which  the  act  of  confirmation  supplies  Com.  397. 
here:  it  makes  the  grant  so  good  to  the  patentee,  as  if  this  act 
of  parliament  had  vested  the  land  in  the  King  before. 

The  Earl  of  Leicester's  case  in  effect  was,  he  was  indicted 
at  Norwich  before  eight  commissioners,  fifteen  being  in  the 
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1662.  commission.  But  the  commission  to  the  mayor  of  London 
^^^'^^'^  and  others  to  try  him  recites  that  he  was  indicted  before  all 
Holland  ^^^  ,fijieen,  and  gives  them  power  to  receive  indiciamenium 
Fisher.  prcRdictum^  et  ad  audiend,^  ewam.^  et  render;  compelland.  prad. 
Robert.  Dudley  super  inde^  etdebito  fine  triand.y  et  a^udicand. 
soit  tiel  endit.  et  le  mandat.  al  commrs.  Jl,  a  de  endictament. 
prasdict.  So  that  it  was  held,  the  trial  before  the  mayor  of 
London  was  void,  for  the  commission  to  receive,  and  proceed 
upon  an  indictment  before  fifteen  is  not  warranted  by  an  in- 
dictment before  eight.  Afterwards  by  act  of  parliament,  which 
recites  that  the  Earl  of  Suffolk,  Sir  Robert  Dudley,  &c.  were 
rightly,  and  according  to  law,  convicted  and  attainted  of  trea- 
son, as  by  the  records  thereof  more  fully  appeareth,  the  King, 
Lords,  and  Commons,  grant  and  assent  that  the  said  convic- 
tions and  attainders  shall  be  approved  apd  confirmed  by  autho- 
rity of  parliament ;  and  it  was  further  enacted  that  the  said 
Duke  of  Suffolk,  and  the  attainted  persons  above  named, 
should  by  authority  of  parliament  be  convicted,  and  attainted 
of  high  treason ;  and  that  so  many  of  them  as  should  be  alive 

Com.  399.        should  suffer  pains  of  death ;  and  that  they  should  forfeit  all 
their  lands,  and  they  should  be  in  the  Queen  actuaUy  without 

^^^i?'  ^^*   office;  and  it  was  adjudged  that  the  attainder  being  vaid^  the  aci 

6£k      '    '     of  parliament  should  not  make  it  good. 

And  a  diflbrence  is  taken  where  acts  of  parliament  refer  to 
a  thing  which  is,  and  hath  no  force  or  power ;  there  the  act  is 
good,  and  adds  force  to  it.  But  where  it  refers  to  a  thing  that 
is  not,  it  is  void,  and  upon  that  difierence  lo.  de  Matraver^s 
case,  S9  E.  3.  Grants  100.  (0  Besides,  this  is  a  confirmation 
of  all  grants  in  general,  not  particularly  of  this  patent.  And^ 
thirdly,  there  are  two  express  savings,  either  of  which  leave 
those  in  remainder^  or  reversion  to  be  in  the  same  condition 
as  if  the  act  bad  not  been  made.  The  first  saving  preserves 
the  remainders  out  of  the  grant  of  the  forfeiture  of  (heir  lands, 
and  the  second  saving  preserves  the  remainder  out  of  the 
clause  of  making  the  King's  grant  good. 

And,  lastly,  though  the  act  should  make  good  the  patent, 
yet  there  are  no  words  in  it  to  make  good  the  recovery  by  re* 
lation  ;  so  that  I  take  it  the  act  of  parliament  will  make  no- 
thing to  the  case. 

(I)  Fitzherbert*8  Abridgment. 
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SAUNDERS  V.  PLUMMER(a). 
Tr.  14  Car.  II.  Rofl.  1461.(5) 

[An  innkeeper  is  liable  io  tbe  admMHraior  of  an  intestate  for  the  loss 
of  the  intestate's  horse^  whilst  in  his  care ;  there  is  a  contract  or 
assnmpdt  in  law  between  the  innkeeper  and  the  guest;  the  Injurj 
anffered  b  not  a  tort  onlj.] 


Bbidgman,  C.  J. 
Saunders,  administrator  of  Saunders,  brought  an  action  of  Harg.  MS. 

'  •  7  o  No.  6^  '-* 

180. 


the  case  against  Anne  Plummer,  a  common  innkeeper,  for     ^*  ^^*  ^ ' 


negligent  keeping  the  intestate's  gelding,  whereby  be  was 
stolen.  Upon  an  issue  that  the  horse  was  put  to  grass  at  the 
request  of  the  intestate,  it  was  found  for  the  plaintiff;  and  it  ^  Co.  148. 
was  moved  in  arrest  of  judgment,  that  the  action  lies  not  by  an 
executor,  the  action  for  this  negligence  dying  with  tbe  plaintiff; 
andjt  was  argued  twice  of  each  side  at  the  bar. 

I  am  of  opinion  that  the  action  will  lie;  whether  by  the  com- 
mon law,  or  by  the  equity  of  the  statute,  4  E.  3.  c.  7.  may  be 
considerable :  but  if  by  either,  it  is  for  the  plaintiff. 

At  the  common  law  an  action  of  trespass^  or  the  like  perma-  Atthecom- 
nent  action  grounded  upon  an  injury  done,  or  of  waste,  moritur  "^."  '*^'  ■"* 
ctms  persond;  if  the  person  died  against  whom  the  injury  was  trespass,  or 
committed,  his  executors  could  not  have  the  action,  as  appears  ^®  g'^ll^ 
expressly  by  the  recital  of  the  statute  4  E.  S.  c.  7.    Tet  in  on  ao  iiduiy, 
the  Statute  of  Waste,  20  E.  1.  the  case  appears  to  be,  that  J.'^.^  , 
Ga wen  Butler  brought  an  action  of  waste  against  Walter  de  pl^rso^^n-  ^ 
Stapleton,  for  waste  done  in  lands  which  he  held  of  him  for  jured. 
life,  and  died ;  William,  his  brother  and  heir,  brought  a  new 
writ ;  and  the  defendant  pleaded  that  he  ought  not  to  answer 
him  for  waste  done  in  the  time  of  his  brother.    The  judges  did 
not  agree  in  giving  judgment,  because  it  seemed  to  some  of 
them  that  it  should  not  be  agreeable  to  law  that  any  man 
should  obtain  advantage  and  recovery  due  by  writ  (which  is  a 
writ  of  trespass  done  to  a  person  certain)  but  only  the  same 
person  to  whom,  and  in  whose  time,  the  trespass  was  done ; 
other  justices,  with  the  more  part  of  the  King's  counsel,  were 
in  the  contrary  opinion^  alleging .  that  the  said  William  ought 
to  be  heard  and  answered  unto,  and  all  others^  whatsoever  they 

(«)  **  No  report  of  this  case  in     placed  in  its  proper  niche,  after  the  ^ 
print**    F.H.  removal  of  the  records  in  Westmin- 

(*)  The  roll  of  this  year  is  not  yet     ster  Hall. 
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1664.        tbe,  in  like  cases,  or  in  like  trespass  ;  and  because  like  mat^e'r^ 
^^^^^^     have  remained  not  amended,  and  trespasses  unpunished,  which 
Launders     ^^^  inconvenient,  wherefore  the  King  in  his  full  parliament,  by 
Flummer.     ^  general  council,  hath  ordained,  and  from  henceforth  com- 
manded to  be  strictly  observed,  that  every  heir  shall  have  his 
recovery  bj  writ  of  waste  in  the  aforesaid  case.    And  it  is 
commanded  to  Gilbert  Thornton  and  his  companions,  assigned 
to  hear  the  King's  pleas,  that  they  proceed  in  the  aforesaid 
matter,  and  in  other  like  from  henceforth.    And  judgment 
shall  be  given  according  as  the  matter  is  found. 
Survivorship        It  seems  by  this  statute  there  were  diversity  of  opinions, 
sudi^^Mlreonal  ^^®^''^*'  ■"  ^^^^  personal  torts  the  action  survived  or  not ;  and 
torts  enforced  that  statute  seems  to  enforce  that  they  should  survive.     But 

«o  ^^^of '^^  ^^^  ^^^  **^*  ^^^  **^'^®"  *^  ^^^  contrary  srihce  that  time.     In 
Waste.   But    that  very  case  of  waste,  the  heir  cannot  bring  his  action  of 

the  law  taken  waste  for  what  was  done  in  his  ancestor's  time, 
to  the  con- 
trary, since  that  time. 

F.  N.  B.  59.         A  bishop,  master  of  an  hospital,  a  parson  shall  not  punish 

(c).     ^       '    Vfhat  was  done  in  the  time  of  his  predecessor ;  a  fortiori,  not  an 

Marl.  29.         heir.    And  that  stat.  SO  E.  1.  hath  been  held  rather  to  be  as  an 

ordinance,  (d)  than  a  statute;  or  at  least  as  a  direction  to  the. 

judges,  which  in  other  cases  did  not  bind,  if  the  law  in  truth 

were  contrary.    It  was  against  the  reason  of  law^  that  the  heir 

should  have  damages,  which  if  due  to  the  testator,  ought  to  go 

Mistake  vi-      to  the  executor.    And  the  reason  of  that  direction  was  a  mis- 

dcnU  *^^*^^  take ;  for  in  trespass,  quod  clausum  fregit,  et  arbores  succedit. 

In  trespass,      which  trenches  to  the  prejudice  of  his  inheritance  ^  ptiljing 

quod  cUusum  down  his  house,  or  the  like,  the  law  is  clear.    If  he,  in  whose 

th?lim  is*       time  the  offence  was  committed,  die,  no  action  will  lie  at  this 

clear :  if  he  in  day.     It  was  so  at  the  common  law  for  an  injury  done  to  my 

the^offe^      goods :  if  a  man  took  away  my  horse,  and  I  died,  my  executor 

was  com-         could  not  bring  an  action  of  trespass;   for  in  that  he  was 

™i*itiion'       fineable,   and    liable  to    imprisonment.      But  if  the    horse 

williieatthis  were  alive,  the  executor  might  bring  a  replevin,  and  recover 

^^7'  damages  for  all  the  time  from  the  taking  him,  or  a  writ  of  de- 

Avowry',  867.   tainer  (/). 

(e).      17  £.  3.  Ex.  106.  {e).     18  E.  3.  Replevin,  S4.  {e). 


(c)  Query,  SlnsL  151.  against   his   executor,    though    it 

{d)  In  1  Roll.  Ab.  826.  tit  Waste,  would  against  him  ;  but  an  action 

O,  pi.  9.  this  is  called  an  ordinance,  for  the  use  and  hire  of  the  horse  will 

and  is  said  to  have  been  repealed.  lie  against  the  executor."   Hambly 

(e)  Fitzberbert's  Abridgment,  v.  Trott,  CowperSTS.    And  see  that 

(/)  "  If  a  man  take  a  horse  from  case  for  the  general  subject  of  the 

'  another,  and  bring  him  back  again ;  text. 

an  action  of  trespass  will  not  lie 
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The  common  law  was  so  strict  in  this  point,  that  in  some        1G63, 
other  personal  actions,  where  the  debt,  or  damage,  or  duty,  was     ^^^V^^ 
not  certain,  they  would  not  allow  an  action  to  survive;  and     Saunders 
therefore  an  executor  could  not  bring  an  action  of  account  for    p    ^* 
an  account  to  be  made  to  the  testator,  before  the  Statute  of 
Westminster  2.  c.  S3.  , 

But  where  the  debt  or  the  duty,  which  was  the  ground  of  An  executor 
the  action,  was  certain,  though  it  sounded  in  damages  only,  ^tfon^oGfth? 
which  are  uncertain,  the  executor  might  bring  his  action ;  ^and,  case,  on  a 
therefore,  in  an  action  of  the  case  upon  a  promise  in  law  to  pay  f^?^"^ 
money  (though,  I  confess,  such  actions  are  of  a  later  inven-  money, 
tion)  the  executor  may  bring  an  action.    So  if  it  were  upon  p-^^:  ^^,'  ^ 
an  assumpsit  in  fact,  and  a  collateral  promise ;  for  it  hath  been  case, 
adjudged  the  action  will  lie  against  the  executor,     A  fortiori  1^?%^^' 
for  an  executor  by  the  common  law,  for  they  are  out  of  the  Hobartsie.* 
8tatof4E.  S. 

But  this  action  here,  in  the  principal  case,  is  not  merely  in  9  Co.  89. 
nature  of  an  action  of  trespass,  founded  upon  a  tort,  though  it  P^°^li<»^'; 
be  called  trespass  upon  the  case.  So  neither  is  it  grounded  g  co.  63. 
merely  upon  a  contract ;  for  it  is  mixed  with  negligence  and  ^f^ 
special  prejudice,  by  his  not  keeping  the  horse  of  his  guest, 
with  which  he  was  intrusted  ;  and,  therefore,  it  is*  more  doubt- 
ful  whether  the  executor  had  any  remedy  at  the  common  law ; 
because,  though  the  action  had  something  of  crime  or  fault,  the 
action  is  per  defectum  bona  custodies  ;  yet  the  rule  or  ground 
of  it  was  upon  a  contract  in  law  between  the  innkeeper  and 
him.  Or  whether  the  executor  shall  be  aided  only  by  the  equity 
of  the  Stat.  4  E.  3.  c.  7.  I  shall  not  determine  ;  but  take  the 
advantage  of  both.  For  I  conceive  it  lies  not  by  the  common 
law  in  this  case.  This  action  lies  here  for  the  executor  by  the 
equity  of  the  (g)  stat.  4  E.  3.  c.  7. ;  the  words  whereof  are, 
^  Whereas  in  times  past  executors  have  not  had  actions  for  a 
trespass  done  to  their  testator,  as  of  the  goods  and  chattels  of 
the  same  testator's  carried  away  in  their  life;  and  so  such  tres« 
passes  have  hitherto  remained  unpunished ;  it  is  enacted  that 
the  executors  in  such  cases  shall  have  an  action  against  the 
trespassers,  and  reckon  their  damages  in  like  manner  as  they 
whose  executors  they  be  should  have  had  if  they  were  in 
life." 

I  observe  the  letter  of  the  act  id  not  for  trespasses  ''  de 
bonis  et  catallis  asportatis,*'  but  for  trespasses  '^  utde  bonis 
et  catallis  asportatis ;"  so  that  the  trespass  de  bonis  et  catal- 
lia  is  but  one  instance  of  the  trespasses  for  which  an  executor 

(g-)  ''  This  statate  is  a  remedial     by  equity.''    Lord  Raym.  974.  and 
law,  which  has  always  been  taken     seeSelwyn,  N.  F.  744.  4th  ed. 
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Saunders 

V. 

Plummer. 
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may  bring  his  action ;  but  such  an  instance  as  seems  to  rer-" 
strain  it,  though  not  to  those  trespasses  only,  yet  to  trespasses 
of  a  like  nature ;  and  not  to  trespasses  merely  personal  as 
battery,  or  slander,  or  which  trench  to  the  inheritance,  and  so 
properly  concern  not  the  executor,  as  trespass  quod  claasum 
fregit,  arbores  succidit,  or  the  like.  And  yet  the  word  '^  honxC^ 
in  such  case  will  help  or  abet  for  trees  cut  down,  by  the  sta* 
tute  of  Marlbridge  S9,  but  with  this  difference,  the  statute 
(the  instance  de  bonis  asportatis  being  but  similitudinary) 
hath  been  construed  favourably,  according  to  equity ;  or  rather 
rendered  according  to  the  extent  of  the  letter  ;  for  acts  that 
give  remedies  for  wrongs  done  shall  be  taken  largely.  So  a 
quare  impedit  lies  by  an  executor  for  a  disturbance  in  the 
lifeof  the  testator;  and  yet  neither  a  ward  nor  a  prochein 
avoidance  can  be  properly  said  bona  et  catalla  asportata. 
And  as  the  words  bona  et  catalla  have  been  extended  largely, 
so  also  the  word  trespass.  It  hath  been  extended  to  actions  in 
the  case  in  general ;  as  in  Russell's  case,  to  trover  and  conver- 
sion ;  to  an  action  brought  by  an  executor  for  trover  and  con- 
version in  the  life  of  the  testator ;  and  was  also  so  adjudged 
Trin.  II  Jac.  B.  R.  Jerome  and  Best's  case.  So  as  to  ejectio 
firms,  which  is  trespass  and  more,  for  the  land  shall  be  reco- 
vered ;  an  executor  shall  have  an  action  of  trespass  and  eject- 
ment for  an  ejectment  in  the  life  of  the  testator. 

So  here  in  the  plaintiff's  case  the  intestate  had  a  ground  of 
action  by  reason  of  hisgoods,  viz.  the  horse  taken  away,  though 
not  by  the  defendant,  yet  by  his  default  per  defectum  hosp.  tu« 
toris  aut  servientium  suorum  ;  by  negligent  garder  as  the  writ 
runs ;  or  rather  in  this  case  (which  I  desire  to  be  observed  as 
bringing  it  nearer  to  the  letter  of  4  E.  3.)  by  the  act  of  the 
hostler.  For  if  the  horse  had  been  stolen  out  of  the  stable,  it 
bad  been  pro  defectu :  but  it  is  found  here  to  be  by  means  of 
the  act  of  the  hostler  or  innkeeper,  by  putting  the  horse  to 
grass  extra  hospitiuiin,  without  the  request  of  the  owner. 

But  for  my  own  opinion,  I  rather  think  this  action  will  lie 
by  the  executor  at  the  common  law ;  and  needs  not  the  aid  of 
the  statute  4  E.  3.  For  where  the  action  is  grounded  upon  a 
contract,  or  quasi  contract  in  law  or  fact,  I  conceive  the  in- 
terest of  the  action  will  pass  ove'r  to  the  executor.  That  is 
the  reason  of  the  case  I  before  cited,  that  upon  a  promise  made 
to  the  testator  to  build  him  a  house,  deliver  him  wares,  or  the 
like,  the  executor  shall  have  the  action  for  the  breach  in  the 
testator's  lifetime,  yet  it  is  ipixed  with  something  of  fauxity 
and  deceit ;  it  is  called  et  fraudulenter  machinans  et  intendms. 


[h)  iFilzh.  Ab. 


(i)  IIH.  4.ii4b. 
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But  the  ground  and  foundation  of  the  action  was  an  agreement,        166^ 
not  a  tort ;  ro  in  frequent  practice  an  executor  may  bring  an      ^*^^^^^*^ 
action  of  debt  for  not  setting  out  of  tithes  in  the  life  of  the  tes-    Saunders 
tator;  for  there  was  a  duty  to  him  that  was  the  foundation,  a    pj^^^y^^^ 
first  cause  of  the  action ;  the  law  made  the  contract,  and  su- 
peradded  Ihe  penalty.  i^yTrint-^ 

action  of  debt  for  not  setting  out  tithes  in  the  life-time  of  the  testator. 

In  this  case  there  is  contractus^  or  quasi  contractus,  between  s  Cr.  S24. 

the  guest  and  the  innkeeper.     In  Bedel  and  Morris's  case  in  ^''2*347'  ^ 

an  action  against  an  innkeeper  for  his  goods,  the  judgment  was  Moore  S76. 

in  materia^  not  in  capiatur;  for  it  is  not  such  a  contempt  for  l^^^i/*^ 

which  the  King  shall  have  fine,  nor  is  it  an  action  contra  pacem,  Griffith. 

The  law  forceth  the  innkeeper  to  receive  the  guest's  horse,  else  J^^  'aw 

an  action  will  lie  against  him ;  and  the  law  forceth  the  inn-  innlTeeper^to 

keeper  to  preserve  the  goods  of  bis  guest,  or  else  an  action  will  receive  the 

lie  against  him.    An  innkeeper  by  reason  of  sickness  was  of  f^^^  actlo^ 

nonsane  memory,  and  then  the  goods  of  the  guest  were  stolen  wjlllieagainst 

out  of  the  house:  but  as  long  as  he  kept  an  inn,  the  law  re-  Jj*™'  So  as  to 

°  "^  '  preserving 

quired  the  goods  of  the  guests  should  be  safely  kept ;  and  jroods.    s  Cr. 

therefore  an  action  lay  against  him.  El^'^'n^ 

Again,  the  law  forceth  the  guests  to  make  a  recompence.  If  if  the  <ruest 

he  pay  not,  he  may  detain  his  horse,  and  is  not  bound  to  his  P?J  not  the 

action;  or  if  he  will  bring  his  action,  he  may  withoutany  special  keepcr^may" 

contract  have  an  action  for  his  horse,  and  all  the  meat,  drink,  detain  his 

lodging,  and  other  accommodations  which  he  had  at  the  inn.      bH^'an'aT^ 

So  that  now  the  law  makes  the  contract ;  and  his  not  safely  tion  forlod?- 

deliyering  the  horse,  though  it  be  occasioned  by  his  own  neg-  "'^'  ^^'  ^'*^'^' 

ligence,  yet  is  a  breach  of  his  contract  in  law,  (which  was  to  cial  contract. 

keep,  preserve,  and  restore  the  horse).     If  there  had  been  an 

assumpsit  in  fact  to  deliver  goods  (though  they  were  after 

stolen)  an  action  would  lie  by  the  executor  for  breach  of  it 

by  the  co-.nmon  law  ;  the  same  reason  here  upon  an  assumpsit^ 

or  contract  in  law. 

And  this  is  the  main  reason  that  moves  me  in  this  case.  The 

case  hath  beeu  cited,  but  miscited  at  the  bar  out  of  Latch's 

Reports  (which  by  the  way  ave  very  ill  printed) ;  it  was  be-  j  .    »«   «p 

tween  Lema«4on  and  pixon  :  the  defendant  was  arrested  on  a  b.  R.  Rot. 

bill  of  Middlesex  at  the  suit  of  tlie  testator,  whereupon  he  ^^65.  Latch. 

intended  to  declare  in  debt.     The  bailiff  of  the  lilierty  suf-  nsiscalthf* 

fered  him  to  escape.    The  testator  died;  and  the  executor  Rep.  MSS,  (^) 

brought  an  action  of  the  case  for  the  escape.    The  case  was  jp^^^^^*'*^« 

argued  at  the  Bench,  Hil.  3  Car.  B.  R.   Justice  Whitlocke 


{k)  It  is  to  be  regretted  that  the  the  British  Museum  with  the  other 
third  volume  of  Calthorpe^s  Reports  two  volumes;  see  above,  note(^,) 
was  not  delivered  to  the  Trustees  of     p.  81. 
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Bicccutor 
shall  not  be 
charged  in 
debt  for  de- 
fault of  the 
testator  in  the 
performance 
of  a  contract 
in  law. 
1  Cr.  297, 


and  Dodderidge  held  it  would  lie  by  the  equity  or  the  statute 
4  E.  3.;  Justice  Jones  and  Lord  Chief  Justice  Hyde  held  the 
contrary.  The  cas^  was  not  eT^r  determined  to  this  day  that 
ever  I  heard  of;  and  the  more  I  think  of  it  the  more  I  doubt 
of  it. 

But  there  seems  to  me  a  great  difference  between  the  cases  ; 
for,  first,  there  the  escape  being  upon  mesne  process,  the  debt 
still  remained  against  the  party  ;  and  he  was  liable  to  the  ac- 
tion of  debt ;  here  is  no  other  remedy  for  his  horse* 

Secondly,  If  the  plaintiff  after  the  arrest  had  died,  and  be- 
fore judgment,  the  executor  could  have  taken  no  advantage 
of  any  proceeding,  but  the  suit  had  abated,  and  did  actually 
abate;  here  an  interest,  or  right  of  action,  in  recompence  of 
his  horse,  vested  in  the  testator.  The  horse  should  have  been 
part  of  his  inventory,  and  by  the  same  reason  the  righi  of  ac* 
tion  (/)«  But,  thirdly,  in  that  case  there  was  no  contract  in 
fact,  or  in  law,  between  the  bailiff,  who  suffered  the  prisoner 
to  escape,  and  the  testator ;  it  was  a  mere  tort,  and  the  action 
is  grounded  upon  a  mere  tort.  In  our  case  I  have  shewed  the 
law  created  a  contract ;  and  therefore  the  executor  may  brings 
the  action. 

If  a  man  be  taken  in  execution,  and  the  gaoler  suffer  him 
to  escape,  an  action  of  debt  lies ;  for  the  party  could  not  again 
be  taken  in  execution,  arid  the  law  created  a  contract  between 
the  gaoler  and  the  plaintiff;  and  therefore  the  executor  of  the . 
plaintiff  may  bring  his  action  against  the  gaoler,  and  by  the 
same  reason  here.  But  the  action  of  debt  would  not  lie  against 
the  executors  of  the  gaoler  upon  such  a  contract  by  law :  no 
n^ore  perhaps  here  against  the  executors  of  the  Innkeeper;  for 
the  executor  shall  not  be  charged  in  debt  for  the  debult  of  the 
testator. 

I  know  no  authorities  in  this  case,  but  H.  8.  Car*  B.  R. — the 
case  was  upon  a  judgment ;  the  plaintiff  took  out  a  fieri  facias; 
the  sheriff  therei^poif  levied. 

But  there  is  no  resemblance  of  the  case  where  the  executor 
is  defendant,  and  where  he  is  plaintiff  against  the  person  him- 
self who  gave  the  cause  of  action,  which  is  our  case.   . 

So,  for  these  reasons,  I  conclude  judgment  ought  to  be  given 
for  the  plaintiff. 


(/)  The  manuscript  leaves  the  sentence  abruptly  ivitbout  the  words 
**  rij^ht  of  action." 


in  the  Common  Pleas  and  in  other  Courts.  S^9 

1062. 

MANBY  V.  SCOTT,  (fl) 
Tr.  1659.   R.  1460.  B.  R. 

(Where  a  wife  leaves  her  husband  agaiast  his  will,  he  is  not  liable  for 
goods  sold  to  her,  although  they  may  be  suitable  to  his  degree,  and 
although  he  did  not  allow  her  maintenance ;  and  she  did  desire, 
before  she  bought  the  goods,  to  return  to  his  house.  Before  the 
sale  and  deliTOry  of  the  wares,  the  husband  did  forbid  the  plaintiff 
to  trust  his  wife.) 

Bbidgman,  C.J. 

Francis  Manby  and  William  Richards  are  plaintiffs,  and  In  ^«  ^x- 
Edward  Scott,  Esq.  is  defendant  in  an  action  upon  the  case,  cfa^ber  by 
npon  an  indebitatus  assumpsit  in  91/.  ns.&d.j  for  divers  wares  adjournment 
and  merchandizes  to  the  said  Edward  before  that  time,  sold  Ki^^'s^nch. 
and  delivered ;  and  upon  non  assumpsit  pleaded,  the  Jury  Harg.  MSS. 
found  a  special  verdict : —  ^^'  ^^  '°'' 

That  the  plaintiffs  were  tradesmen  in  London  at  the  fol/^^.  No.' 
time  of  the  sale  of  the  goods  and  merchandize  in  the  ^^»  ^^^'  ^• 
declaration ;  that  long  before  the  action  brought,  vcz. 
the  90th  of  April,  1646,  Kathcrine,  the  defendant's 
wife,  did  depart  from  him  against  his  will,  and  »o 
continued  absent  from  biro  divers  years  ;  and  that  af- 
terwards, before  the  action  brought,  or  the  wares 
sold,  she  did  desire  to  cohabit  with  her  husband,  which 
he  refused  to  admit  of;  and  that  ever  since  she  lived 
from  her  husband;  and  that  afterwards,  she  living 
from  her  husband,  and  before  the  sale  and  delivery 
of  the  wares,  the  defendant  did  forbid  the  plaintiffs  to 

(s)  ^  Argument  in  Camera  Scac«  for  the  plaintiff)  being  convinced 

carii    between    Manby  and    Scolt,  bj  the  argu:^  uts  of  that  roigoritj  ; 

argued  by  mc  SI  Januarii,    1062,  1  Sid.  ISO;  1  Keb.  483.    The  argu- 

13  Car.  8.  Reg.*'  Harg.MSS.  No.  57.  meat  of  Tfir.  Justice  Hjde  is  pub- 

fol.  9.  lished  in  a  book  called  a  Treatise  of 

This  case  has  been  noticed  in  se-  Femes  Coverts,  173S ;  and  better  in 

veral  books ;  1  Keble  69, 80, 87, 906«  1  Mod.  1 94.  The  Judgment  of  Hale, 

357,  361,  383,  429, 441,  482;  1  Sid.  C.  B.  is  printed  in  Bacon's  Ab.  tit. 

109;  1  Mod.  124;  iLcv.  4;  1  Vent  Baron  and  Feme.    The  subsequent 

24 — 12,  and  2  Vent   155.    It  had  cases,  which  seem  to  confirm  the 

divided  the   Judges  in    the  KingN  distinction  very  fully  stated  by  Sir 

Bench:  but  was  decided  in  favour  Orlando  Bridgman,   are   carefully 

of  the  defendant,  according  to  the  classed  in  a  supplemental  note  in 

opinion  of  HaIe,Bridgman,  and  seven  the  last  edition  of  Comyn's  Digest, 

other    Judges   in    the    Exchequer  tit  Baron  and  Feme,   Q.  n.  (^)i 

Chamber,  against  two  Judges,  Twis-  Vol.  11.  p.  242. ;  and  in  Mr.  Holan's 

den»  J.  (who  had  before  determined  note  to  Bollou  v.  Freuticu,  Sir.  1214. 
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1C62.  trust  his  wife  with  any  goods  or  wares  whatsoever; 

^•^^^^^^^  and  that  divers  years  before  the  selling  of  the  goods 

Manby  j„  ijjg  declaration,  the  defendant  allowed  no  main- 

gg^^^  tenance  to  bis  wife. 

They  further  .find  that  the  plaintiffs  afterwards,  Sep- 
tember 1,  1658,  contrary  to  the  said  prohibition,  did 
sell  and  deliver  upon  credit  to  the  said  Ratherine,  the 
defendant's  wife,  divers  wares  and  merchandize  fn  the 
declaration  within  mentioned  for  43/.  Is.  lOd.,  being 
a  reasonable  price  for  the  same ;  that  the  said  43/.  Is. 
10d.y  doth  yet  remain  unpaid.     And  they  further  say 
that  the  said  wares  and  merchandizes,  so  sold  and  de- 
livered to  the  said  Katherine,  were  necessary  for  her, 
and  suitable  to  the  degree  of  her  husband. 
But  whether  upon  the  whole  matter  the  defendant  did 
assume  upon  himself  modo  et  forma,  as  the  plaintiffs 
have  declared,  they  ask  the  advice  of  the  Court.    Et 
si,  &c.,  pro  querent.,  &c.  Et  si  non,  &c.,  pro  de- 
fend., &c. 
Although  the      Upon  this  verdict  two  questions  have  been  made,  and  de- 
husband  al-      bated  singly,  et  per  se,  without  consideration  of  circumstance  : 
tenance  for '    whether,  the  husband  allowing  no  maintenance  for  his  wife,  the 
his  wife,  she     ^jfe  can  take  up  warjBS,  and  byway  of  contract  charge  the 
up"hk'wa,    husband,  nolens  volensj  without  his  appointment  or  direction 
and  by  way      precedent,  or  consent  subsequent ;  and  I  hold  she  cannot. 
^hTe^e*  And  the  second  is,  admitting  that  the  wife  may,  in  some 

husband.         cases,  take  up  necessaries  for  herself  where  the  husband  allows 

without  his  2jg|,  j^Q  maintenance,  and  the  husband  be  charired  by  her  con- 
appointment  ^  .  .  -  , 
or  direction     tract ;  yet,  whether  upon  the  circumstances  as  they  are  found 

precedent,  or  ju  this  case,  on  the  one  side,  that  the  wife  departed  from  her 
Knuent.     '    husband  against  his  will,  and  so  continued  absent  from  him 
divers  years ;  and,  secondly,  that  the  defendant  prohibited  the 
plaintiffs  to  trust  her ;  and  on  the  other  side,  that  she  desire  to 
cohabit  with  her  husband,  and  he  refused  ;  and  that  the  wares 
Isold  were  necessary  for  her,  and  suitable  for  her  husband's  de- 
gree; I  say  upon  all  these  circumstances,  admitting  the  con- 
tract of  the  wife  may  in  some  cases  bind  the  husband,  where 
the  husband  allows  no  maintenance, — yet,  whether  the  hus- 
band shall  be  bound  to  pay  for  these  wares  thus  delivered  by 
the  plaintiffs,  or  not,  I  shall  not  consider  it  as  a  distinct  point ; 
^    because  it  will  fall  in  my  way  in  the  prosecution  of  the  first 
question,  and  the  answers  to  the  objections  of  the  other  side. 
A  wife  is  in-         First,  then,  I  shall  endeavour  to  prove  this  conclusion,  that 
Se^ye  of  the  the  wife  cannot,  by  the  common  law,  by  way  of  contract,  charge 

law,  to  make    |he  husband  nolens  volensy  without  his  consent  precedent  or 
a  contract ; 

and,  therefore!  cannot  by  contract  charge  her  husband  without  his  consent  precedent 
«r  subsequent. 
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subsequent, — a  condttione  persona: ,  from  the  condition  or  iir-        1662. 
capacity  of  the  wife  in  the  eye  and  considelration  of  the  Jaw,  as     ^^'^^^^^^ 
to  making  a  contract.  Mamby 

To  make  a  good  agreement  and  contract,  there  roust  be       Scott. 
both*  a  will  and  a  power  in  the  party  that  contracts :  but  the  4  Co.  61. 
wife  had  neither  a  legal  will,  nor  power  to  contract  without  h°^|*°* 
her  husband's  consent ;  cui  in  vita  contradicere  nan  poluiij  saith  r^.  232/ 
the  writ  of  cui  in  vita;  and  she  i^sub  regimine^  et  gubernationcy  J-  w.  Br.  so- 
€t  rationabili  castigatione  viri^  saith  the  writ  of  suppKcavit ;  q^  g',  j  jg, 
"  she  is  sub  potestate  viri^^  (b)  say  our  books.    If  a  feme  covert  Stamford. 
commit  a  burglary,  a  felony  with  her  husband,  (c)  the  law  lays  por^gton. 
the  fault  on  him,  and  excuses  her,  as  sub  coercione  viri;  and 
takes  it  to  be  not  her  will,  but  her  husband's.    Nay,  go  to  con- 
tracts of  record ;  a  statute  or  recognizance  by  a  feme  cb?ert  is 
not  voidable  only,  but  void.     If  a  feme  covert  levy  a  fine,  it 
binds  her,  if  it  be  not  reversed  in  her  husband's  lifetime ;  yet 
not  as  it  is  a  concord  or  agreement  of  a  feme  covert,  but  as  a 
feme  sole  in  point  of  estoppel,  and  for  the  honour  of  the  Court 
that  took  it.    But  if  a  feme  covert  levy  a  fine,  solely,  by  the 
name  of  Alicia,  uxor  J.  S.,  this  is  a  void  fine;  for  the  wife  had 
no  power  to  contract  as  a  wife,  without  her  husband ;  and 
there  is  no  estoppel,  because  it  appears  upon  the  record  itself 
that  she  was  a  feme  covert.     1  Co;  155.  Chedington's  case.        ^  Co.  155. 

It  is  clear,  then,  that  the  wife  cannot  contract  for  herself 
without  her  husband's  consent ;  as  little  reason  it  is,  that  she 
contract  for  her  husband  without  his  consent.    This  is  also 
agreed  to  me  in  all  cases  of  contract  by  the  wife  for  the  hus- 
band, save  only  for  necessaries  for  herself  though  it  be  a  con- 
tract for  meat  and  drink,  and  necessaries  for  the  family.     The  Thelawlooks 
law  looks  upon  it  no  other  than  as  the  contract  of  a  servant,  Tract  of  ^e 
which  is  good  so  far  as  the  authority  is  given,  but  no  farther.  ]^ife  which 
I  would  not  be  mistaken  that  the  law  looks  upon  the  contracts  the  husband*' 
which  she  makes  for  her  husband  as  the  contracts  of  a  servant,  as  the  con- 
And  all  the  authorities  of  our  books  which  have  been  cited  'anVand*'" 
couple  them  together.      What  then  should  rationally  make  good  only  as 
the  difference  between  contracts  for  herself,  and  contracts  for  Sj*^^***^  ***" 
her  family  for  necessaries  ?    She  hath  no  more  legal  will  or 
power  to  contract  in  one  case  than  the  other.    And  in  the  ac- 
tion at  law  against  the  husband  on  such  cases,  the  declaration 
distinguishes  not  whether  she  takes  up  wmres  for  herself,  or 
the  family ;  but  in  both  cases  declares  of  a  contract  by  the  hus- 
band, but  not  by  the  wife. 

(>)  **  E  communffmeni  ttti  que  feme     in  the  margin  of  the  manuscript 
covert  nod  a$cun  volunt  et  q  la  vo-         (r)  The  limitations  to  this  doc- 
lunt  del  feme  e  tubject  al  volant  le      trine  are  stated  in  Ruasel  ou  Crimes^ 
hmnm  in  judgment  del  fry/'    Note      23,  24. 
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1662.  Oh,  but  It  is  objected  these  are  contracts  in  fact ;  this  con- 

^^"^"^^^^^      cerns  her  person^  and  is  a  contract  in  law  of  the  husband;  for 

Mandy       |]|g  husband,  bj  marrying  her,  is  bound  to  find  necessaries  for 

Scoix.        ^^^ 
If  a  wife  be         ^  answer,  so  he  is  bound  to  right  her  if  she  suffer  wrong; 
beatea  or     i  yet  if  she  be  beaten  or  slandered,  what  remedy  hath  she  if  her 
c»DnorbV**  husband  will  qot  being  bis  action?  And  yet  these  concern 
law,  compel     her  person* 

the  husband  But  to  say  the  marriage  makes  a  contract  in  law  is  the 
action!^  ^  hegging  of  the  question.  If  there  were  such  a  contract  created 
by  law,  the  law  would  have  enabled  the  mercer  to  have  de« 
Glared  according  to  the  truth,  that  the  wife  took  up  the  warea 
for  necessaries,  and  so  charge  the  husband ;  and  not  ground 
the  action  upon  a  real  untruth ;  asupposal  of  the  delivery  of  the 
wares  bj  the  mercer  to  the  husband,  and  his  promise  to  the 
nercer  to  pay  for  them.  In  an  action  for  slander  or  battery, 
or  the  like  done  by  the  wife,  or  done  upon  the  wife;  yet  the  de^ 
claration  must  be  true,  secundum  veritatemfacti^  that  the  wife 
spoke  the  words,  or  made  the  assault,  or  the  words  were 
spoken  against  or  assault  made  upon  the  wife. 

And  if  the  law  had  made  the  wife's  taking  up  wares  to  be  a 
good  contract,  without  the  husband's  consent  to  chai^  him, 
the  jaw  would  as  well  have  enabled  an  action  against  both  bus* 
band  and  wife,  upon  this  personal  contract,  as  it  would  upon  a 
trespass,  or  fact  done  by  the  wife,  or  upon  a  real  action.  So 
that  is  my  first  reason :  a  c^ndiiione  ptrsoncB^  the  wife  bath  no 
capacity  to  charge  her  husband,  by  way  of  contracti  without 
his  consent. 

.  ]V|y  second  reason  is  upon  the  same  ground,  ab  inuiiU.  It 
was  an  argument  urged  by  my  brother  who  first  argued, — ^if  the 
common  law  gave  the  wife  power  to  contract  for  clothes  for 
herself,  and  to  charge  the  husband,  nolen$  volensj  again^  his 
consent,  the  same  law  would  alsp  give  her  power  to  retain 
them,  nolens  volensy  without  his  consent.  But  it  is  clear  the 
husband  may  take  them  away ;  and  the  wife  hath  no  remedy  by 
action,  or  otherwise,  for  th^m.  Some  answers  have  been  en* 
deavoured  to  be  given  to  this :  As,  first,  thM  if  the  husband 
may  take  the  wares  away,  the  wife  may  take  up  more  upon 
trust.  But  this  is  but  an  ill  remedy,  if  the  husbiind  may  still 
take  them  awav.  Secondly,  I  answer,  the  husband  may  by 
law  keep  his  wife  at  home,  so  that  die  cannot  go  abroad  to  be 
trusted.  O,  but  then  it  is  an  imprisonment^  and  a  suppHcavii 
will  lie  for  it ;  and  it  is  a  aruelty  to  the  wife  to  take  away  her 
clothes,  and  a  suppUcami  lies^r  that  cause  also ;  and  the  hos^ 
band  will  be  forced  ux&rem  bene  ei  henesie  tradare.  But  I  ask 
again, — ^wbat  if  he  will  not  obey  ?  T|i^n  be  must  lie  in  prison ; 
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why,  bot  that  my  brother  himielfy  who  orged  this^  himself  says,        166^. 
is  no  Bufficient  remedy  to  help  the  wife  to  alimony  in  the  eccle-     ^^^V^^ 
«iastical  court.  Manbt 

But,  secondly,  I  deny  a  MupfUeaioU  will  lie  in  this  case ;  that       ^  ^* 
ilea  not  but  where  the  husband  threatens  her,  de  vUd  et  membro  ;  ^^  »^    ' 
the  taking  away  necessaries  for  convenieacy  only  (such  as  our  lies  only 
case  is,  as  I  shall  shew  anon,)  touch  notvilam  et  membrum*  whereahus- 
Ref  •  Orig.  foL  89^  F*  N.  B.  80.  si  feme  soU  manoisS  per  sa  e^his  w?o* 
baroH  de  lui  baier  or  ocdier^  el  aura  iupplkwoUy  and  the  writ  ^  v^  «< 
f  js  quod  ipsa  de  viid  sudy  et  de  mutilaiione  tnembranorum  per  ^^^^^* 
€um  criminalus  existet^  ac  dammm  et  nudum  oHquod  eidem  de 
corpore  suo  aliier  quern  ad  virum  $uum  ex  causd  regiminis  et 
eastigaiumi$  uxoribm  sms  lieiii  et  rationabiliier  perttnei  non  , 
fadaU    And  if  it  did  lie  for  imprisoning  her,  and  restraining  It  is  no  im- 
ber  liberty  in  the  house,  yet  it  is  no  imprisonment  to  allow  her  Pi^'^nmcntto 
the  liberty  of  the  house,  and  restraining  her  from  going  out  of  fine  her  to 
it«    O,  but  it  is  a  stemiia  ;  and  for  that  the  wife  shall  have  her  ^^^^  '>?"s<^ 
remedy  in  the  ecclesiastical  court    Beit  so,  it  is  that  I  contend  theTib^t/of 
for:  but  then  it  is  not  a  remedy  at  the  common  law ;  and  if  't. 
the  common  law  gives  the  thing,  the  common  law  would  give 
tiie  remedy,  and  not  put  you  to  resort  ad  forum  alienum.    So 
that  the  argument,  under  pardon,  still  holds.    The  wife  cannot  The  wife  can- 
contract  against  her  husband's  will,  because  she  hath  no  power  ^^^ins^[he^^ 
to  retain  what  she  contracts  for  against  his  wilL  husband's 

But  my  brethren,  who  have  argued  on  (he  other  side,  have  T'''*  ^^^^» 
«  .  «  .  .      '  ....  she  cannot 

OMide  a  contrary  use  of  these  arguments  a  condtUone  persona:,  retain  against 

They  ur/re;  that  in  rearard  the  common  law  disables  the  wife  to  ^}^  ^'^^'  ^^^^ 
L  A      c^  4  At-        *    i_        she  contracts 

have  any  property  of  her  own,  to  acquire  any  thmg  to  her-  fo^. 

self,  to  bring  any  action  by  herself,  or  to  contract  for  herself, 
that,  therefore,  res  ipsa  valet  /  and  she  may,  for  necessaries  for 
herself,  bind  her  husband  by  the  contract. 

I  deny  the  consequence  :  the  inference  is  much  more  natural, 
that  because  the  laW  allows  not  the  wife  to  contract  for  necessa* 
ries, therefore  she  may  take  her  husband's  money  without  his  con- 
sent, and  with  it  buy  necessaries  ;  or  she  may  sell  and  pawn  his 
goods,  and  without  his  consent  raise  money  to  buy  necessaries. 
This  my  brothers  will  not  say  to  be  law  ;  and  yet  this  is  the 
more  genuine  and  proper  consequence  than  to  say  because  the 
law  disables  the  wife,  therefore,  if  she  can  get  a  mercer  to  trust 
faer,  she  may  take  up  upon  trust,  and  so  charge  her  husband. 
She  that  cannot  directly  take  his  goods  or  monies  for  necessa- 
ries, without  his  consent,  much  less  may  she  charge  his  person, 
or  ex  oififtfo  charge  his  estate^without  his  consent.  But  the  truth 
is,  neither  the  one  nor  the  other  is  a  good  argumentation  ;  it 
Is  much  more  reason  from  this  disability  and  incapacity  of  the 
frtfe  to  infer,  that  because  the  wifi9  is  thus  disabled  by  the  com* 
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mon  law  to  provide  for  herself,  therefore  there  is  another 
proper  remedy  provided  for  her,  which,  (as  I  shall  shew  anon) 
js  the  ecclesiastical  court,  which  is  the  proper  court  for  matters 
of  matrimony,  which  is  contractus  spirituaUs. 

A  third  argument  is,  ab  inconvenienti,  the  great  inconve** 
niencies  that  would  follow  if  the  wife  might  take  up  wares  for 
herself  against  the  husband's  will,  and  that  the  common  law 
should  make  this  to  be  a  debt  to  charge  the  husband.  The 
particular  mischiefs  to  the  party  have  been  already  opened  by 
my  brother  Windham  (rf) :  I  meddle  not  with  those,  but  with 
inconveniencies  of  another  nature. 

I  ask  the  question  of  those  that  argue  on  that  side.  The  wife 
wants  necessaries  pro  t)ic/ti  aut  vestitu.  Suppose  the  cause  of 
this  want  comes  from  herself,  and  the  fault  be  hers.  In  this 
want  she  takes  up  wares  of  the  mercer ; — shall  the  husband 
be  charged  in  this  case,  or  shall  he  not  ?  My  brother  Tyrrell 
seemed  to  allow  that  the  husband  should  not  be  charged, 
where  the  husband  allowed  her  sufficient,  if  she  mis-spent. 
And  the  same  reason  is  within  reach  in  all  cases  where  the  hus- 
band is  not  in  fault,  but  that  the  cause  of  the  necessity  or  want 
springs  from  herself,  without  his  fault :  and  my  brother  Atkins* 
opinion  went  this  way.  My  brother  Twisden  held  (and  so 
Mr.  Jones  argued  at  the  bar)  that  as  long  as  she  was  his  wife, 
let  the  fault  be  what  it  will,  she  was  to  be  maintained  by  him ; 
and  when  she  wants,  and  takes '<it  up,  the  law  created  a  debt, 
and  her  husband  must  pay  it :  and  in  truth  roost  of  the  argu- 
ments of  those  that  argued  on  that  side  tended  that  way,  dis- 
tinguishing (e)  whence  the  cause  of  the  wife's  wanting  of 
maintenance  proceeded. 

Admit  this  last  opinion  io  be  law,  that  if  the  wife  want  ap- 
parel, or  other  necessaries  convenient  for  her  degree,  that  the 
wife  may  take  it  up,  and  that  t|ie  husband  be  charged  for  it ; 
though  the  fault*  and  cause  of  want  of  maintenance  were  in  her ; 
then  the  mercer's  demand  here  of  money  for  clothes  taken  up, 
after  that  the  wife  desired  to  cohabit  with  her  husband,  is  but 
very  modest;  for  her  husband  may  be  charged  not  only  for  the 
time  since  her  return  for  her  diet  and  apparel,  but  during  all 
the  time  of  her  voluntary  departure  and  absence  against  her 
husband's  will. 

This  is  one  mischief. 

I  shall  give  you  another  instance : — The  husband  allows  his 
wife  money  to  buy  clothes ;  she  spends  it  at  cards,  or,  perhaps, 
worse,  whereby  she  wants  apparel.  She  takes  it  up  of  a  mercer  ; 
this  is  for  necessaries :  the  mercer  sues  the  husband.    Admit 
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this  opinion  to  be  law, — ^what  will  bar  ihe  mercer  from  reco*        166^. 
Teriog  ?  \^\^^ 

I  will  put  it  further. — ^The  wife  having  taken  up  apparel  M^hby 
from  the  mercer,  she  wants  money  for  play,  and  to  raise  it  sells  Scott. 
or  pawns  the  apparel  which,  perhaps,  the  week  before,  she 
took  up  upon  trust.  Well,  now  she  is  in  a  condition  again 
to  want  apparel  convenient  for  her  degree ;  this  mercer,  or 
another  mercer,  furnishes  her  again ;  and  so  I  may  put  this 
question  from  time  to  time,  ad  infinitum.  What  bar  is  there 
against  the  mercer's  action  if  this  be  law,  that  when  she  wants 
necessaries,  whatsoever  the  wife's  fault  is,  the  husband  is 
chargeable  for  what  she  takes  up. 

The  husband  hath  a  family,  and  keeps  a  house  ;  and  would 
allow  her  all  things  fit,  if  she  would  cohabit  with  him  :  but  she 
will  depart  from  him,  and  lives  of  herself.  Though  he  keeps, 
and  must  furnish  a  table  suitable  to  his  degree,  which  would  be 
sufficient  for  bis  wife  as  well  as  himself;  yet  now  he  must  pay 
for  ber  diet;  and  not  only  so,  but  also  for  her  servant's  (for  it 
is  suitable  to  her  degree  to  have  them).  She  went  away,  and 
stays  away  in  an  obstinacy,  whiles  she  (instead  of  love,  honour, 
and  obey,)  stands  in  defiance  of  him.  If  this  be  not  an  encou- 
ragement to  disobedience,  I  know  not  what  is.  O  but,  says 
my  brother  Twisden,  she  must  not  starve  though  she  be  an  ill 
wife.  I  answer,  when  she  voluntarily  departs  from  him,  if  she 
will  rather  starve  than  not  Have  her  humour, — whose  is  the 
fault  ?  The  Scriptures  say,  ^^  he  that  will  not  work,  let  him  not 
eat."  So  may  I  say,  if  she  will  not  return  with  the  prodigal, 
she  must  eat  husks  with  the  prodigal. 

O,  but  in  this  case  she  did  return,  and  desire  to  cohabit  with 
her  husband.  I  shall  give  that  an  answer  anon  ;  that  is  not 
the  case  we  are  now  upon.  The  case  now  by  way  of  supposi- 
tion or  admittance  is^^the  wife  is  in  fault,  and  continues  in 
&ult, — whether  whilst  she  Is  in  fault,  and  so  continues^  thf 
husband  shall  maintain  her  ?  Truly  if  he  must,  he  must  then 
lie  down,  and  sink  under  the  burthen.  I  shall  use  my  brother's 
own  phrase ;  the  husband  must  demiilere  auriculas  ut  iniqucB 
mentis  asellus.  But  that  is  not  all :  if  this  power  and  liberty 
be  allowed,  it  gives  temptations  to  inconveniences  of  another 
nature.  If  the  wife  have  this  liberty,  that  though  the  husband 
would  give  ber  maintenance  at  home,  yet  she  will  abroad, 
and  her  husband  shall  be  forced  to  maintain  her ;  or  if  she  do 
not  depart,  and  yet  wants  maintenance  convenient  for  her 
through  her  own  fault,  yet  the  husband  shall  be  punished, 
and  pay  for  it,  and  she  shall  go  free,  I  know  not  where  it 
ivillend.^ 

But  now,  on'  the  other  side,  grant  that  it  is  not  sufficient  t<{ 
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1662;.  prove  that  the  wife  wants  necessaries,  but  that  the  cause  of  thai 
necessity  will  come  into  consideration,  if  the  mercer  brings 
his  action  for  the  wares,  and  this  comes  in  question  before  a 
jury,  now  you  make  the  jury  a  consistory;  the  common  law, 
which  is  a  law  of  great  modesty  and  decorum,  hath  left  mat- 
ters  concerning  matrimony,  such  as  unchastity,  frigidity,  free 
contract,  and  the  like,  ad  aliud  examaiy  as  thinking  them  fitter 
for  a  private  audience,  and  for  a  private  examination,  than  for 
such  a  public  trial  as  the  common  law  requires.  But  upon 
this  trial  by  jury  the  whole  carriage  of  the  husband  to  the  wife, 
and  of  the  wife  to  the  husband,  must  be  ript  up ;  and  those 
circumstances,  arcana  familicRy  scarce  fit  to  be  spoke  in  private 
before  a  confessor,  laid  open,  not  only  to  a  jury,  but  anU  pro" 
fanum  vulgus—sW  the  bystanders;  and  the  consequence  of 
this  is  an  embittering  of  their  spirits,  and  induration  of  their 
hearts  one  against  another,  to  make  the  breach  so  wide  that  it 
can  never  be  closed. 

There  is  another  thing  in  it  too ;  and  that  is,  the  jury,  ad- 
mitting  this  matter  comes  to  be  determined  before  them,  they  are 
only  to  try  the  matter,  whether  the  one  or  the  other  be  faulty : 
they  cannot,  as  in  such  cases  were  needful,  put  in  any  tempera- 
ment, or  lenitive,  or  any  thing  that  tends  to  reconciliation.  And 
all  this  is  done  upon  a  collateral  issue  otnon  assumpsii,  where 
what  one  will  give  in  evidence  against  the  other,  touching  the 
cause  of  the  difierence  between  them,  doth  not  appear.  And  so 
it  will  be  almost  impossible  to  provide  for  a  defence  (/)• 

One  of  my  brothers  urged  against  this  argument  ab  wcanvc' 
fiienti.  If  there  be  a  defect  in  the  law,  it  must  be  remedied  by 
yon  masi  not  parliament  t  but  it  alters  not  the  law.  If  I  grant  him  this^  he 
^nstraction  K^^^^  ^^^  ^7  ^U  for  it  answers  his  objection  which  he  made 
from  the  defect  of  the  ecclesiastical  law  to  give  a  full  re- 
medy :  but  the  difierence  is  apparent,  as  my  brother  Hide 
(/)  said.  Where  the  law  is  clear  and  settled,  you  must  not  mako 
a  new  construction  or  declaration  of  the  law,  because  of  incon- 
veniencies,  but  leave  that  to  be  remedied  by  the  parliament, 
^y  ^  Parliar  But  when  it  is  a  question,  whether  this  be  law  or  not,  the  ar- 
when  it  is  a      gument  is  very  strong  ;  for  it  is  not  to  be  presumed  that  that 

anestionwhe-  which  is  inconvenient    or  absurd  to  be  done  is   agreeable 
lerthisbe       x^  u„ 
thckwornot,  *^  **^^* 

the  argameDt  ab  ineonvenienH  is  very  strong  \  for  it  b  not  to  be  preamned 
that  that  which  is  inconvenient  or  absurd  to  be  dene  is  agreeable  to  law. 

The  next  reason  is  this,— -in  case  the  husband  will  not  allow 
maintenance,  or  alimony  to  his  wife,  the  husband  is  compel- 
lable to  it  by  the  ecclesiastical  law. — ^That  causes  of  alimony  are 


Where  the 
law  is  clear 
and  settled. 


and  declara- 
tion of  the 
law,  because 
of  inconve- 
nience, but 
leave  that  to 
be  remedied 
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9f  ecclesiastical  coai]9ance,and  that  upon  a  libel  by  the  wife,catff  ^        1662 


sctvititBj  that  court  may  decree  alimony  (that  is,  money  to  sup*-       _ 

ply  her  with  necessaries,)  is  not  altogether  denied,  and  yet  but  ^^^   ^ 

faindj  attowedy  (g)  by  ray  brethren  that  argued  on  the  other       Scott. 

side.    But  the  authorities  in  our  law  which  have  been  cited 

are  full  enough  on  it,  12  Jac.  2  Cr.  364.,  Hyatt's  case.  7  Car. 

1  Cro.  8S0.  Drake's  case.  1  Cr.  16.  1  Car.  Green's  case.    To 

which  may  be  added,  B4)oke's  case.    A  divorce,  causd  scBvitWy 

in  the  ecclesiastical  court,  is  allowed ;  and  in  such  a  case  ex« 

empts  the  woman  out  of  1  Jac.  c.  11.  which  makes  it  felony  to 

have  two  husbands.    But  if  there  were  no  express  authbrity  The  consUnt 

in  our  law  in  it ;  yet  it  having  been  the  constant  perpetual  p«rpetaal 

practice  in  the  ecclesiastical  court,  in  causd  samtice,  or  other  ecclesf^rcal^ 

cases  of  separation,  to  allow  alimony  or  maintenance  to  the  courtistobe 

wife,  we  ought  to  take  notice  of  their  jurisdiction.    We  take  coumonaw. 

Qotice  of  the  jurisdiction  of  the  courts  in  the  counties  palatine, 

Wales,  and  the  like  ;  a  fortiori^  of  the  ecclesiastical  courts, 

which  have  been  as  ancient  as  Christianity.    They  are  in 

many  cases  of  temporal  conusance,  subservient  to  the  common 

law;  and,  where  their  arm  is  too  short  in  matters  of  ecclesias*- 

tical  conusance,  the  common  law  is  assistant  to  them. 

Causes  matrimonial  and  testamentary  have  been  time  out  of 
miad  of  ecclesiastical  conusance,  saith  the  stat.  34  H.  8.  c.  12; 
and  what  can  be  more  a  matrimonial  cause  than  a  cause  of 
aliroony«  where  the  husband  "denies  maintenance  to  his  wife. 
The  contract  of  matrimony  is  spiritual,  and  it  is  part  of  that 
contract  that  in  Jhcie  ecclesias  he  endows  her  of  his  worldly 
goods ;  and  that  which  concerns  the  performance,  a  breach  of 
that  contract  is  most  proper  for  that  Court.  The  precedents 
in  Henry  the  Third's  time,  which  have  been  cited  of  Emma  de 
Pinkney,  and  Sarah  Fretchingfield,  (A)  of  excommunication  in 

(g)  **  Denied'*  itf  the  manu-  tnaritagio  pradicia  Emmte  (I  con- 
script, ceive  her  own  land,  or  Jands  given 
(fc)  In  the  imperfect  argument  in  frank  marriage,  it  is)  rulraiJSmiiitf 
preserved  in  No.  57  of  the  manu-  raUonabiii  etioverium  mum  inve* 
script,  ful.  37.  b.  and  partly  printed  niat^  donee  idem  LtmrenHun^  vir 
at  the  end  of  this  report,  the  cases  iuuij  earn  tanquam  uxorem  »uam 
of  Emma  de  Pinkney,  and  of  the  tractaret, 

wife  of  Fretchingfield  are  thus  stat-  RoL  cl.  7  H.  9.  m.  4.  a  second 
ed : —  writ  issued  in  the  same  case,  re- 
Rot,  cl.  7  H.  3.  M.  3.  Emma  de  citing  the  husband's  eloigning  him- 
Pinkney's  case.  Her  husband  was  self  out  of  the  country,  after  an 
excommunicated  eo  quod  prwdictam  excommunicato  capiendo ;  and  that 
Emmam  gffecUone  maritali  non  the  sheriff*  had  seised  his  lands  in 
iraetabat ;  and,  therefore,  in  aid  of  Cestresham,  which  were  marilttgfum 
the  ecclesiastical  court,  a  writ  went  ipnu9  Emmie  ;  and  thereby  com- 
to  the  sheriff'  of  Bucks,    quod  de  mands  him  ta  assign  to  the  said 
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the  ecclesiastical  court,  for  that  the  husband  did  npt  uxorem 
qffectione  maritali  traclare^  as  the  one,  or  lege  mariiali,  as  the 
other  hath  it,  though  I  do  not  make  use  of  them  as  authorities 
in  law,  yet  I  may  as  evidences  of  fact,  that  causes  of  that  nature 
were  then  handled  in  the  ecclesiastical  courts.  And  there  is 
none  but  knows  that  the  husband  may  be  compelled  per  co* 
ercionem  ecclesiasticam  ad  hnpendendum  et  prcMtandum  obse* 
quium  conjugale.  It  was  rather  insinuated  than  urged,  on  the 
other  side,  that  alimony  is  not  mentioned  in  the  statute  circum* 
specti  agatisyarticulis  cleri,  or  in  Cawdry^s  case,  5  Co.  1.;  and 
therefore  not  of  ecclesiastical  conusance.  For  the  two  first 
mentioned  only  some  particulars  of  ecclesiastical  conusance ; 
and  Cawdrey's  case  is  express,  5  Co.  9.  et  40,  that  other 
causes  are  of  ecclesiastisal  conusance  besides  those  there  parti* 
cularly  enumerated. 

But  this  is  BO  clear,  that  at  length  it  is  confessed  that,  where 
the  suit  is,  causa  sasvitias^  in  the  ecclesiastical  courts,  there 
shall  be  a  divorce  and  alimony  allowed.  But  divorce  is  the 
principal  (say  they),  and  alimony  is  the  consequent ;  and 
alimony  is  not  allowed  but  where  there  is  a  separation ;  and 


EmBia,  per  viium  proborum  homi' 
num  unde  maieriam  victuM,  et  vet- 
Uiuram  rationabiUler  habere  possii. 
Rot  d.  8  H.  3.  m.  9.  a  writ  issued 
to  the  sheriff  of  Suffolk,  quod  ha- 
here  faeuU^  to  Sarah,  the  wife  of 
Stephen  Fretohingfield,  estoverium 
9uum  de  ierrU  ipriut  Stephani  in 
Freiehingfield  qui  excommunicatua 
e$t  eo  quod  non  vult  ipsam  lege  ma- 
riiali iraciare,  donee  idem  Stephanus 
earn  tanquam  uxorem  9uam  trae^ 
taverit. 

*'  Which  cases  I  meation  not  as 
authorities  in  law,  hut  as  evidences 
of  fact,  that  in  these  cases  the  eccle- 
siastical courts  meddle  with  these 
matters  of  oeconoraics  between  hus- 
band and  wife.  She  complained  be- 
cause he  did  not  treat  her  lege  mari- 
taU^  in  one  of  the  precedents,  affec- 
Uone  WMritaii^  as  the  other  is.  He 
that  suffers  not  his  wife  to  have  ne- 
cessaries I  am  sure  does  not  treat 
her  effeeOone  mariiaU,''^ 

See  iKeble  71.  where  these  cases 
seem  to  be  otherwise  noticed. 

Lord  Hardwicke  in  Middletono. 
Crofts,  Ridgway's  Reports  129,  esta- 
blishes the  ecclesiastical  jurisdiction 


upon  ancient  usage :  '*  As  to  the  se- 
cond general  question,  since  we  are 
clear  of  the  opinion  that  the  canons 
of  1603  did  not  bind  the  laity,  the 
next  question  will  be.  Whether  the 
spiritual  courts  have  not  a  power  to 
punish  by  the  ancient  canon  law,  re- 
ceived and  allowed  before  that  time, 
by  the  general  usage  and  custom  of 
the  realm  ? — ^And  we  arc  all  of  opi- 
nion that  they  have  such  a  jurisdic- 
tion. That  many  such  usages  have 
obtained  in  this  realm  1  have  al- 
ready shewn  by  what  I  have  men- 
tioned of  Caudrie*s  case,  and  this 
we  think  is  really  warranted  by 
25  Hen.  8.  where  there  are  words  of 
such  import*,  and  upon  this  vests 
the  only  and  true  foundation  of  all 
ecclesiastical  jurisdiction  within  this 
realm."  Godolphin  489.  cited  in 
2  Bum.  Eccl.  Law  448.,  says,  **  that 
marriage  was  at  first  tried  in  the 
temporal  courts:  but  afterwards,  by 
the  concession  of  princes,  such  causes 
were  determined  in  the  spiritual 
courts."  And  see  2  Bum.  Eccl.  Law 
29—51 ;  and  Jura  £cclesiastica»  VoU 
XL  p.  13. 
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<bere  ai^  do  precedents  in  anj  case  wbere  you  shall  sue  there        1669. 
for  alimony  originally,   but  it  comes  in  camequenier;  and,      ^^^^^ 
therefore,  having  jurisdiction  in  case  of  divorce,  the  alimony 
shall  be  allowed  as  a  consequent  of  the  divorce,  and  not       Scott. 
otherwise.  5*  *•  ^• 

And,  secondly,  they  infer  this  I^y  the  common  prohibition 
upon  the  register  S4.,  ^^  ne  teneatis  placitum  in  curid  Christiani^ 
iatis  de  caiaUis  ei  debitiSf  nisi  catalla  iUa,  vel  debita  sini  de 
tesiameniOy  vtl  nuUrimonio /*  and  this  is  not  mairimoniom 

In  both  which  objections  there  is,  under  favour,  a  mistake. 
In  the  first  it  is  very  true  that  the  libel,  where  the  husband  al- 
lows not  maintenance,  is  propter  sasvUiamj  and  expresses 
wherein, — for  denying  necessaries.  And  what  greater  cruelty 
can  there  be  than  not  to  allow  them  to  her?  But  it  is  not  ne- 
cessary that  the  suit  end  in  a  separation ;  first,  if  the  wife  com- 
plaining desire  it  not,  for  she  on]y  sets  forth  her  complaint, 
and  desires  remedium  congruum^jus  et  Justitiam  in  hoc  parte 
fieri  aique  cum  efflsclu  ministrari.  Nay,  if  not  only  alimony  is 
desired,  but  society  also,  as  commonly  it  is  in  such  case,  she 
may  pray  that  her  husband  may  be  compelled  ad  cohabitaiionem  if  a  wife  de- 
el  consortium  eamque  maritali  affectione  tractand. ;  and,  secondly,  J|^®  onTac^ 
if  she  do  desire  a  separation  causa  sasvilia^  she  may  be  allowed  count  of  cruel 

alimony;  and  yet,  if  the  ecclesiastical  court  think  fit,  be  tied  treatment, she 
^    T  •*!   i^.  .!..«.-  .  .       .  ..•       may  be  allow- 

to  live  with  him,  especially  if  It  be  only  a  privative  sasviltoi.  edaUmoa^; 

Nay,  if  it  be  a  cruelty  by  beating,  or  the  like,  yet  he  may  give  aod  yet,  if  ^e 

caution  ad  tractandam  maritali  affectione  ;  and  if  he  put  in  such  ^^^^  ^^^^y^ 

caution  as  the  Court  shall,  approve  of,  no  sentence  of  separa-  fit,  be  tied  to 

tion  passeth.    And  if  there  be  such  a  separation,  yet  it  is  but  husbril^he 

with  a  quousque  neither.     But  the  husband  is  tied  neither  to  giving  cau- 

the  one,  nor  to  the  other,  if  the  feult  be  not  in  the  husband.      ^^l^^J^^^^ 

And  for  the  second, — that  alimony  is  but  a  coi^sequent  of  the  j^  -^  ^  ^^^^ 

divorce,  or  separation;  ex  errore  sequiiur  error;  as  it  is  an  that  there 

error,  that  there  must  be  of  necessity  a  separation  in  such  suit,  ^^^J^l^ 

so  it  is  an  error,  that  alimony  cannot  be  demanded  in  causa  paration 

principalis  but  must  come  in  only  as  an  accessary,  and  conse-  up?a  <^ni 


a 


quent  to  the  sentence;  for  the  libel  may  be  (supposing  a  wife  of  the 
saszdtia,)  that  he  should  allow  her  alimony,  donee  he  shall  cruelty  of  her 
cautionem  interponere  of  better  usage;  or  the  petition  in  the  andit^samis- 
libel  may  be,  ad  tractandam  maritali  affectione  in  general,  which  take  that  ali- 
implies  alWance  of  alimony.  ^iL^ 

And  the  objection  upon  the  prohibition  de  debitis  et  catallis  in  eama^nr 
qua:  non  sunt  de  testamento^  vel  matrimonio,  reacheth  not  to  ^P^* 
this  case;  for,  first,  if  you  take  the  suit  in  the  ecclesiastical 
court  for  alimony,  to  be  a  demand  de  debitis  et  catallis,  you 
must  take  it  to  be  a  suit  de  debitis  et  catallis  quas  sunt  de  ma* 
irimomo.  The  word  "  de"  is  not  to  be  taken  critically  (as  my 
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1662*        brother  Twisden  would  have  it,)  but "  de  mairimonio^^  must 

be  taken  for  '^  concerning  matrimony.'*    If  a  divorce  be,  the 

wife  may  sue  in  the  ecclesiastical  court  for  her  goods ;  and  yet 

this  is  not  ^<  de  matrimonio"  if  you  take  not  the  words  <<  de  ma-- 

tritnomd'^  to  be  expounded  for,   ^^  concerning  matrimony." 

But,   secondly,  the  meaning  of  that  prohibition  de  debiiis  et 

eatams  qua  nan  sunt  de  iesiamenio  vel  mairimanio  is  also  mis- 

In  causes  ma-  taken.  In  causes  matrimonial  you  may  sue  in  the  eeclesiastical 
trimonial  and  .    /•  .  •  «     ■  •  •!>         j     - 

testamentary,  <^ourt  for  a  sum  certain,  or  goods  in  specie ;  as  if  goods  m 

a  sum  certain  specie  be  promised  in  marriage,  of  10/.  in  money,  the  party 
specie'may  ™"y  '"^  ■"  ^^^  ecclesiastical  court  for  them.  F.  N.  B.  44  A. 
be  sued  for  in  So  if  there  be  a  divorce,  the  woman  may  sue  there  for  the 
the  ecclesiaa-  goods  in  specie,  or  the  money,  that  she  brought  in  marriage  to 
the  husband.    13H.  S.  Si.    F.  N.  B.  44C.    S8H.  8.  IS. 


tical  court ; 
but  generally 
not  in  other 
cases  ecclesi- 
astical, al- 
though da- 
magesy  and 
sums  to  be 
ascertained  in 
the  conclu- 
sion by  the 
Court,  may 
be  there  ad- 
judged in 
other  causes. 


Dyer,  And  so  in  causes  testamentary,  if  a  legacy  or 
goods  in  specie  be  devised,  the  legatee  may  sue  for  it  there. 
But  generally,  in  other  cases  ecclesiastical,  which  are  not  de 
iestamento  vel  mairimonioj  you  jcannot  demand  either  goods  in 
specie,  or  a  debt,  or  sum  certain ;  neither  indeed  doth  the 
libel  for  alimony  demand  any  sum  certain,  though  in  the  con- 
clusion alimony  be  ascertained  by  the  court.  But  if  you  will 
construe,  as  some  do,  the  prohibition  de  debiiis  et  caiallis  to  ex* 
tend  to  prohibit  all  recoveries  of  monies,  or  damages  in  other 
cases  but  testamentary  or  matrimonial,  it  is  a  great  mistake ; 
for  almost  all  causes  ad  instantiam  partis  end  in  damages ;  and 
in  those  causes  which  are  es,  officio^  or  merely  pro  reformatiane 
morumy  as  pro  injectione  manus  in  clericum^SfC.  yet  expensa^ 
litis  are  adjudged.  And  commuiatio  in  rem  pecumariam^  (n&JV 
in  some  of  these  cases  poena  pecumaria,)  is  allowed,  as  you 
may  see  by  the  statute  de  circumspecie  agatis*  If  a  suit  be  for 
leaving  the  churchyard  uninclosed,  or  pro  ecclesia  iUscooperta^ 
vel  non  decenter  omaia^  alia  poena  non  potest  injligi  quampecu^ 
niarioy  saith  the  same  statute. 

In  all  suits  for  subtracting  of  tithes  before  the  statute 
S  Ed.  6.,  and  at  this  day  for  subtraction  of  church  duties,  ob- 
lations, procurations,  and  the  like,  the  loss  or  prejudice  must 
be  recompensed  in  monies. 

So  that  I  conceive,  with  some  clearness,  notwithstanding 

these  objections,  there  is  a  proper  remedy  for  a  wife,  (when 

her  husband  denies  her  maintenance,)  in  the  ecclesiastical 

Court. 

The  ecclest-        And  in  truth,  bow  can  it  be  otherwise  ?    First,  the  ecde- 

astical  law       giastical  law  gives  her  power  ta  sue  her  husband,  and  to  set 
gives  a  wife      ^     ,    ,  ®    ,  .  ,        ,        i  .  .  .       -      , 

power  to  sue    forth  her  complaint ;  and  not  only  so,  but  provides  for  her 

her  husband,    pending  the  suit.   But  by  the  common  law'  she  cannot  86  much 

and  provides    *^  ^ 

fur  her  pending  the  suit :  but  by  the  common  law  she  cannot  sue  him. 
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•s  sue  her  bosbaDd.    Secondly,  the  ecclesiastical  law  gives  a        l^^t* 


direct  and  proper  remedy  by  demand  of  alimony ;  the  common 
law,  if  it  gives  a  remedy,  it  gives  it  but  d  latere^  by  a  side  -Manby 
wind,  and  upon  a  peradventurey^^if  she  get  a  mercer  to  trust  Scott. 
her ;  and  that  will  hardly  be  unless  the  mercer  get  half  in. half 
by  his  goods,  for  he  runs  the  hazard.  If  it  be  taken  up  by  the 
wife  Dot  for  necessaries,  or  if  the  husband  was  not  in  the  fault, 
he  loses  his  wares.  Thirdly,  the  ecclesiastical  law  hath  a  pro* 
per  way  of  examination  of  the  differences  between  a  husband 
and  wife  by  the  bishop,  who  is  communis  parens^  who  takes  it 
to  his  own  audience,  and  judges  where  the  fault  is ;  and  does 
it  privately,  and  endeavours  a  reconciliation,  4nd  if  that  can- 
not be  hfkl,  then  he  judges  the  measure  of  the  alimony  accord- 
ing to  the  demerit :  in  some  cases  a  greater,  in  some  a  less 
proportion  is  required.  But  by  this  way,  at  the  common  law,(<) 
the  wife  becomes  first  her  own  judge  what  is  suitable  to  her 
degree ;  then  the  mercer,  a  stranger,  is  brought  in  to  take  her 
part;  and  this  necessarily  brings  on  a  suit  against  the  husband. 
And  then  all  must  be  brought  before  a  jury,  and  a  great  many 
bystanders ;  and  those  economics,  and  the  secrets  of  the  family, 
CO  which  the  wisdom  and  modesty  of  our  law  thought  fitter  for 
another  kind  of  examination,  brought  upon  the  stage ;  and  yet 
this  Jury  have  no  power  to  eommensiirale  the  maintenance  ac- 
cording to  the  demerit  of  the  party*  But  be  the  wife  never  so 
good,  or  be  she  never  so  bad,  Tr9s  Tj/rimvCj  mibi  nuUo  db- 
crwUne  habetufy  if  the  wares  be  suitable  to  her  degree,  4he 
Jury  must  find  them  to  be  necessaries  for  her ;  and  necessaries 
forconveoieney,  alike  both  a  good  wife  and  a  bad  wife  must 
hare  awarded  by  this  Jury. 

And  now  I  demand,  where  is  the  want  of  remedy  in  the  eo- 
cleaiaatical  court  for  a  good  wife,  whose  conversation  will  en- 
dare  the  test,  where  she  meets  with  a  churlish  husband  who 
will  not  allow  her  necessaries.— She,  in  conscience  of  her  duty, 
is  willing  to  live  with  him ;  but  not  to  be  starved.  She  repairs 
to  the  bishop,  and  is  not  her  own  judge  ;  he  calls  the  business 
to  his  private  audience,  as  is  usual  in  such  case,  and  hears 
both  parlies,— finds  the  husband,— endeavours  a  friendly  re- 
conciliation.— ^The  husband  is  obstinate,  and  will  not  obey  ;— 
then  he  directs  proceedings  upon  proof;  and  diereupoo,  find- 
ing the  husband  in  fapilt,  gives  sentence  according  to  the  merila 

(0  Suits  at  coBiiium  law  against  Child  o.  Hardymso,  Strange  875. 

husbands  by  tradesmen  for  supply-  Robimon  v.  Greinold,  SMod.  171. 

ing  wives  with  necessaries  have  .net  l  SaUc.  119.    OQvier  «.  Hancock, 

been  onfrequent;  »od  the  circHf^-  6  T.  R.  603.     Hain  v.  Toev«y,  Sel- 

iiances  of  each  esse  seem  to  have  wjn,  N.P.  SSO.  n.(jp) 
been  asually  examined  by  the  Jury. 
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1669.        of  tbe  casi^,  and  the  hitsband^s  estate.    Here  is  a  clearing  df 

^•^'^'^^^     her  innocency,  and  a  just  provision  for  her. 

Mavby  o,  but  shall  shie  starve  in  the  mean  time?    No, — npon  th€f 

Scott.       ^^^^  coraplaiirt,  Us  soon  as  it  doth  Constate  de  tnaCrimoHiOf  he 

Id  cases  of      ^^^^^  allow  her  maintenance,  pendente  titCy  both  to  mainfain 

complaint  by  her,  and  pay  for  her  snit.  (k) 

hiwd!  S'  O,  but  what  if  the  husband  will  not  presently  obey  the  order, 
sooD  as  proof  or  decree  i — there  is  no  sequestration  of  his  estate ; — that  is 
is  made  of  the  the  great  objection  which  is  urged  upon  the  defect  of  the  ec- 
maiutenance  elesiastical  law.  I  shall  ans%f er  it  at  fall  anon,  thai  at  length 
h  allowed  to  he  will  be  compelled  to  obey.  In  the  mean  time  let  me  say, 
support  her  «^®  ^^^^  as  good  a  remedy,  if  he  will  not  obey,  as  the  other 
durm^  the  side  do  propose. — They  would  have  her  borrow  from  the  mer- 
iMiy*ibe  ex^  ccr. — But  she  may  borrow  of  her  friends ;  and  the  ecclesiasti- 
\  ef  it  cal  court  will  sentence  her  husband,  if  in  fault,  to  pay  to  the 
wife  so  much  as  his  obstinacy  caused  her  to  borrow  for  neces- 
saries. It  will  not  indeed  suffer  the  mercer,  who  is  a  stranger, 
to  come  into  tbe  quarrel  (that  is  not  fit,) ;  but  it  will  enable 
her  to  pay  for  what  she  borrows ;  yea,  and  to  retain  it  too  -, 
.   which  the  common  law,  as  I  said  before,  cannot  do.  (/) 

O,  but  suppose  the  wife  be  a  bad  wife, — ^shall  she  sfarve  ? 
shall  she  forfeit  the  alimony  ?  If  the  wife  had  eloped,  she  had 
not  forfeited  dower  before  the  stat.  of  Westm.  19 E.  I.e. 34.--^ 
shall  she  forfeit  maintenance  ?  To  that  I  answer,-^tlfe  act  of 
ihe  wife  shall  not  forfeit  her  alimony  while  she  is  his  wife :  but 
it  may  suspend  it^  and  it  may  lessen  it.  If  she  will  voluntarily 
go  away  without  cause,  and  stay  away  without  cause,  the 
bishop  may  justly  refase  to  sentence  alhnony  till  she  return 
and  cohabit  with  her  husband;  in  that  case  she  must  starve^  rf 
she  will  keep  her  humour^ 

Suppose  she  hath  been  faulty;  nay,  suppose  she  hath  been 
convict  of  it,  and  be  divorced  causd  adulterii;  yet  she  shall 
have  alimony.  But  it  must  be  like  that  allowed  to  a  clerk 
tha4  is  convicted,  and  delivered  to  the  ordinary,  as  you  may 
see  in  tbe  constitution  of  Simon,  archbishop  of  Canterbury, 
mentioned  isr  Staundforde  141,  ^^initaei  5ta  ferUsj  el  fn 
Sahbatisy  de  pane  dolaris  et  aqud  angnstias  semel  in  die^  caic^ 
risque  diebus  in  pane,  et  debili  cervisia ;  £e  vera  Dominiedj 
propter  honarem  spsius  diei  et  exceUenttaniy  de  pane  et  cer^ 
tisia  et  legumine  eisdem  tantnm  modo  ministretur.**  I  mean 
not  in  that  strictness  :  but  yet  her  allowance  must  not  be  ac- 
cording to  the  degree  of  her  husband,  bat  the  quality  of  a 
~  •  «••■     -  '      ■  -  - 

ik)  So  Smith  V.  Sroifliy  8  PhHli-     TrtCed.  in  Ch.  SOS,  aod  1  P.  W.  48S. 
■Mrs  169.  cited  in  Bacon's  Abr.  tit.  Baron  aa<i 

(/)  Equity  seems  to  haveeztended     Femcr  B*   See  I  Tonb.  91,  uj(fk% 
the  rule  af  tbe  ecckstastical  courts 
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|>enitentiary.    And  this  very  reason  alone  is  enough,  in  my        l65^. 
judgment,  to  shew  that  the  common  law  doth  not  allow  this     ^^-^^^^"^^ 
way  of  the  wife's  providing  herself  alimony,  by  taking  it  up  of      Manby 
ibe  mercer,  and  trying  it  by  a  jury;  for  that  in  this  suit  for       Sc^t-# 
Wares  the  jury  detferfaiine  only  what  is  necessary  according  to 
the  degree^  but  not  what  is  convenient  and  proportionable  t6 
Ihe  merit  or  demerit  of  the  wife. 

And  this  brings  me,  before  I  pass  over  this  head  of  the  eccle- 
siastical  jurisdiction,  to  consider  shortly  of  the  circumstances  in 
bur  principal  case,  as  they  are  in  the  verdict ;  which  are  these,  on 
the  one  side,' — Fii'st,  that  the  wife  departed  from  her  husband 
against  his  will ;  and  so  continued  absent  from  him  many  years  i 
and,  secondly,  that  ader  she  desired  to  cotiabit  with  him,  he 
refused. 

But  before  I  consider  these  circumstances,  the  insufficiency 
of  the  verdict  itself  in  6nding  them  seems  to  me  to  point  out 
bow  improper  tbby  are  jfor  a  jury.    It  finds  that  the  wife  de- 
parted from  her  htisband  against  his  will  i   but  finds  not  for 
what  cause  she  departed.    It  might  be  her  husband  joined  with  if  a  hiisbatiJ 
rebels ;  and  then  her  departure  was  justifiable.    It  might  be  it  joi"  ^ith 
was  of  a  gadding  disposition,  or  disafiection  to  her  husband's  ^ifemay^ 
person;  and  that  was  unjustifiable.     It  finds  she  desired  to  leave hiim 
cohabit  with  him,  but  he  refused  to  admit  her  :  but  the  cause 
of  this  renisal  is  hot  found.    Perhaps  it  was  the  husband's 
Ceiult  at  first  that  she  departed;  and  that  she  lived  since  inoffen- 
sively; and  then  there  is  no  cause  of  refusal :  and,  perhaps^  she 
lived  scandalously  ;  and  then  there  might  be  cause  of  refusaL 
All  which  particulars  would  and  might  have  been  considered 
in  a  suit  in  the  ecclesiastidal  court  for  alimonyi 

But,  take  the  circumstances  as  to  common  understanding^ 

they  shall  be  taken  upon  this  verdict,  that  the  wife  departed 

without  cause,  I  conceive  the  husband  hath  done  nothing  in 

refusing  cohabitation,  or  alimony,  which  is  not  justifiable  by 

the  ecclesiastical  law ;  and  admit  that  our  law  will,  in  such  a 

Collateral  suit  as  this,  take  notite  of  the  cause  of  alimony  ' 

(which  is  iftopev  tot  the  ecclesiastical  court)  they  must  take 

liotice  also  6f  the  riiles  of*  the  ecclesiastical  law  in  such  case  ; 

as  in  other  cases,  where  an  ecclesiastical  matter  or  marine  4r  •  <   •-   ,* 
t    r  «    1  .J*       X     .1    X  1  1       IfeccIcsiaAti-i 

cause  dotnes  before  us,  we  judge  actordmg  to  that  law,  eccle-  tical  or  ma- 

siastical  or  marine^  ^i"c  raotters 

First,  when  the  wife  departs  voluntaiily  from  her  husband  Uircoiimum 

Ivithout  eause,  and  against  his  will,  and  continues  so  divers  lawjoil^cs, 

Jr^ai'fc,  she  breaks  her  promise  tnkde  in  facie  eccUsia  «  to  love,  ^^H  ^^'^[^ 

cherish  iihd  obey  him,  till  death  her  do  part;"  and  without  ofihrcrct&i. 

question  it  is  in  many  respects,  both  in  relHtion  to  herself,  and  mM^nc^rwfc 

Mation  to  h#r  busband^  a  great  injury  to  the  husbands   V/hilsl 

n  » 
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166«.       rfife  is  in  this  condition  fihfe  mates  herself  no  part  of  his  familr, 

^-^"^^^^^     she  puts  hferself  out  of  his  protection,  as  my  brother  Hide  pa- 

MiNBT      rtiphrased  it ;  and,  therefore,  he  is  not  bound  to  maintain  her 

«ooTT       ^^  '  conceive)  though  there  be  nothing  proved  in  fasiionem 

pudidtias. 

[Si  ipsQyproprid  temerildtiy  sine  culpd  mariti,  sil  extra  consor- 
iium  virif  non  tenetur  maritus  extunc  ei ,  extra  consortium  sunm 
existentif  alimenta  subministrare ;   videtut  enim  virum  alendi 
so  E.  I.  obligatione  eximi  quoniam  culpd  sud  extra  viri  consortium  est.} 

IS^'oOr****'  Margaret  de  Camoy*8  case,  M  E.  1.  trhich  is  touched  C.  m. 
ch.  435.  (m),  but  is  there  misrecited,  is  somewhat  severe.  The 
Stat.  West.  i.e.  34.  which  vras  made  in  the  same  King*s  reign, 
13  E.  1.  provides,  ^*  Si  uxor  sponte  reliquerU  thrum  suufn^  it 
moretur  cum  adult,  amittat  dotem  suam^  S^Cy  si  super  hoc  cofi' 
vietata  ;  nisivir  suus  sponti  et  absque  coertione  ecclesim  tarn  re- 
conciliet.'*  The  case  there  wa8,7-She  by  her  own,  and  by 
her  hnsband^s  consent,  departed  with  Sir  William  Paynell,  and 
remained  with  him  during  her  husband^s  life  ;  ahd  a  writ  of 
dower  brought  by  her  and  Paynell,  whom  she  after  married, 
the  Stat,  of  West.  S.  being  pleaded  in  bar,  though  she  olTered 
/  to  take  issue  that  she  did  not  in  adulterio  moram  trahercj  and 

that  she  had  also  made  her  purgation  before  the  bishop,  and  so 
vras  innocent  m  the  judgment  of  the  ecclesiastical  court,  yet  the 
exposition  of  the  statute  laid  the  weight  upon  her  spontaneous 
departure  from  her  husband,  ^^  spont^  reliquerit  virum  et  ab- 
ierit.*'  And  because  the  matter  ad  inquirendum  de  adulterip^ 
ivaa  not  proper  for  the  common  law,  nor  ad  curiam  regis  per^' 
•  tinei  super  aduUeris  inquisltionem  patrias  capere^  saith  the  re- 
cord (though  the  words  .of  the  statute  are  in  adulterio  mordm 
irahere)j  they  judged  upon  the  outward  act,  the  departure 
from  the  husband,  that  it  was  suiEcient  to  debar  her  of 
dower. 

That  was  eontemporanea  expositio :  but  yet  I  take  it  to  be 
hard  law.  The  use  that  1  make  of  it  is,  that  if  the  voluntary  de- 
parture be  cause  to  bar  dower,  I  am  sure  it  is,  pro  tempore^  a 
cause  to  bar  her  of  the  privilege  of  the  family,  whilst  she  ex- 
cludes herself  out  of  it. 

So  by  M.  Ch.  c.  7.,  the  wife,  after  her  husband's  death,  is  to 
have  her  quatuntine,  that  is,  to  live  in  the  house  forty  days  ; 
and,  during  that  time,  to  have  rationabile  estoverium  Se  coni^ 
munid.  In  that  case,  if  the  wife  depart  from  the  house  within 
fbrty  days,  my  Lord  Hobart,  in  Colt  and  Glover's  case,  153., 
aaith,  ^  that  she  cannot Veturn  when  she  will,  and  take  her  qua- 

(m)  8  Inst.  495.  which  is  in  the  prioted  volume,  I. 

(Hi  Rut*  Pari.  S0£.   I.- No.    «.      p.  146.  A. D.  1  SOS. 
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rantine  for  the  rest  of  tbe  days  f  and  he  cites  6  E.  6.  Dyer 
76.  for  it :  but  I  do  not  find  the  authority  warrants  it.  But  cer- 
tainly it  is  so  fiir  law,  that  when  she  returns,  admit  she  shall 
be  allowed  eskroeria  de  comm.  for  the  remainder  of  her  quaran- 
tine, yet  she  shall  not  be  allowed  estoveria  de  comm,  for  the 
time  she  was  absent.  No  more  shall  she,  by  analogy  of  reason^ 
be  allowed  alimony  here  for  the  time  of  her  departure. 

But  then  the  next  circumstance  comes  to  be  considered,—* 
that  the  wife  desired  to  cohabit  with  her  husbajsd,  and  he  re- 
fused to  admit  her,  or  to  allow  her  maintenance ; — whether  now, 
after  this  desire,  and  offer  of  reconciliation,  and  his  refusal, 
she  be  not  restored,  luf  tif/egrirm,  to  her  right  of  maintenance? 
And  in  that  case  also,  taking  the  case  barely  as  it  is  bund  in 
the  verdict,  without  other  circumstances,  I  think  she  is  not 
Restored,  cdinttgruniy  to  her  right  of  maintenance  (o). 

My  reason  ig  this  t- — By  her  voluntary  departure  without 
cause,  tbe  law  wiH  adjudge  a  fault,  and  a  scandal  committed^^r- 
p*  Si  tijror,  quas  culpa  sua  recesterat^  pcenitentid  ducia  ad  virum 
redietUy  nolU  admiUi  eam^  eaUmc  uxoris  culpa  purgata  in  virum 
trausgreditur :  tenebiturque  ipsi  seorsim  habitanti  alimenta 
prcMtare  ;"J  but  there  it  must  be  pcenitentid  duciOj  and  ex- 
ternal evidence  must  be  given  of  that  penitence  to  the  hus« 
band  and  to  the  church.  It  is  not  enough,  to  desire  to  co- 
habit :  but  there  must  be  (if  it  be  required)  satisfaction  to  the 
cblircb,  and  satisfaction  to  the  husband,  to  wipe  off  a  scandal, 
if  the  church  shfill  desire  it,  or  to  wipe  off  suspicion  if  tbe 
husband  shall  desire  it.  She  may  be,  and  it  is  just  she  should 
be,  put  to  her  purgation;  as  it  was  in  Margaret  Camoy's  case* 
Whtien  that  is  done  ;  or,  if  that  be  not  required  (the  fault 
having  been,  in  the  wife)  tbe  law  may  requirp  a  caution  from 
her. 

In  a  case  where  either  party  i?  faulty,  the  law  may  require 
idaneam  cautionem;  as  appears  by  the  writ  de  cauiione  admit* 
tendd. — If  it  be  the  husband,  he  may  be  put  ad  cautionem  pig- 
norariam  cut  fide  Jussoriam  ad  parendum  mandatis  ecclesiasj  f. 
63.  H.  (p)  ;  that  is,  by  land  security,  or  by  bond  ;  for  the  law, 
admitting  the  ecclesiastical  court  habere  cognilionem  de  priu' 
cipatiy  will  allow  them  to  take  security;  as  a  bond  for  putting 
in  an  inventory,  or  the  like.  But  if  it  be  the  wife  who  is  to 
give  satisfaction  to  the  ecclesiastical  court;  yet  she  may  be 
forced    to  put   in  idoneam  cautionem^    such  an  one  as  she 

(0)  In  Child  o.  Haidjman,  Str. 
S75.  Raymood,  C.J.  «e^iiis  lo  \e 
of  n  cootrvy  opinioa.-*-'*  if  the 
liu^and  refuM!  to  receive  again  the 
wife  who  dopes,  from  that  time  it 
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may  he  aa  answer  to  the   clpfke- 
Bdfnt)*^  and  see  on  this  point  Mr. 
Nolaa'8  note  to  Bolton  v.  Prentice, 
8  Strange  19 1 4. 
(p)  F.  N.  B.  63  H. 
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nitted  *  fault 
against  the 
i^ft,and 
after  volun- 
tary separa- 
tion is  desi- 
rous of  re- 
turning to 
her,  she  may 
refuse  until 
he  give  real 
security,  or  a 
bond  to  obey 
the  injunc- 
tions of  the 
church. 
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190%.        can,  that  is,  cauiionemjuraloriamy  to  9wear  she  will  parere  man^ 

^"^"^^^^     datis  ecclesias,  in  farmd  juris  in  that  case ;  90  that,  supposing 

Manbt      iIjq  ^-f^  ^^^  Iq  ^^Yt  for  her  departure,  and  long  absence,  (as 

Scott.       ^  ^^^  '^  ^V  ^^V  ^f  admittance)  if  her  husband  have  refu8e4 

If  the  wife,      cpbi^bitatiop  ti)l  he  have  had  satisfaction,  the  fiaiult  is  not  his, 

^|l>^° JQ,     When  she  hfid  offered  tp  cohabit  wjth  him,  and  he  refused,  she 

fire  xoreium  9\V^^  ^^^^  ^^  ^4^Q  applied  herself  to  the  bishop,  as  the  common 

to  her  \kU9r      parent,  and  have  offered  satisfactiqn ;  and  theq,  if  either  her 

berequrretT^  hi|sband  had  not  required  it,  or  tl^at  requiring  it,  she  had  given 

to  9wear  tp      such  satis&ctioD  ^s  th^  church  thought  sufficient,  9he  iras  resti-: 

wti^nof^     M^^im^grunt.    If  she  faile^  to  give  satisfaction  qf  her  inr 

the  chur^ii.      nocency,  yet  gave  satisfactiqn  of  hef  penitencj,  and  her  bos- 

If  the  bus-       ^|| J  wpuld  not  absolve  her,  the  law  would  restore  her,  though 

to  receive  his   not  ad  integrum^  yet  so  far  as  tq  have  such  a  proportion  of 

penitent  wife,  cpmpeteiicy  tfl  the  condition  of  a  penitent  person  required. 

titfi|ction,  she  maj  apply  to  the  bishop,  as  the  common  parent,  and  offer  it;  which, 
when  accepted^  will  restore  her  to  her  right  unblemished. 

If  t^e  wife  give  satisfaction  of  her  peaitence,  although  not  of  her  Innocence, 
and  her  husband  will  not  absolve  her,  the  law  will  restore  her  (  though  not  abso^ 
lutely,  yet  so  far  as  that  she  may  l(ave  such  ^,  maintenance  as  Uie  condition  of  a 
penitent  person  requires. 

And  that  is  the  proper  method  in  such  cases,  and  is  a  fur? 
ther  argument  of  what  I  have  been  thus  long  about  to  prove  ; 
that  is,  a  proper  adequate  remedy  in  all  those  cases  of  alimony 
or  maintenance  for  the  wife,  whether  faulty  or  not  faulty,  in 
the  ecclesiastical  court ;  and  that  this  n^w  wa^  of  taking  up 
ifrare^  pf  the  mercer,  i^nd  a  tri^l  by  jury,  who  cannot  judge 
properly  of  the  merits  of  the  case,  or  <^omm^nsurate  the  maii^- 
tenance  of  the  wife  p^opprtionablp  tp  her  innocency,  or  guilt, 
cannot  give  a  just  remedy  therein. 
It  is  to  be  [It  is  objected  that  we  give  by  this  too  great  a  latitude  to  the 

wresumed^  ecclesiastical  court  \  btit  it  19  to  bp  presume(l  thf^t  they,  being 
tical  court,     judges  of  the  cause,  will  do  that  which  is  just  am)  right ;  espQ- 
being  Judges    ciallj  in  those  cases  which  ^^e  in  the  peculiar  audience  of  the 
fhall  do  fight  Bishpp  hjnfself.    ]^ut  if  they  should  exceed  their  power,  the 
-  common  law  hatb  a  superintendency  over  them,  ^nd  grants  a 
prohibition.    Biit  c^n  they  grant  ^  prohibition  tp  a  jury  ? 
Allow  theip  thjs  po^er  to  4etermine  matters  of  this  nature  ; 
th^y  cannot  pi|t  any  bqund^  Mpon  them  in  jt.  4  Co.  29.   Bunt- 
ling^s  case,  *^  en  case^  da  kur  connsqnce^  k^  /udges  de  nostrc 
ley  doieni  donprfo^  et  credit  a  Ipir  procee^ngs  ei  sentences.*^ J^ 

I  have  done  with  this  reason  concerning  the  remedy  given 
by  the  ecclesiastical  court. 

My  last  reason,  that  the  wife  by  the  common  law  by  way  o( 
contract  cannot  charge  the  husband  nolens  volenx^  without  hi^ 
consent  precedent  or  subfequent,  is  ab  authorifale^  apd  tbji^ 
both  npgative  wd  affirmative. 
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Ab  aulhofiiaU  MgBAim.  ^i./  1^6^ 

There  is  not  one  authority  in  any  of  the  books  ot  law,  wbiGh     ^^■^^v'V^ 

makes  good  the  distinction,  that  the  wife,  who  cannot  (as  is  con-      ^^"^x 

fessedly  agreed)  contract  for  necessaries  for  her  husband^s      Scott. 

family,  to  charge  him  without  his  consent,  can  yet,  by  way  of  Argument 

contract,  charge  him  for  necessaries  for  herself.  If  the  law  had  from  the  ab- 
■  .  •  o  1.         «.  •         sence  of  pre^ 

been  so,  in  so  many  successions  of  years  as  have  been  since  i^^denU 

Henry  the  Third's  time,  from  which  time  we  have  reports  of 

cases  printed,  this  law  would  have  been  expressed  in  some  of 

those  books ;  at  least,  in  some  other  authentic  record,  before 

these  late  troubles ;  consider! i\g  it  is  a  case  of  every  day's 

{Huctice,  that  differences  arise  between  husband  and  wife.    It 

is  Littleton's  arg,ttment  upon  the  statute  of  Merton,  if  any  such 

action  might  have  been  brought  for  this  matter,  it  shall  be  in* 

tended,  that  at  some  time  it  would  have  been  put  in  use;  and 

the  same  aqpiment  is  made  use  of  by  my  Lord  Dyer,  {q)  to 

prove,  that  no  writ  of  error  lies  out  of  the  Cinque  Ports;  and 

by  my  Lord  Coke,  1  Rep.  88.,  in  Corbet's  case* 

There  is  but  one  only  authority  pretended  on  the  other  side; 
that  is,  11  H.  6. 30.  by  Martin,  the  words  are  these : — <<  Si  ma 
feme  appromta  dun  bome^  et  lui  array  melior  que  atteint  a  mon 
e$iaie^J£o  ne  serra  charge  de  payer  c^esi  appromplage,  comment 
que  U  devient  al  oeps  et  profit  le  Baron  pur  ceo  que  la  feme  con^ 
tieni  de  neceuUy  del  array  ;  met  pour  ces  que  el  passe  son  estate^ 
le  Huron  ne  serra  charge.^*  Hence  they  infer  Martin's  opinion, 
that  the  husband  shall  be  charged  where  the  wife  borrows  mo^ 
Bey  to  buy  necessary  apparel. 

f  The  case  was : — William  Scot  brought  an  action  of  debt  for 
SOLy  pigainst  the  Abbot  of  Fountain ;  which  he  lent  to  one 
Roger,  his  predecessor,  with  which  he  bought  forty  quarters  of 
wheat,  which  came  to  the  use  of  the  house.  The  defen(l4qt 
pleads  that  this  Roger  was  but  a  monk  at  that  time^  thoiigh  he 
was  de  facto  installed  Abbot.  Thereupon  the  question  grew,  if 
he  were  a  common  monk,  and  not  an  officer,  as  cellarer,  or  the 
like ;  whether  in  the  vacation  he  borrowed  money  with  whic^ 
he  bought  goods,  which  came  to  the  use  of  the  house,  whether 
the  bouse  shall  be  charged.  Martin  thought  it  came  to  the 
use  of  the  house :  that  proves  not  that  thjs  contract  of  th^ 
monk  will  bind  the  Abbot ;  for  if  he  will  borrow,  and  build, 
and  do  more  than  the  house  wi)l  have,  the  Abbot  shall  not  be 
charged ;  yet  it  came  to  the  use  of  the  house.  En  mesme  le 
manner^  si  mafeme^  Sfc. ;  so  saith  he,  it  was  his  folly  to  make 
this  contract  with  a  monk,  that  was  no  officer  in  the  house^ 

(f)  )«^.  s.  lOi.  (r)  Dyer  376.  pi.  83, 
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It  is  a  reason- 
able supposi- 
tion that  the 
■wife,  who  is 
allowed  to  be 
housekeeper 
and  tomanajre 
the  afairrof 


And  Bde^y  the  isRue  was  whether  the  said  Roger  was  Abbot  at 
the  time  of  the  contract.] 

This  opinion  can  make  nothing  to  oar  case,  nnless  you 
admit  that  the  monies  were  taken  up  by  the  wife  n>hen  she  had 
no  consent^  or  power  from  the  husband  to  do  U;  and  therefore 
it  is  strange  that  it  should  be  argued  as  an  authority,  when  they 
that  urge  it  will  not  say  it  is  law,  unless  it  be  admitted  that 
the  wife  in  that  case  has  a  general  power  from  her  husband. 
For  admit  it  were  law,  th^t  the  husband  should  he  charged  for 
Wares  taken  up  by  his  wife,  Without  his  consent;  yet  that  be 
shall  not  be  charged  for  money  borrowed  by  his  wife,  without 
his  consent,  to  buy  wares  with,  is  the  opinion  of  Martin  as  they 
urge  ft ;  for  if  the  law  charge  the  husband  to  pay  the  money 
borrowed  by  his  wife,  as  doe  upon  a  cdntract,  or  iissumpsU  in 
law,  it  must  arise  upon  the  very  borrowing  of  the  money,  and 
shall  not  depend  upon  the  consequent  effiett,— employing  or 
not  employing  the  money  aright, — which  is  not  known  when 
she  borrowed  it.  So  that  the  opinion  of  Martin,  that  the  bus* 
band  shall  be  charged  to  pay  the  appromptage,  as  money  bor- 
rowed, as  (hey  would  urge  t7,  is  clearly  against  the  law,  as 
they  themselves  cannot  deny. 

My  brother  Tyrnell  foresaw  this;  and  therefore  oSertd  a 
double  answer  to  it. 

First,  that  the  appromptage  or  borrowing  here  murit  not 
be  understood  that  the  wife  borrowed  money,  but  hcntowed 
goods ;  which  is  so  strained  a  construction,  and  hath  so  tnndi 
of  impropriety,  as  nothing  can  be  more.  If  the  wife  ihould 
borrow  goods  to  array  herself,  thefn  the  goods  were  to  be  re- 
stored, not  paid  for.  But  Martin  speaks  of  the  husband  pay- 
ing for  the  appromptage ;  and  the  very  principal  case,  as  also 
the  case  which  ushers  this  in,  is  express  in  borrowing  money, 
to  lay  it  forth  in  necessaries  for  the  us^  of  the  abbey ;  and  of 
such  an  appromptage  Martin  speaks. 

Secondly,  saith  he  upon  Martinis  opinion,  the  antithesis  is, 
between  airray  for  the  wife  that  is  necessary,  and  that  which  is 
(excessive.  I  agree  it :  but  it  makes  nothing  for  them,  unless 
the  antithesis  had  been  between  the  husband's  consent  and 
dissent;  neither  of  which  are  expressed  or  mentioned  in  the 
case. 

But  it  is  but  a  reasonable  supposition  in  the  way  of  evi- 
dence, if  I  allow  my  wife  to  be  my 'housekeeper,  and  to  ma- 
nage those  affairs,  that  the  wife,  who  hath  the  management 
of  the  fomily,  hath  also  a  general  power  and  authority  from 
me  to  buy  necessaries  for  it ;  and  so  for  herself  as  part  of  the 
femily.    And  upon  soppo(»ition  of  such  a  gener^  uiOAority^ 
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Martinis  opinioii  is  good  law ;  fiir  ska  bavinf  aaak  a  gemnX        im^ 
aatbority,  if  she  borrow  BMaay,  and  bastow  it  upon  nacessavj     ^^•^V^i*' 
apparel,  tbo  hasband  arast  pay  the  money  borrowed :  bill  not      ^^ahbt 
if  it  be  for  apparel  beyond  her  degree ;  for  tbst  is  not  within       Sem. 
the  general  authority.    And  the  books  94  Ed.  1.  Dot.  163.,  ^^  i^^^' 
and  14  and  15  H.  7.,  there  eited,  are  aocotdingly  for  other  coop  hath  also  a 
tracts  of  the  wife  apon  the  like  supposition.    If  the  wife  bay  fj^^^^^^n 
wheat  which  comes  to  the  hueband's  profit,  tUa  diall  dbarge  necessaries 
the  husband,  if  the  deehration  be  that  husband  by  bis  wifa  ^^^^^^/^^^ 
had  reeeited  so  much  to  hie  profit.    [And  so,  in  case  of  a  sar»  self « (#)  and  if 
vant,  8  It  S.    Statbam  65.,  he  connted  that  the  defendant  ^^^^g^"^®^ 
bought  of  him  forty  sheep  by  one  H.,  his  serrant,  for  lOCb.,  £^w  iT 
whicb  came  to  his  use ;  and  the  dedaration  held  good.]  Which  upon  neces- 
cases  are  put  upon  a  presumption  or  suppoailioD  of  a  general  ^\^^^ 
authority  which  the  wife  bad;  otherwise  they  are  dearly  no  must  repay 
lawt  but  they  extend  to  other  contracts  of  the  wife  which  come  ^^^*^ 
to  the  use  of  the  husband  as  well  as  to  thoae  for  necessaries 
or  herself.    So  that  I  take  it  dearly  Martinis  opinion  (which 
is  the  only  authority  from  our  printed  booha  that  hath  bean 
insisted  on)  if  you  will  enforce  it  beyond  the  letter,  to  extend 
where  the  wife  hath  no  consent,  or  general  authority  from  the 
husband,  is  not  law ;  and  if  you  mdmtt  she  had  such  an  anihop 
rity  from  her  husband,  it  is  good  law, — but  not  to  their  pwpose 
who  cited  it.    As  for  the  cases  n^ich  have  been  cited  of  Sir 
Henry  Ck>mpton ;  the  record  of  that  cose  is  not  pradnoad ;  «^ 
^uod  non  lego  non  credo  /  though  it  were  true  as  it  is  cited,  it 
is  not  mnterial  for  the  huAaad's  assent,  a  {UsagnDamad  woe 
not  mentioned  in  that  case. 

But  as  for  authorities  positive  «a  the  4efendant^i  part ;  k  ^^^  contract 
goes  for  a  rule  in  law  that  Ibe  contract  of  a  feme  covert  rawmt  yert  cannot  ' 


bind  her  husband^  ilnless  ^e  have  an  authority  precedent^  or  bind  her  hu9- 
an  assent  saiisequent.    The  books  ba^e  been  cited  to  prove  ^e  havelim 
tthis  maxima  34  Ed.  l.det.  16S.,--9  R. It.  Br. Contnaet 41^-^  authority pre- 

■    ■  ■---     t.  _      I   .   _^       ,  ■  ■    ,.■  „    ■    ,  ■  ■  ■  .  -  cedent,  or  an 

assent  subse- 
(f )  So    Lori    Bllsaberaaifi    in     lUi^yMed  of  ia  eight  eonfeasd  Kaa^  qaent 

Waitbmaav.  Wakeiel4,  1  Camp-  nay  have  laid  lhefoiuadaUovfoi4o(C- 

heU  lao.^"  Whea  imag  vith  her  trises  dUEerentfrom  those  which  the 

husband,  he  is  liable  to  any  extent  genuioe  text  here  seems  to  warrant. 

for  goods  he  permits  her  to  receive;  See  Pre.  in  Ch.  50S.  and  9  Eq.  Ca. 

—she  is  considered  as  his  agent."  Ah.  155.    1  P.  W.  489.    1  9oM. 

(<)  Hie  dklum  of  Parker,  C.  J.«  St.    See  also  I  Kfh.  864.  199.    1 

-r^orted  withsat  asj  limiiyfon  ia  5idoff«  Ii4-4S4.  Bscsa  Ah.  Baroi 

JEariev.  Peals,  lfia&k.3S7.Uaflaiait  aad  ibne  H.  noU  by  the  AdUor.  U 

this  position;  and   the  incocrea  is  ebssrvable  that  the  position  is 

statement  of  Bridgman's  argument  mot  adcgptcd  in  Comyn's  Digest  lit. 

in  1  Rehle  447.,  where  the  discus-  Baron  and  Feme.  (0) 

Moa  of  the  case  hi  U  H.S.  30.  is 
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1663.  IS  R.  8.  Account  50.,— 14  H.  7.  det  160.,— 21 H.  7.  40.,— 
^■^^"^  20  H.  6. 22.  by  Newton  Chief  JusUce,—F.  N.  B.  62.  Some 
Manby  of  which  extend  to  contracts  of  the  wife  for  corn,  bread,  or 
Scott.  other  necessaries  for  the  husband**  profit,  or  expended  in  the 
household,  or  to  keep  his  house ;  and  Fitzh.  N.  B.  120.,  after 
jail  these  authorities,  concludes  expressly,  ^  tlmi  the  husband 
ehall  be  charged  in  debt  by  the  contract  of  the  wife,  sUl  done 
uuOunitj/y  a  sa  feme  S'aehaier  et  vender  purluj/  /  autermeni 
nienty^ — If  he  give  her  authority  i-^^ctherwise  noi^  All  which 
cases  I  take  to  be  express  authority,  and  in  the  point ;  for 
they  prove  the  general  rule,  that  the  wife*s  contract  shall  not 
bind  the  husband.  [^So  C.  Com.  112.  She  is  disabled  to  con- 
tract with  any,  without  the  consent  of  the  husband.]  And  if 
the  plaintiff  will  have  an  exception  out  of  this  general  rule, 
by  distinctions  between  contracts  for  necessaries  for  her  person 
and  contracts  for  her  family,  onus  prohandi  lies  upon ^ him; 
otherwise,  quod  generaUier  diclum  without  an  exception  must 
be  generaliter  inteltigendum  /  and  they  stand  for  so  many  au« 
thorities  in  the  point. 

The  case  of  Sir  Nicholas  Pointz,  7  Eliz.  234.,  seems  to  me 
(notwithstanding  all  that  hath  been  said)  more  than  a,bare 
authority. — Debt  was  brought  by  the  executors  of  Wheeler 
against  Sir  Nicholas  Pointz ;  and  declared  upon  an  emissei  of 
ailks  and  velvet ;  upon  a  non  deiinet  pleaded,  upon  evidence  it 
appeared,  that  the  Lady  Pointz  without  the  assent,  command, 
or  will  of  the  husband,  bought  the  wares  for  her  apparel.  The 
mercer  knew  she  was  ^  feme  covert,  and  delivered  the  wares 
to  her  tailor  pipon  credit.  Sir  Nicholas  paid  the  iailor  for 
making  them  and  other  clothes  for  himself;  and  after  the 
tailor  required  money  for  the  mercer,  which  he  refused  to  pay. 
Upon  this  evidence,  the  defendant  would  haye  demurred :  but 
the  Jury  was  charged,  and  at  their  return  the  plaintiff  was 
nonsuited ;  and  the  jury  affirmed  that  they  would  also  have 
given  their  verdict  against  the  plaintiff. — Tamen  muUum  dubi^ 
tafoi  indey  saith  Dyer.  What  was  this  doubt  ?  Not  whether 
necessaries  or  not;  there  was  nothing  of  that  in  the  case:  silks 
and  velvets  are  not  unfit  for  a  lady.  Nor  whether  the  con* 
tract  of  the  wife  cpuld  charge  the  husband  without  his  consent ; 
for  npthing  was  touched  pf  that  in  the  case,  and  so  not  within 
the  inde  dubitaipiL  But  the  doubt  was  whether  this  payment 
by  the  husband  to  the  tailor,  who  made  the  clothes  of  those 
wares  taken  up  of  the  mercer,  was  not  an  assent  of  the  hn8«- 
band  to  the  contract  with  the  mercer  for  the  things  themsielves* 
But  it  was  taken  for  granted  by  both  one  and  the  other  a3 
undeniable,  that  the  faction  would  potli^  |f  there  wefe  pq  a^^ 
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iBent  at  all  of  the  husband  ia  the  case;  otherwise  that  point,        IMt. 
whether  assent  to  paj  the  tailor  were  ao  assei^t  to  pay  the      ^^^v^/ 
mercer,  would  not  have  come  into  the  question.  Manbx 

It  hath  been  urged  that  the  practice  for  these  last  twenty       Scan 
years  hath  been,  that  the  mercer  shall  recover  in  such  cases ; 
9nd  that  they,  before  whom  it  was  adjudged,  got  their  know? 
ledge  in  the  best  pf  tinges,  tboygh  unhappily  tbe^  came  to  }^ 
Judges  in  the  worst^ 

First,  Admit  the  practice  to  have  been  so :  they  must  re-  True  force  of 
fnember  that  the  coercive  power,  first  as  the  stat,  16  Car.  was  V^^^'?^ 
expounded;    and  after  that  all  power  of  the  ecclesiastical  time  of  the 
courts,  (root  and  branch)  were  then  taken  away ;  and  so  nc'  common- 
cessity  m^de  it  more  excusable  in  those  judges,  if^  where  they  ^ 
found  no  remedy,  they  made  one;  especially  when  there  was 
not  th.en  qor  like  tp  be  any  legal  parliament,  cpnsisting  of  9 
King  and  tyro  houses  of  parliament,  to  have  by  a  new.  act  pf 
parliament  supplied  the  defect^     It  was  upon  the  same  ground  Iq  the  time  of 
they  allpwed  suits  for  legacies  at  the  common  law ;  and  that  ^^  commonr 
upon  an  elegit  they  adjudged  the  sheriff  might  extend  eccle-  dictaon  ^uT 
siastical  tithes ;  which  was  contrary  tp  the  common  law  before,  given  to  tho 
as  you  may  see  F.  N.  B.  266.  C.  m.  ch.  4.  24  Car.  B.  R.  Rot.  qI"^^^  i^ 
78.    Harwopd  and  PaytQn^s  case.     But  the  reason  in  both  auesofaliT 
cases,  and  so  opeply  pronounped,  was  because  the  bishops  °^^°7* 
and  ecclesiastical  courts  yfcfe  taken  away.    It  was  ppon  the 
same  reason,  that  within  this  twenty  year&  the  privileges  of 

Crs  were  taken  away,  and  they  ipade  subject  to  arrests  and 
ning  in  the  hand  ;  because  the  peers  were  excluded  the 
parliament.  Will  you  allow  these  opinions  to  be  law  now, 
because  of  the  practice  then  ?  In  this  case  of  alimony,  the  opi- 
nion pf  a  common  law  remedy,  even  in  those  times,  was  so 
unsatisfactory^  that  by  a  special  ordinance  of  parliament  they 
gave  jurisdiction  to  the  Chancery  in  such  cases. 

But,  secopdiy,  I  must  distinguish  betireen  the  practice  of  The  authority 
Guildhall  and  Westminster  Hall,  even  in  those  times.    It  was  ^^yS^^^ 
{ndeed  the  practice  pf  Guildhall  for  sofne  time,  where  it  was  ster  HaU  de^ 
made  quassliofacii^non  Juris/  and  the  practice  in  some  cases  ^isjons  distin^ 
became  a  grievance,  whilst  the  business  was  bandied  between  ^^^ 
the  wife,  the  mercer,  and  the  jury  (who  were  tra()esmen).  But 
was  there  in  that  time  in  Westminster  Hall  any  judgment 
upon  demurrer,  or  special  verdict,  or  any  other  proceeding, 
where  the  point  of  law  came  judicially  before  them  ?  I  know 
it  in  my  oif n  e;^perience,  in  tnat  tiipe  diverse  were  advised  tp 
procure  special  verdict9,  or  to  demur  upon  the  evidence,  that 
the  matter  might  be  determined  at  Westminster  Hall ;  so  little 
^id  (he  authority  of  the  practice  at  Guildhall  prevail  to  settle 

(lO  Harwood  r.  Paty  or  Payie,  Sly.  161.  8,    Hard.  65. 
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16Q9^        tlie  law  in  the  poin^:  and  this  very  special  verdict  was  found 
in  that  tiniQ. 

Yet,  I  conress,  these  casfss  of  chaining  the  husband  by  the 
contract  of  the  wife,  or  the  master  by  the  contract  of  the  ser« 
vant,  for  the  most  part  con.sist  more  of  iQatter  of  evidence  than 
of  law :  wherein,  lest  there  should  be  any  mistake,  I  shall  de- 
liver my  opinion* 

In  both  cases  of  a  servant,  and  wife,  I  lay  it  for  a  ground,  they 
cannot  char^  the  husb9fi4>  or  master^  farther  than  they  have 
an  authority  precedent,  or  consent  subsequent ;  but  how  far 
that  authority  or  consent  was  given  is  the  matter  pf  fiict,  and 
proper  for  a  jury. 

In  an  action  against  J.  S.  upon  a  contract  by  bis  wife,  a 
servant,  for  wares,  or  corn,  &c.  if  it  be  given  in  evidence, 
that  the  wife  or  servant  bought  the  like  before  upon  trust, 
and  J.  S.  hath  paid  for  it,  it  is  a  presumptive  evidence 
J.  S.  gave  authority  to  this  contract  also;  and  the  court 
will  give  direction  accpr^ipgly ;  as  in  the  case  27  Ass. 
pL  5.  Bqt  in  case  of  a  feme  covert,  I  may  go  further ; 
though  there  be  no  implied  authority  created  by  law,  that  she 
may  take  for  necessaries  for  herself,  as  my  brethren  who  argued 
for  the  plaintiff  say  ;  or  for  her  family  without  her  husband's 
consent ;  yet  1  may  reasonably  presume  an  authority  in  (act, 
if  the  wife  take  up  necessaries  for  her  &mily9  or  for  herself  as 
part'of  her  family ;  for  it  is  usual  that  the  wife  hath  adminis- 
tratioji  and  management  of  these  household  affairs.  And  the 
Scripture  commands  that  the  wife  guide  the  bou^,  1  Tim.  v. 
14. ;  and  in  such  a  case,  if  au  action  be  brought  against  the 
husband  for  goods'so  taken  up  by  the  wife  for  the  family,  it  ia 
in  itself  ^nm^  fade  a  good  evidence  against  the  husband  of 
an  authority  in  faft  given  to  the  wife,  that  the  wife  took  them 
up,  and  that  they  came  to  the  use  of  the  husband,  if  nothing  be 
proved  to  the  contrary.  But  it  is  but  a  presumptive,  not  a 
concluding  or  binding  evidence;  for,  if  the  husband  in  such 
^t  fromi^  case  shall  prove  that  at  that  time  be  had  a  steward  of  his  own 
TOwnalrfTlL  ^appointment,  who  had  authority  to  provide  all  things  for  the 
j^resumed ;       family,  and  usually  did  so ;  or  that  he  prohibited  his  wife  to 

I?^*\i!' "??**  take  up,  or  that  mercer  to  trust  her;  this  takes  off  the  pre- 
that  the  wife  *•  -i  #  *i.     •* 

hath  the  ma-    epmptive  evidence  of  an  authority, 
nasemeat  of  the  hoosehold  affairs. 

If  an  action  be  brought  aj^inst  the  busluuid  for  ^ods  taken  up  by  the  wife  for 
the  family,  it  i«  ta  itself  primA  faeie  a  good  evidence  against  the  husband,  of  an 
authoritT  in  fact  etvea  to  the  wife,  that  they  came  to  the  uae  of  il^e  buslmd,  if 
nothing  be  proved  to  the  contrary  ;  as  that  his  steward  usually  provided  all  things 
fbr  the  family,  «r  th«^  the  wife  ii9Aforti4den  to  take  up  the  goods,  or  the  mercer 
to  deliver  them* 

If  a  common        But  in  case  pf  a  servant  i^t  large,  bis  takiqg  up  of  wares,  as  I 

servant  take     -  f»  #  o     r  # 

up  wares  for  the  family*  it  is  no  presumptive  evidence  of  aa  authority  in  fact  from 
his  master. 


In  an  action 
against  J.  S. 
upon  aeon- 
tract  by  his 
wife  or  ser- 
vant, for 
waiM,te.  a 
it  be  given  in 
evidence  that 
the  wife  or 
servnnt 
bouabt  the 
liJieMfore 
upM  trust, 
andJ.S. 
hath  paid  for 
it,  it  is  a  pre- 
sumptive evi- 
dence J.  S. 
gave  autho- 
rity to  this 
contract 
also. 

If  the  wife 
take  up  ne- 
cessaries for 
her  family,  or 
for  herself,  as 
part  of  the 
^ntly,  an 
authority  in 
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conceive,  is  no  BUfch  presamptive  evidence  of  his  authority :     ^l^Jlv, 
but  you  most  either  prove  direcfly  tliie  airthority  giveti,  or  ^a 
preflumptioh  of  it  by  sottie  other  act ;  as  payorent  for  itliat  the         ^^^ 
servant  had  so  talcen  up  before,  at  eotnitig  to  the  use  t>f  the       Sooit. 
roaster  by  his  assent,  or  the  like ;  (hough  a  general  declaration 
be  good  in  such  a  case.  D.  et  St.  138.  S  R.  2.  Stathafn ;  G«a- 
tract  40. ;  S7  Ass.  pi.  5. ;  1 1  H.  4. ;  Contract  31. ;  27  H.7. 40. 
Compalre  them  together. 

If  a  feme  covert  live  with  her  lio^nd,  and  talse  vp  mercer's 
wares  for  herself  or  children,  in  an  orderly  ordinary  sort,  and 
not  extravagantly  ;  in  an  adtion  against  the  husband,  I  should 
not  doubt  to  direct  the  jury  to  find  for  the  plaintiff,  if  nothing 
else  be  proved  in  the  case;  for  I  should  presume ifaat  (here 
was  an  authority  given  by  the  husband  to  the'wife  to  do  «wBh 
things^  as  being  things  usually  permitted  to  the  wlfe'^  tnana* 
gery ;  and  that  it  is  not  to  be  presumed  thdt  the  wife  woiild  do 
it  without  the  husband's  privity  or  allowance.    But  iftbe  wife  wheo  it  ap- 
shall  leave  her  husband  and  family,  and  live  ofherself j  or,  as  P«*" »»  cti- 
in  our  case,  depatt  from  her  husband  against  his  will,  and  take  the  wifehath 
up  wares  from  the  mercer;  this  appearing  in  evidence,  the  pre-  {^^ j*®^  ^^^ 
sumption  of  fact  ceaseth.    In  such  case,  [  conceive  a  judge  j^^j  ^n^t 
ought  not  to  direct  a  jury  to  find  for  the  plaintiff.    But  if  by  his  wlu,  and 
pleading,  demurrer  upon  evidence,  or  special  verdict,  in  any  of  ^^resS^Uw  "^ 
the  caseS)  it  shall  be  acknowledged  or  found,  asrit  is  in  our  cas6,  presumptioii 
that  the  husband  gave  no  allowance  to  the  wife's  contract,  nei-  pft*^^*^^^^^ 
ther  by  command  or  authority  precedent,  nor  by  consent  sub-  ceaseth. 
sequent,  there  is  no  place  left  in  presumption  bf  an  authority 
in  fkcty  but  judgment  shall  be  given  against  the  plaintiff. 

Upon  the  whole,  I  conceive,  in  respect  of  the  incapacity  of 
the  wife  to  contract  without  her  husband  * — her  inability  to  re- 
tain what  she  contracted  for ;— the  mischiefs  and  inconveniencies 
which  would  ensue,  if  she  might,  by  her  contract,  charge  her 
husband; — the  congniity,  fulness,  and  adeqnateness  of  the  re- 
medy in  the  ecclesiastical  court ; — ^the  novelty  of  this  way  of 
supply  of  alimony,  by  taking  up  wares  by  the  wife  against  the 
husband's  will,  not  badied  by  former  authority,  or  practice  in 
good  times ;  and  the  stream  and  current  of  the  books  and  au- 
thorities in  law,  running  encounter — that,  therefore,  the  wife 
cannot,  by  the  common  law  of  the  land,  in  any  case,  by  way  of 
roiz/roc/,. charge  the  husband  for  wares  by  her  taken  up,  nolens 
volcnsj  without  his  appointment,  or  direction  precedent,  or 
consent  subsequent. 

I  am  now  come  to  consider  of  the  objections  on  the  plaintiff's 
{Mirt,  against  this  opinion. 

The  first  was  this : — By  the  common  law,  the  husband  is 
bound  to  maintain  his  wife  ;  and,  therefore,  maintenance  being 
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ten.       due  bjr  the  common  law,  the  common  law  which  creates  a  dirt/ 
^*^v^*/     will  create  a  remedy  by  the  common  law* 
Manbt  This  argument  is  grounded  on  a  pure  fallacy : — 

g^^'  First,  for  the  proposition  itself,-*— That  by  the  common  la<r 

the  husband  is  bound  to  maintain  the  wife — it  must  be  agreed 
that  the  husband  is  bound  to  maintain  the'  wife^    But  this  hood 
The  common  is  not  by  the  common  law,  but  by  «  superior  hw ;  the  law  of 
law  allo^       Qf^ — of  nature— of  reason— the  consent  of  all  nations, 
thelwof  The  common  law,  Which  is  made  up  of  the  quintessence  of 

God^  of  na-      reason,  allows  that  which  the  law  of  God,  of  nature,  of  reason^ 
ft^ri^^bt     appoints:  but  the  lieii^  or  duty  itself,  proceeds  not  from  t£ie 
common  law. 

Again,  when  you  say^  by  the  common  law  the  husband  i9 
bound  to  maintain  the  wife ;  lind,  therefore,  a  remedy  is  given 
for  it  by  the  common  law  i  1  conceive  hy  ihe  word  ^^  bound** 
is  meant,  that  the  husband  is,  by  the  common  law^  compellable 
to  maintain  the  wife.  If  you  mean  by  the  common  law,  as  it 
excludes  the  ecclesiastical  law  of  the  land,  that  he  is  compel-' 
lable,  I  deny  the  proposition ;  it  is  petitio  prindpiu  If  you  take 
in  the  ecclesiastical  law  in  the  proposition,  you  must  take  it 
also  in  the  consequence ;  and  then  it  is  true,  but  nothing  to 
your  purpose. 

I  will  make  the  very  same  argdme'nt  in  all  ecclesiastictfl 
causes  whatsoever.  By  the  common  law,  tithes  ought  to  be 
.  paid;  churches  ought  to  be  repaired  ;  wills  ought  to  be  proved; 
adultery  ought  to  be  punished  :-^therefore  doth  the  common 
law  give  a  remedy  in  these  cases.  This  is  neither  good  logicy 
nor  good  law.  The  truth  is,  the  argument  is  a  pure  &Uacy^ 
and  it  hath  at  least  quaiuor  tenmnos  in  it. 

Secondly ;  but  the  great  objection  is  that  ingens  ielum  mces-^ 
$Uatis(w)i  all  that    is  required,  say  they,  is^  neeesiaries  pro 

(w)  In  the  imperfect  argument  is  when  Lord  Keeper,  in  1679,  in  the 
the  following  passage  on  this  point:  case  of  the  Bankers,  whom  the  stop- 
*'  As  for  the  argument  from  neces-  ping  of  exchequer  payments  de- 
sity  it  holds  not  in  this  case.  Pitblie  prlved  df  funds  to  meet  the  demandiv 
jiecessity,  indeed,  may  take  away  of  their  customers.  The  proceed* 
private  property  from  another  in  ings  in  chancery  do  not  appear  to- 
some  cases  I  though,  let  me  tell  you,  have  been  published  in  any  of  Ihe 
the  arguments,  from  necessity  are  printed  reports.  The  case  is  thus* 
the  worst  kinds  of  arguments.  But  noticed  in  a  manuscript  in  the  pos- 
private  necessity  cannot  do  it|  foi'  Session  of  the  editor  ••  Mich.  167«. 
So  a  roan  might  Justify  steafrng  of  In  a  case  touching  the  bankers,  who 
meat  or  com,  because  else  he  should  prayed  equity  upon  their  great  debt» 
be  starved.*'  due  from  the  King,  which  he  had 

The  argument  of  an  equity  arising  postponed  by  order  of  the  privy 

out  of  public  necessities  was  in  vain  council.     Mr.  AUorney  cited  thi9 

urged  to   Sir  Orlando   Bridgroan,  case,  that  in  the  time  of  E«  8.,  wheii 
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t^tV/if  €t  vesiiiu — her  husband  denies  it  to  hen — He  eamiot  di- 
rectly marder  her  by  law ; — ^but  shall  he  starve  her  ?  She  wants 
for  the  present ;  she  may  perish  if  she  stay  till  she  can  have  ali- 
mony decreed  to  her  ;^-or — her  husband  is  gone  beyond  seas^ 
and  hath  not  left  her  sufficient  provision; — shall  she  take  up  on 
trust,  or  shall  she  starve  ?  An  infant  is  allowed  to  take  up 
necessaries  in  such  cases  :-^^hall  not  the  wife  much  more  i 

In  answer  to  this,  I  must  observe,  those  who  have  argued 
this  case  on  the  plaintiff's  part  have  argued  the  case  as  if  it 
were  of  an  extreme  invincible  necessity-^-eljViiTi  jam  vincMtibus 
undis — the  wife  ready  to  fiimish  for  cold  or  hunger,  and  nothing 
required  for  her  but  quoad  esse :  whereas  our  case  is  only  con* 
cemrng  conveniences;  and  not  those  neither  generally,  but 
suitable  to  her  husband's  degree.  [So  is  ^^the  record  that  the 
wares  were  necessary  for  her,  and  suitable  to  the  degree  of  her 
husband/'  We  have  been  taught  at  the  University  that  ro  fpaeof 
that  which  is  convenient,  and  avayxauov^  that  which  is  fieces* 
•sary,— are  several  topics.]  Necessity  and  conveniency  are 
in-some  degree  opposite  i  though  they  are  not  contrary,  they 
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there  was  a  war  between  the  King 
and  the  Scots,  where  the  enemies 
entered  and  destroyed  the  country 
in  the  north  for  divers  jears,  so  that 
the  lords  had  no  rents  or  servtcety 
and  the  lords  brought  cft#ao<l«,there 
WBM  an  injunction  under  the  great 
leal  in  such  case  for  the  tenants. 
Keck  cited  a  case,  where  there  was 
a  war  between  England  and  Den« 
mark,  the  King  of  Denmark  coa- 
Iscated  the  goods  of  the  English 
merch^ts  there^.  and  the  debtor 
paid  the  debt  there,  and  after  the 
creditor  sued  for  tbesame  debt  here ; 
and  an  injunction  was  granted  here; 
and  Keck  said  this  court  is  a  court 
ofstateaswellasoflaw.*'  Skinner'a 
MSS.  foL  955. 

The  case  b  thus  noticed  by  Roger 
North :  "  Before  that  time  there  came 
some  shrewd  difficulties  to  be  got 
over.  One  was  an  injunction  to  be 
granted  in  Chancery  to  stop  suits  at 
law  against  the  bankers  upon  public 
necessity.  The  Lord  Keeper  Bridg- 
man  proved  restive  on  this  point." 
North's  Examen,  p.  88. 

Lord  Shaftesbury  succeeded  Sir  Or- 
lando Bridgman,  and  granted  the  iu" 


Junction^:  but  within  a  short  time 
dissolved  them.  See  on  this  subject 
the  Ifayor  of  London  o.Bennet,  1  C« 
R.  44^  Mitford  on  Equity  74  n.(p), 
and  the  evidence  of  Sir  S.  Roniliy  be- 
fore the  Committee  of  the  House  of 
Commons  on  the  usury  laws,  1818. 
See  also  Basil  t;  Atcheson,  4  Br.  P.  C* 
508,  8vo.  edit,  as  to  abatements 
upon  mortgage  contracts  in  Irebmd^ 
**  on  account  of  rebellions,  or  other 
ptikUe  calamities  happening  to  the 
estates,  in  mortgage.*'  In  Tumour's 
Treatise  on  the  shutting  of  the  Ex- 
chequer, in  167S,  fp.  5S,  &c*  are 
some  important  ancient  prece- 
dents on  the  inviolability  of  pri- 
vate rights  and  property  in  time,  of 
the  extremest  public  danger.  '  In 
p.  86.  Tumour  remarks,  *'  that  the 
civilians  also  do  evermore  chain  up 
this  voracious  lyon  of  neceaUyf 
with  the  hardest  and  most  strong 
restrictions.**  In  p.  251.  of  this  case 
of  Manby  v.  Scott,  Kr  Orlando  Bridg- 
roan  approves  of  even  a  Judge  yield- 
ing tp  a  supposed  inferential  ne- 
cessity  in  the  application  of  legri 
feroediesw 
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USiKi        UB  ntlMUy  <dli»parftte:  so  that  io  IroUi  tke  argumeoU  from  ex- 
^^^^^"^^     Irene  BeceflBiiy  aiod  denser  ef  Kfe  come  not  in  our  case. 
^K^aot:         jggit  Aea  take  (1m  caie  4o  be  of  tcich  extreme  necessky  as 
g^^       Ibejr  pMt  it-— tke  very  same  casea  of  necetsity  which  tbey  pat  of 
a  wife,  loaa  pat  ^  a  child,  that  oaeht  to  be  provided  for  by 
te  Alber  of  clettm  or  diet,— It  waste  tl»e8e  oeceeuries,  m4 
a  stranger  previdei  tbes ; — rfiall  Ibe  hiker  be  charged  ?    Yet 
he  wias  by  law  hoiNMl  le  naiataio  bis  ^hildreo.    I  will  put  my 
faretber  Twisden'sowo  case.    A  cbHd  im  the  &tber*8  abseaee 
CMHBS  by  a  hurt ;  the  wife  eeods  for  a  surgeon,  and  cures  it. 
SasChhe^  ehaU  not  Ibe  surgeon  veoover  against  the  husband? 
Iff  tfie!law^peates  a  contract^  the  law  cbargeth  the  husband  in 
Ihat  case,  upon  the  wife's  sendic^  for  the  surgeon ;  saith  hc^ 
4»y  liie  same  reason  it  shall  charge  him,  if  the  wi&  send  for  no* 
eessnries  for  herBelf  ? 
A  sargcon  I  ^iU  answer  this  first  by  asking  another  •question .  Suppose 

who  is  sent  4]^  wife  had  not  d<»ie  Ibis,  but  a  servant  had  sent  for  a  surgeon 
o7»?v;nu!f  for  the  chtld;-shaU  the  husband  be  cfaai^Ao  pay  the  surgeon, 
A.  B.  to  fbit  .or  not  ?  if  you  say,  he  shall,  then  there  is  no  dUference  in  this 
child  oui  re-  ^^  ^^  necessity  in  the  contract  between  the  wife  and  the  ser- 
coyer  the  bill  vant ;  and  so  it  is  not  to  the  purpose.  If  jou^ay  the  husband 
expr^Fcon-'^  shall  not  be  charged  in  that  case ;  1  say,  by  the  same  reason 
tract  by  A.  B.,  no  more  be  shall  where  4he  wife  sends  for  the  surgeon;  nor 
Tm^"  *  thTt  ^^^  ^^^  ^^^'  ^  '^  conceive,  be  charged  in  ouch  case. 
A.  ll?  gave  his  But,  to  give  a  direct  answer  to  Ihe  points  IhoM,  ifthe 
^"^«  ^^  «'-  surgeon  be  sent  for,  and  care  the  child ;  whether  he  be  sent 
rUy  tosend^  ^'^^  ^J  ^®  ^^^^'  ^^  ^Y  ^  ^^r^snt,  it  may^  or  may  not,  bind  the 
for  the  husband  as  tlie  circumstances  may  be.    But  where  it  binds 

surgeon.  ^j^^  j^  binds  him  not  as  opon  an  impUod  ooalract  in  law,  as 
they  who  argue  for  the  plaintiff  would  have  our  case  to  lie; 
but  upon  a  contract  in  fact,  or  so  presumed  ibat  be  gave  au- 
thority to  the  surgeon  to  do  the  care,  or  the  wife  or  the  ser- 
vant to  send  for  him.  If  the  husband  had  been  at  home,  and 
forbad  the  sending  for  the  surgeon  ;  or  he  had  procured  ano- 
ther sui^geon;  and  this  surgeon  meddled  with  the  child  against 
his  will ; — shall  this  surgeon  recover  in  an  action  upon  the  pro- 
mise against  hrm  ?  Nothing  less ;  which  shews  it  be  not  an 
implied,  but  a  contract  in  fact  that  binds  the  husband.  And 
the  same  law  it  i«,  if  the  wife  had  been  wounded;  and  a 
surgeon  had  been  sent  for  to  the  wife  herself.  There  is  no 
floubt  of  it,  such  may  be  the  circumstances  of  the  case,  that  the 
husband  or  tbe  fether  may  be  dealt  withal,  criminaliier,  and 
severely  punished,  if  he  do  not  his  duty,  but  be  wilful  and  neg- 
ligent in  such  cases ;  and  so  there  may  be  debitum  ex  delicto. 
But  you  cannot  in  such  cases  make  a  debt  ear  contractu^  to 
charge  the  husband,  which  is  the  point  in  question. 
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So  it  18  if  the  father  goes  beyond  seas,  and  necessaries  are       1662. 
tajcen  up  for  the  children:  the  father  cannot  be  charged  l)j     ^^^"v-^^ 
Mray  of  contract,  unless  there  be  an  authority  given  by  hinu  Ma«by 

A  difference  hath  been  endeavoured  to  be  made  between       Scott. 
the  necessities  of  a  wife,  and  of  a  child.    If  it  be  a  child  not 
able  to  get  its  living  by  reason  of  infiincy,  or  impotency.    1 
see  po  difference  in  reason :  the  man  is  bound  by  the  law  of 
God  and  men  to  maintain  both  wife  and  children ;  but  y^ 
there  was  more  colour  why  the  husband  should  be  bound  by 
the  common  law  to  maintain  his  child,  than  his  wife ;  for  that 
the  wife  had  a  remedy  for  maintenance  by  the  ecclesiastical 
laWj.but  the  child  had  none  at  all.    It  is  clear  the  father  is  not  ^^  |^  ^^^^  the 
chargeable  at  the  common  law  to  maintain  his  children,  other-  chargeable  at 
wise  than  as  the  late  statutes  for  the  poor  have  provided,  the  common 
^3  Mix.  C.  2.  tain  his  child- 

But  take  all  for  granted  that  there  is  su<;h  an  extreme  ne*  rea.(x> 

eessity,  and  that,  therefore,  the  common  law  must  provide  in 

such  case  for  the  wife ;  then,  as  I  said  before,  the  consequence 

is,  (not  that  the  wife  might  take  upon  trust,  that  depends  upon 

a  mercer's  charity,  whether  he  will  lend  upon  trust ;  and  is.no 

more  than  to  have  a  remedy  to  live  upon  the  charity  of  her 

friends,  till  maintenance  can  be  recovered  from  the  husband, 

but  it  is  a  more  natural  consequence,)  that  the  wife  might  in 

such  case,  of  necessity  take  her  husband's  clothes  or  goods^ 

and  pawn  them ;  and  his  money,  and  lay  it  out :  for  the  law  of 

absolute  and  invincible  necessity  provides  for  the  thing  which 

is  necessary,,  in  specie ;  and  gives  not  time  to  bring  an  action 

for  it.    And  Bridgeman's  case,  cited  by  my  brother  out  of 

Hobart,  foL  11,  That  the  master  of  a  ship,  though  he  is  no 

owner  of  the  ship,  may  pawn  the  ship  in  case  of  necessity^ 

would  rather  prove  that  she  may  pawn  her  husband's  goods, 

than  take  of  a  stranger.    But  that  very  book  saitb,  that  power  a  is  clearly 

of  impawning  is  by  the  civil  law,  and  against  our  law ;  and  so  against  law 

it  is  clear  against  law,  that  the  wife  should  impawn  her  bus-  whatever  mtry 

band's  goods,  or  take  his  money  without  his  consent,  to  lay  be  her  neci*^ 

out  for  necessaries.  ?iil''l^hl^r 

,  impawn  ner 

But,  lastly,  the  ecclesiastical  law  provides  a  remedy  upon  husband's 
the  complaint,  as  I  said  before.    Let  it  appear  she  is  his  wife,  goods,  or  take 
"  "  out  bis  con- 

(jt)  Except  inasmuch  as  by  the  And  under  this  sanction  the  Court  «*Qttolayout 

law  of  nature,  which  is  part  of  the  of  Chancery  seems  to  have  always  ^-^ 

common  law,  maintenance  is  due  held  the  father  bound  to  support 

to  the  child  from  the  father,  Ray-  the  child:  butseethecaseofMendez 

inood  500,  cited  1  Bl.  Comm,  1.  b.  de  Breta,  1  Ld.  Raym.  699.,  and 

c.l6$   a priBciple  recognised  in  deci*  King  v.  Munday,  cited  in  the  mar- 

5ions:  see  Bacon's  maxims,  Reg.  18.  ginal  note. to  43 £1.  c.  2.  s.  7.     16 

I  Ld.  Raym.  4 1 .  Waltham  v.  Sparkcs.'  Yiner,  tit.  Poor.  (A) 
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1664.       and  maintenance  is  immediately  allowed  her,  mematim  of 
^"^^^^^^     he,bdomaiifny  pendente  lite. 

Manbt  j|g  f^r  ^^Q  ^Q3Q  of  an  infant,  it  hath  been  fnllj  answered  al- 

Scott       trcRdy.   His  case  differs  from  that  of  a  feme  covert  in  these  fotfr 
particulars  :-*• 

L  The  infant  of  the  a^e  of  discretion  Is  not  a  person  disabled 
to  contract  as  the  wife  is. 

S.  His  actual  contracts,  if  for  tmnecessuries,  lire  but  void- 
able. 

3.  He  contracts  fof  himself,  cind  not  for  another. 

4.  He  chargeth  himself,  and  not  another. 

Bnt.a  feme  covert  is  disabled,  arid  the  contrftct  of  a  persoA 
C.  C.  30.  h.     disabled  is  void ;  as  the  contract  of  a  monk  during  the  voca- 
llJ  3*;P-^*'  tion,  if  he  were  not  the  prior  or  officer,  is  void.  11 H.  S.  SO. 
SATer  de  def.       In  case  of  an  idiot,  though  it  hath  been  said  (y)  that  an 
'^'  idiot  may  contract  matrimony,  yet  that  is  not  an  evidence  t6 

prove  that  he  may  make  a  civil  contract.  Bot  the  ground  of 
that  contract,  eorffuneiio  maris  etfSsmincBj  is  by  the  law  of  na« 
ture ;  and  the  matrimonial  contract  founded  upon  it,  is  a 
spiritual  contract,  and  in  case  of  such  natural  defect  of  reason, 
is  dispensed  withal.  Bdt  (s)  I  hold  a  civil  contract,  though 
for  necessaries,  by  an  idiot,  after  he  is  found  by  office  to  be  an 
idiot,  or  a  lunatic,  after  he  is  found  by  office  to  be  a  lunatic,  is 
void.  Nay,  even  in  the  case  of  an  infant,  though  it  be  for  ne- 
cessaries, if  he  be  of  tender  years,  under  the  age  of  discretion, 
and  under  a  guardian,  who  receives  the  profit  of  his  estate,  un- 
der favour  of  the  opinion  of  others,  I  conceive  he  cannot  be 
charged,  by  a  contract,  for  taking  up  necessaries ;  and,  there- 
fore, I  cannot  approve  of  the  late  course  which  hath  been  taken 
by  some^  of  arresting  infants  put  out  to  school,  for  their  board- 
ing, or  schooling,  by  their  guardians  or  parents,  as  l^gal  or  justi- 
fiable, (aa)  If  then,  under  the  age  of  discretion,  they  are  not 
liable  at  all ;  if  above  that  age,  yet  being  in&nts,  and  put  forth 
hy  those  who  had  authority  or  command  over  them,  I  think 

(^)  By  9ta^  15  G.  8.  c.  30.  the  ing  this  express  agreement  takes  away 

marriage  of  a  lunatic  is  declared  to  the  contract  to  be  implied  whea  the 

be  void.  infant  comes  to  a  stranger  to  board. 

(z)  Treatise  of  Equity,  B.  I.  c.  8.  In  Baiubridge  v.  Pickering,  2  Bl. 

s.  1.  and  Mr.  Fonblanque*s  Notes.  Rep.    1325.  it  was  decided  that  if 

(aa)  In  Duncomb  ti.  Tickridge,  an  infant  lives  with  a  parent,  who 

94  Aleyn  M.  S4  Car.  1.  B.  B.,  pub-  provides  such  apparel  as  appears  to 

lished  in  1668.  it  was  attempted  to  the  parent  to  be  proper,  so  that  the 

charge  an  infant  for  diet,  lodging,  child  is  not  left  destitute  of  clothes 

and  apparel,  although  the  contract  or  other  real  necessaries  of  life*  the 

was  made  on  t»ehalf  of  his  mother*  child  cannot    bind   herself  to    a 

ButRoUdecided,  that  if  another  un-  stranger,  even  for  what  otherwise 

dertakes  to  pay  for  an  infant's  board-  might  be  allowed  as  neceasaries. 
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they  shall  not  be  liable  opon  a  contracti  supposed  in  law  to  bd        l6ftd. 
ittade  by  themselyesy  when  there  was  an  actual  contract  by     "^^V^^ 
Aeir  parents  or  guardians.  Makbt 

Now  a  feme  covert,  if  yon  will  needs  compare  her  case  io       Scott. 
an  infant,  though  it  is  visibly  different,  she  is  sub  cif^todlr^  (they  a  feme  covert 
are  the  words  of  Bracton,  lib.  5.  vide  C.  C.  112.)  under  a  is  under  a 
guardian ;  and  such  a  guardian,  as  receives  all  the  profits  of  |^%and/who 
her  estate ;  and,  therefore^  is  disabled  to  contract  for  herself  receives  all 
for  necessaries.  £rS^t?i^^ 

The  next  objection  is,  that  the  ecclesiastical  court  gives  not  and  ikerefinv 
a  sufficient  remedy  for  the  wife,  for  alimony ;  it  reaches  not  to  ^^  is  disabled 
the  husband's  goods  or  lands :  they  cannot  grant  a  sequestra-  for  herself  fd^ 
tion  ;  if  he  will  lie  in  prison,  he  renders  the  suit  fruitless.  And  necessaries, 
the  statute  of  21Jac.  c.  S4.  takes  notice  that  divers  (persons  of 
sufficiency  have  obstinately  and  wilfully  chosen  rather  to  live 
and  die  in  prisoii  than  to  make  any  satisfaction  according  to 
their  abilities :  and  his  imprisonment  gives  neither  clothes  nor 
victuals  to  the  wife. 

To  this  I  answer,  first.  Process  of  excommunication  and  ex* 
communicato  capiendo  have  been  the  process  in  all  causes  ec« 
clesiastical :  if  there  hath  been  a  defect  in  that  process,  it  hath 
been  so  in  all  ages,  and  in  all  causes  ecclesiastical,  most  of 
wbich  are  of  as  great  concernment  as  this  oF alimony.  And  if 
there  be  a  defect  in  it,  it  is  to  be  remedied  by  act  of  parliament; 
and  not  to  find  out  a  new  remedy  for  it  at  the  comiAou  law  ;  that 
were  in  the  consequence  to  take  away  to  the  common  law  all 
ecciesidstical  causes.  A  child  hath  a  legacy  left  by  the  father's 
will:  it  is  all  its  subsistence;  the  executor  will  be  excom- 
municate, and  lie  in  prison  rather  than  pay  it.  Shall  you  there«^ 
fore  sue  for  a  legacy  at  the  common  law  ? 

But,  secondly,  You  have  her6  both  excommunication  and 

imprisonment; you  bind  his  body,  and  you  bind  his  soul.  [Our 

own  authors,  Bracton  and  the  rest,  say  he  hath  leprum  in 

animd ;  and  "  cUm  extommumcaio  nee  orare,  nee  loqui,  nee 

■  palam  nee  ahscondiie^  nee  vesei,  /icc<«"— C.  C.  133. J 

He  that  knows  former  stories  will  find  that  excommunica- 
tion was  not  accounted,  brutum  fulmen.  And  you  bind,  his 
estate  too ;  for  an  excommunicate  person  cannot  sue  for  any 
thing  due  to  him,  or  detained  from  him.  Is  your  remedy  at 
common  law  more  ?  Sue  for  a  debt  at  common  law ;— the  de- 
fendant is  refractoryj  and  upon  process  before  outlawry  ren- 
ders himself  to  prison,  and  will  not  appear.  The  new  statute, 
13  Car.  2.^  hath  given  some  remedy  to  force  an  appearance  ;— 
had  you  any  before  ?  ^     ^ 

As  \tk  this  very  case,  the  plaintiff*  sued  him  in  the  King*8 
Bench ;  if  the  defendant  had  been  refractory,  and  gone  beyond 
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1(562.        seas,  or  kept  bimself  out  of  thfe  way  of  arrest,— bad  you  any 
^-^^"^^*^^     remedy  upon  his  lands  or  goods?    Certainly,  if  he  will  lie  in 
Ma  by       prison  rather  than  pay  hrs  wife,  he  will  do  so  rather  than  pay 
G^  ^'  th^  mercer.    Well,  bat  suppose  you  get  an  appearance,  and  so 

at  length  you  ^each  his  goods  or  lands, — can  you  binder  him 
fi^o'm  making  away  his  goods  and  lands  before  judgment  ?  If 
yoii  do  prevent  him  iti  this  action,  which  extends  only  to  main- 
tenance past, — can  you  hinder  him  to  do  it  for  the  future  ?  And 
if  he  do,— what  mercer  will  then  trust  the  wife  ?  If  you  say,  it 
is  not  to  be  presumed  he  will  sell  his  land,  and  divest  himself 
of  alf,  and — exuere  patriam.  I  say  so  too :  but  it  is  the  same 
reason  to  presume  he  will  not  lie  under  excommunication,  and 
imprisonment,  and  lose  the  comforts  of  life,  rather  than  allow 
a  small  pittance  for  his  wife's  maintenance. 

And  this  is  my  third  answer  :  as  there  are  quoedam  postulala 
in  all  other  sciences  ;  so  there  are  some  grounds  and  princi- 
ples upon  which  all  laws  are  bottomed,  and  are  not  to  be 
argued  against.  It  is  to  be  presumed  every  man  loVes  himself; 
he  will  not  pluck  out  both  his  own  eyes,  to  pluck  out  one  of 
his  neighbours.  This  principle  is  the  foundation  of  all  external 
obedience  to  the  laws,  (I  speak  not  of  the  conscience,  or  in- 
ternal obedience  to  the  laws.)  That  is  the  reason  a  man  will 
not  steal  another  man's  horse,  or  break  his  house  ; — because  he 
fears  a  greater  hurt  to  himself  by  it  than  what  he  steals  will 
be  advantage.  Or  he  will  not  kill  another  upon  revenge, — be- 
cause the  fear  of  danger  to  his  own  person  by  hanging  for  it 
outweighs  the  sweetness  of  his  revenge.  This  is  the  general 
case ;  and  the  laws,  which  are  made  ad  ea  qum  frequentius  ac* 
ciduttt^  go  upon  this  ground ;  and  are  most  just,  although  there 
may  be  some  irregular  persons  who  break  thes^  rules;  and 
will  kill  another,  though  they  are  sure  to  hang  for  it.  So  in 
this  case,  it  is  not  to  be  presumed,  that  the  husband  will  lie  in 
perpetual  prison,  sub  salvd  ei  arctd  custocUd^  without  bail,  (as 
lie  must  who  is  imprisoned  upon  an  excommunicato  capiendo  ;) 
and  be  debarred  a  comniunione  fidelium  ;  and  not  be  able  to 
bring  an  action  to  recover  his  rights,  or  reitts  detained  from 
Kim  ;  nor  to  have  Christian  sepulture  ;  all  which  are  punish- 
ments of  one  who  lives  and  dies  excommunicate.  I  say,  it  is 
*^  not"  (bb)  to  be  presumed  that  the  husband  will  incur  all 
these  rather  than  allow  his  wife  a  competent  maintenance  out 
of  his  estate ;  and  deprive  himself  of  the  comfort  of  his  life, 
and  residue  of  his  estate,  rather  than  allow  her  a  small  share 
of  it,  for  her  necessary  support,  which  the  laws  of  God  and 
man,  and  his  own  solemn  vows  at  his  marriage,  obliged  him  to. 

(bb)  «•  Not*  has  been  inserted  in  this  place. 
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0  bu%  say  they,  it  is  not  to  be  presumed,  that  the  hiisband  1662. 
will  not  be  refractory,  and  lie  in  prison;  for  the  stat.  of  21  Jac.  ^^^"v*^^ 
takes  notice  some  will  do  it.  Manby 

1  answer,  that  statute  says  only  some  will  lie  in  prison,  not  Scott, 
the  greater  part ;  and  though  it  takes  notice,  (hat  in  some  cases 

the  fact  may  be  against  the  presumption  of  law;  yet  it  alters 
not  the  rule  upon  the  presumption  of  law.    That  very  law 
leaves  the  imprisonment  to  be  a  sufficient  satisfaction  during 
the .  life  of  the  party  imprisoned ;  which  it  is  not,  otherwise 
than  as  it  presumes  a  man  will  pay  his  debts  rather  than  lie  in 
prison :  but  the  act  provides  only  after  hi^  death  for  a  new 
execution.    A  collateral  warranty  binds  upon  a  presumption  ^  collateral 
in  law,  that  the  ancestor  will  not  bar  his  heir  by  his  warranty,"  i^dsl'upon  a 
but  he  will  leave  him  as  good  an  advancement.    The  statute  of  presumptioa 
Gloucester  took  notice,  "  some  tenants  by  the  courtesy,  with-  {he  anc«ior 
out  leaving  assets,  would  bind  their  heirs  by  their  warranty ;  will  not  bar 
and  provides  against  it ; — doth  this  take  away  the  presumption  Jl.arr*^"i^^i?*f 
of  law  in  case  of  Collateral  warranty  by  tenant  in  dower,  or  he  will  leave 
other  ancestor  ?  flf  a  man  should  be  attainted  of  felony,  or  him  as  good 

an  advance* 

treason, — what  remedy  hath  the  wife  for  maintenance,  or  the  ment 
creditor  for  the  debt  due  to  him?  And  yet  there  hath  been 
instances,  that  a  man  hath  confessed  a  felony  to  avoid  payment 
of  his  debts; — shall  this  takeaway  the  presumption  of  law,  that 
a  man  will  pay  his  debts,  rather  than  be  condemned  to  diefj 
To  deny  the  force  of  presumptions  of  law  in  such  cases  is 
negare  prwcipia,  and  to  overthrow  all  laws. 

There  is  one  more  great  objection,  that  is, — if  in  this  case  the 
husband  cannot  be  charged  by  the  contract  of  the  wife,  for  ne- 
cessaries taken  up  for  herself  from  the  mercer  without  his  con- 
sent, then  the  husband  may  be  charged  in  an  action  of  trover 
and  conversion ;  for  the  contract  being  void,  the  mercer  ought 
to  have  his  wares  again,  or  satisfaction  for  them  ;  etfrustra  di" 
rede  prohibetur^  quod  ex  obliquo  fieri  potest. 
To  this  1  give  a  double  answer: 

First,  I  conceive  no  action  of  trover  and  conversion  will  lie 
against  the  husband  and  wife  in  this  case.  It  had  been  long 
a  quoercy  whether  an  action  of  trover  and  conversion  will  lie 
where  there  was  a  lawful  possession  by  bailment,  because  of 
the  variance  between  the  action,  which  was  a  trover,  and  the 
evidence  which  was  a  bailment.  This  was  not  settled  till 
Isaacs  and  Clerk's  case,  Trin.  11  Jac.  B.  R.  Rot.  110.,  Moor 
Rep.  841.,  when  it  was  adjudged  upon  a  special  verdict  it 
was  good  enough;  for  the  trover,  or  bailment,  are  not  the 
cause  of  the  action,  but  the  conversion ;  and  therefore,  if  I 
deliver  goods  to  another  to  keep,  or  to  redeliver  upon  request ; 
if  upon  request  he  refuse,  an  action  of  trover  and  conversion 
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1662.        will  lie.    So,  in  case  they  be  given  in  pledge,  or  upon  eondl« 
tion,  and  the  pledge  be  redeemed,  or  the  condition  performedy 
upon  demand  and  refusal  an  action  of  trover  and  conversion 
will  lie.    Nay,  suppose  a  feme  covert,  as  feme  sole,  or  not 
known  to  be  a  feme  covert,  takes  up  wares  of  a  mercer,  or 
goods  for  the  use  of  her  family,  her  husband  not  agreeing  to 
it ;  in  this  case  an  action  of  the  case  lies  for  the  deceit ;  and 
peradventure  (I  say  peradveniure  only,    for  that  comes  not    • 
now  in  question,)  an  action  lies  of  trover  and  conversion  ;  for 
the  contract  was  void  as  a  contract,  and  there  was  ignorantia 
facti.  Moor  5S8.,  Tompson  and  Gardiner.    And  in  all  those 
cases,  the  state  of  the  ease,  in  point  of  fact,  was  altered  from 
what  it  was,  or  was  understood  (by  the  bailor)  to  be  at  th^ 
time  of  the  bailment,  or  delivery  of  the  goods.    But  when  the 
mercer  delivers  goods  to  the  wife,  knowing  her  then    to  be 
B  feme  covert  (as  it  appears  by  the  verdict  in  our  case,  he 
did,  the  husband  having  prohibited  him  to  trust  her)  to  this 
very  intent  that  she  should  make  use  of  them ;  this  T  take  to 
dtfts  in  law.    be  a  gift  in  law ;  for  the  owner  intended  to  transfer  his  pro- 
perty,  and  that  the  wares  should  be  converted  to  the  de- 
fendant's, use.    And  though  it  was  a  void  contract,  and  the 
mercer  intended  to  sell  them,  and  not  to  give  them,  yet  still 
the  property  is  altered  by  his  consent ;  and  his  ignorance  is  not 
ignorantia  facti^  butjurt^  y  which  excuseth  him  not.    And  no 
action  of  trover  and  conversion  will  lie  in  the  case ;  for  an  ac- 
tion of  troyer  and  conversion  supposeth  a  wrong  done;  and 
here  is  no  wrong  done :  but  that  which  the  wife  did  in  receivr 
ing  the  goods,  and  in  the  conversion  of  them,  was  by  the  con- 
sent of  the  mercer,  who  did  know  the  state  of  the  fact,  that 
she  was  a  feme  covert ;  and  is  presumed  to  know  the  law,  that 
she  could  not  contract.   I  may  resemble  it  to  the  cases  at  com- 
mon law,  7  E.  3.  50.,  10  Co.  53.  [The  lord  demands  a  heriot ; 
the  heir  delivers  the  best  beast,  in  which  he  himself  hath  pro- 
Voluatary       perty  in  his  own  right,  to  the  lord ;  this  amounts  to  a  gift.]  (c  c> 
|»^me^^i        j^  Qjj^Q  piilg  clothes  upon  the  image  of  a  paint :  he  intended 
only  to    adorn  it;  yet  because  it  was  a  gift  in  law,  for  so  the 
law  was  then  taken,  ^he  cannot  take  them  away  again  ;  and  hia 
ignorance  of  the  law  shall  not  excuse  him.  11  H.  4.  31.  [The 
Wardens  of  the  Friars  Minors  took  away  a  young  boy  from  his 
parents,  and  elothed  him ;  or  a  man  takes  away  another  man*a 
wife)  and  apparels  her  :  the  father  or  husband  shall  take  tben^ 


^n  action  of 
trover  and 
conyersion 
^upposeth  a 
Wfpag  done. 


(cc)  In  Brisbane  ti.Dacres  5Tannt. 
146.  Sir  V.  Gibbs  C.  J.  says,  "  There 
!•  a  case  of  money  paid  under 
distress,  for  itaodiDgs  io  a  market : 


though  the  party  had  no  right  tc^ 
distrain,  the  money  could  not  bet 
{lecovered  back.'* 
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away  with  the  apparel ;  it  is  a  gift  in  law.]  And  our  case  differs,        1662. 

as  I  said  before,  from  those  other  cases  of  bailment.  If  goods  be     ^^^*v^-^ 

delivered  to  keep,  or  to  be  redelivered  upon  request,  and  re-      Manbt 

fusal  to  deliver  tiiem,  the  state  of  the  fact  is  altered  $  the       ^^. 

keeping  them  was  to  secure  the  discharge  of  the  pledge,  or 

performance -of  the  condition.  Where  the  goods  are  pawned,  or 

the  discovery  that  the  woman  to  whom  the  wares  were  delivered 

was  covert,  whereas  he  took  her  to  be  sole,  alters  the  state  of 

the  fact  between  the  time  of  the  bailment,  and  the  action  brought. 

If  an  in&nt  of  the  age  of  discretion  takes  up  wares  which  are 

not. necessary,  this  is  but  a  voidable  contract :  but  if  he  will 

avoid  it  in  part,  it  shall  be  avoided  in  the  whole.    And  in  that 

case,  peradventure  the  case  being  altered,  after  the  bailment 

of  the  goods,  an  action  of  trover  and  conversion  will  lie  :  but  Trover  and 

here  there  is  no  alteration  of  the  case  from  what  it  was  at  the  ^■^^^'^^^'^ 

time  of  the  bailment.    The  mercer  knew  at  fii'st  she  was  a 

feme  covert,  and  yet  consented  to  the  alteration  of  the  pro» 

perty  of  the  goods. 

But,  siecondly,  admit  an  action  of  trover  and  conversion  did 

lie  in  our  case ;  yet  the  mischief  is  not  so  great  as  it  will  be  if 

the  mercer  can  bring  an  action  of  debt,  or  indeb.  ass.;  for  the 

reason  is  not  the  same  where  the  action  ariseth  only  ex  con* 

irpciu  of  the  wife  against  the  husband,  as  in  our  case ;  and 

where  it  ariseth  ex  delicto  of  the  wife,  as  it  does  in  trover  and 

conversion.    Where  the  action  of  trover  and  conversion  is  Wh«w*hc*c- 

uoa  ot  troT0r 
against  the  husband  aod  wife,  the  husband^s  name  is  put  in  and  coaver- 

only  for  conformity  to  the  law.    If  the  wife  die  before  judg-  Sf".**  V*'?®* 

ment,  the  action  is  gone ;  when  judgment  is  given,  it  is  against  ^nd  wife,  the 

both ;  the  wife  may  be  imprisoned,  and  taken  in  execution  as  hushand*8 

well  as  the  husband ;  and  if  she  survive,  she  shall  be  charged  ^^^for^^n!^ 

alone,  and  his  executors  free.    And  therefore  in  all  reason,  formitjtothe 

where  she  charges  herself  as  well  as  her  husband,  she  will  be  |^f^die  be^ 

more  cautious  than  she  will  be  when  she  charges  her  husband  forejudg- 

ooly,  and  not  herself.  ™°V  **"«  »^* 

*"  tioniaffone; 

whea  jud^ent  U  eiven,  it  is  against  both-;  the  wife  maj  be  imDrisoncd,  ana  takea 

in  execution  as  well  as  the  husband ;  and  if  shesurvWe,  she  shall  be  charged  alone; 

and  his  executors  shall  be  free. 

But  there  is  another  difference  between  the  cases.    Admit 
the  mercer  can  charge  both  husband  and  wife  in  an  action  of 
trover,  and  out  of  partiality  of  affection  will  charge  the  hus- 
band only  for  the  wares;  yet  he  can  do  it  but  once.    If  the  once  charge 
mercer  once  charge  the  husband  and  wife  in  trover  and  con-  the  husband 
frersion,  for  wares  delivered  to  the  wife  without  the  husband's  JJ'ovw  wd"* 
conversion  for  wares  deliyered  to  the  wife  without  the  husband>  conseql,  and  again 
deliTer  to  her  wares  without  such  consent,  he  shall  bring  another  action  of  trover 
and  conversion  against  the  husband,  because  the  second  defivery  will  be  an  evi-* 
dence  of  fraud  and  combination  between  the  mercer  and  the  wife  to  charge  the 
husband  whom  the  mercer  knew  not  to  be  consenting. 
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1662.        consent;  if  he  do  it  a  second  time,  it  is  an  argument  of  the 
^^"^'^^'^      mercer^B  consent  to  have  it  so.    And  so  it  is  no  tortious  act  in 
Manby      ijj^  ^jfg  1^  ^jjjjg  ^ljg  wares  from  the  mercer :  but  an  evidence 
Scott.        ^^  fraud  and  combination  between  the  mercer  and  the  wife  to 
charge  the  husband,  whom  tKe  mercer  knew  not  to  he  consent- 
ing.   And  no  action  of  trover  and  conv'ersion-wiH  lie,  if  the 
conversion   was  not  tortious,  being  by  the  mercer's'  consent : 
but  if  the  wife  may  take  up  goods  from  the  miercer,  and  by 'an 
implied  contract  in  law  charge  her  husband,  the  same  law  that 
gives  her  power  once,  in  case  of  necessity,  will  do  it  always  in 
case  of  like  necessity  pretended;    so  that  admitting;  that  a 
trover  and  conversion  would  lie  in  this  case;  yet  it  ibllowis  not 
that  the  husband  can  be  charged  by  this  action  upon  an  tf^- 
sumpsit  grounded  upon  a  contract.     * 

The  last  objection  is,  that  which  was  made  by  my  brother 
Twisden.  These  wares  were  taken  up  in  1658,  when  the  ec- 
clesiastical courts  were  de  facto  taken  away;  and  the  act  of 
12  Car.  S.  takes  notice  of  the  clause  of  16  Car.  1.,  where- 
upon doubt  was  made  that  all  ordinary  power  of  coercion 
and  proceedings  in  causes  ecclesiastical  were  taken  away ;  and 
provides  against  it ;  and  therefore  there  being  no  remedy  in 
the  ecclesiastical  courts  when  these  wares  were  taken  up^ 
there  ought  to  be  a  resort  to  the  common  law. 

'But  this  receives  a  clear  answer;  for  the  law  was  the  same 
then  that  it  is  now,  only  force  and  tyranny  had  stopped  the 
voice  of  it,  that  it  could  not  be  heard.  The  ecclesiastical  courts 
de  jure  had  then  their  existence,  though  there  was  an  obstruc- 
tion in  the  administration  of  that  justice  there.  And  the  act 
•  of  IS  Car.  S.  creates  no  new  law :  but  it  is  declarative  only 
that  the  act  of  16  Car.  1.  neither  doth  nor  shall  (so  are  the 
words)  take  away  the  ordinary  power  or  authority,  btit  that 
they  may  exercise  all  manner  of  ecclesiastical  jurisdiction ; 
and  all  censures  and  coercion,  appertaining  and  belonging  to 
the  same,  in  as  ample  manner  and  form  as  they  did  or  ditght 
lawfully  have  done  before  the  making  of  that  act  of  16  Car. 
So  that  in  the  eye  of  the  law  this  power  was  then  in  being. 

In  cases  that  bad  a  determination  before  his  Majesty's  happy 
return,  the  act  for  confirmation  of  judicial  proceedings  hath  its 
operation,  and  supplies  the  defect  of  legal  power;  In  other 
cases  not  provided  for  by  that  act,  we  are  to  consider,  not  what 
was  practised  then  as  law,  but  what,  in  truth,  was  law.  If  a 
legacy  be  due  by  a  will  made  in  those  times,  you  must  sue  for 
it  now  in  the  ecclesiastical  court,  and  not  at  common  law  ;  and 
so  in  this  case  we  are  now  to  judge  according  to  what  the  law 
is  at  the  time  of  the  judgment,  and  not  according  to  the  misin- 
terpretation of  liy  in  the  times  when  this  action  was  brought. 
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So  that  haying  (as  I  conceive)  answered  all  the  objections        1663. 
made  on  the  plaintiff's  part ;  upon  the  whole,  I  do  conclude,      ^-^^^^^ 
in  respect  of  the  incapacity  of  the  wife  to  contract,  without  fier      Manby 
husband ; — her  inability  to  retain  what  she  contracted  for ; — the       Scott. 
mischiefs  and  inconveniences  whi^h  would  ensue,  if  she  might 
by  her  contract  charge  the  husband ; — ^the  congruity,  fulness, 
and  adequateness  of  the  iremedy  in  the  ecclesiastical  court ; — 
the  novelty  of  this  way  of  supply  of  alimony,  by  taking  up 
wares  by  the  wife  against  the  husband's  will,  not  backed  by 
former  authority  or  practice  in  good  times; — and  the  stream 
and  current  of  the  books  and  authorities  in  law  running  en- 
counter; that,  therefore,  the  wife  cannot  by  the  common  law 
of  the  land)  in  any  case,  by  way  of  contract,  charge  the  hus« 
band  for  wares  by  her  taken  up,  nolens  volensj  without  his  ap« 
pointment  or  direction  precedent,  .or  subsequent  consent.   And 
so,  my  advice  is,  that  judgment  ought  to  be  given  for  the  de- 
fendant 

Justice  Hyde  objected  against  the  verdict,  that  it  appears 
not  what  the  wares  were  for  which  the  indebitatus  assumpsit 
was  brought ;  nor  whether  it  were  for  apparel,  nor  how  it  was 
for  necessaries ;  whereas  what  is  necessary  and  what  is  conve- 
nient  is  to  be  tried  by  Jury. 

But  the  difference  is  between  a  special  pleading,  there  what 
is  necessary,  or  convenient,  or  reasonable,  is  to  appear  to  the 
Court. 

Fawcett  against  Barber  in  an  action  of  detinue  for  a  horse  Cr0.Sli2.no. 
— the  defendant  justifies  for  an  estray,  and  the  detainer  of  him 
for  his  pasturage,— -he  ought  to  set  forth  in  certain  what  it  is 
reasonably  worth.  So  in  Pilkington's  case,  5  Co.  he  that  pleads  Co.  Entr*  60S. 
tender  of  amends  before  the  cattle  impounded,  must  shew 
what  amends  he  tendered,  that  the  court  might  judge  of  the 
reasonableness  of  it. — So,  4  Co.  27.  if  the  question  come,  whe- 
ther a  fine  for  a  copyhold  be  reasonable,  it  shall  be  determined 
by  the  opinion  of  the  Judges  before  whom  the  matter  depends, 
either  upon  demurrer  or  upon  evidence  to  a  jury  upon  confes- 
sion or  proof  of  the  annual  value  of  the  land,  whether  the  fine 
demanded  were  reasonable  or  not* 

But  upon  the  genera]  issue  pleaded,  as  here  non  assumpsit^ 
the  particulars  are  but  matter  of  evidence,  and  need  not  be  set 
forth  in  the  declaration ;  for  the  point  of  the  action  is,  whether 
the  defendant  indebitatus  did  assome ;  and  in  the  evidence, 
what  the  wares  were,  or  whether  necessary  or  no,  comes  in  but 
obliquely ;  and  it  shall  be  supposed  that  the  particulars  ap- 
peared  in  proof,  and  that  they  were  necessary.  The  Court 
directed  the  jury ;  and  if  it  had  been  otherwise,  the  defendant 
might  have  demurred  upon  the  evidence,  and  we  are  to  judge 
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only  of  what  the  jury  doubted,  which  was,  not  whether  the 
wares  were  necessary,  but  being  necessary  whether  being 
taben  np  without  the  husband's  consent,  the  husband  was  in 
Uw  bound  by  the  wife's  contract.  , 


Harg.  HSS. 
Jfo.  67,  foL 
St. 


In  page  SI  of  No.  57  of  the  manuscripts,  there  is  what  in 
the  title  is  stated  to  be  an  <<  imperfect  argument,  of  use  only  as 
to  the  contracts  by  servants  not  touched  in  the  other  aigument 
delivered  in  the  Exchequer  Chamber.**  It  is  obTiousIy  a 
sketch  by  Sir  Orlando  Bridgman  himself;  and  it  seems  proper 
to  be  published,  so  fiir  as  to  introduce  the  analogy  between 
the  relations  of  husband  and  wife,  and  those  of  master  and 
servant. 

^^  For  the  matter  in  law  I  am,  by  the  consent  (dd)  of  my 
brethren  of  the  Common  Bench  and  Exchequer,  for  whose 
advice  this  case  was  adjourned  hither  out  of  the  lying's  Bench, 
to  deliver  our  concurrent  opinions  upon  the  first  and  general 
point  wherein  we  do  all  agree  in  the  matter  of  law  against  the 
plaintiffs. 

<'  And,  therefore,  the  two  other  points  not  spoken  to  at  the 
bar,  and  being  to  be  argued  only  upon  admittance  of  the  law 
to  be  contrary  to  that  wherein  we  do  agree,  no  opinion  hath 
been  given  therein  by  my  brethren.  Nor  shall  I  say  any  thing 
of  myself  setUentialiier ;  but  only  that  it  is  not  to  be  taken  for 
granted  that  those  points  of  the  husband,  his  forbidding  the 
plaintiffs  to  trust  his  wife,  or  concerning  the  allowing  of  her 
maintenance  after  her  departure  against  the  husband^s  will, 
are  over-ruled.  There  is  that  in  them  which  might  deserve  our 
present  consideration,  if  we  had  not  been  unanimous  in  the 
other  point ;  for  as  to  the  first,  the  forbidding  the  plaintiffs  to 
trust  the  defendant's  wife,  if  necessity  did  make  the  wife's  con- 
tract  for  apparel  good  against  the  husband,  yet  there  appears 
no  necessity  that  this  contract  must  be  made  with  the  plaintift : 
and,  therefore,  it  is  to  be  considered,  whether  the  defendant's 
forbidding  them  to  trust  her  doth  not  stand  good  as  a  prohi- 
bition, unless  it  were  found  by  the  verdict  that  she  could  not 
take  it  up  of  any  other  persons  (which  is  not  found)  ;  for  per-? 
baps  he  might  have  just  cause  to  except  against  them  for  un-. 
If  a  servant  reasonable  prices,  or  bad  wares,  or  ill  usage  formerly.  If  my 
^?'^"S[  to  b^  servant  had  been  formerly  employed  to  buy  mercery  wares,  or 

wares  for  the  use  of  a  family,  buy  still,  continuing  in  the  family,  the  master  is  bound 
by  it:  but  if  an  express  prphibttion  be  given  to  the  tradesuaa  not  to  sell  to  that 
serranty  the  {lower  which  )ie  had  in  law  ceaseth. 


{dd)  The  other  Judges  themselves 
delivered  their  opinion  in  this  case 


contrary  to  this  apparent  expectji^. 
tion  of  Sir  Orhuido  Bridgman. 
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other  tbings^for  tfae  use  of  my  fiimily,  if  he  buy  still  (continuing       ^  1663. 
>ny  servant)  I  am  bound  by  it ;  but  if  I  prohibit  the  mercer  to     ^'^^^^^ 
^ell  to  him^  the  power  which  he  had  in  law  ceaseth,  if  he  trust      ^^^^ 
him  contrary  to  this  express  prohibition.    And  it  shall  not  bind       Scot^ 
^e ;  for  aliud  est  prohibere^  aliud  non  dedicere  ;  [8  £.  4. 11.  Br^ 
Contract,  9^.  It  binds  not,  if  the  servant  after  a  countermand 
to  him  given,  dp  buy.    By  the  same  reason,  if  the  mercer,  after 
a  countermand  to  him  given  do  sell.]    I  say  this  may  be  urged : 
but  yet  it  seems  to  me  in  our  case  of  a  feme  covert,  that  this 
point  fells  into  the  main  question ;  for  if  the  law  will  create  n 
^ebt  upon  jthe  wife's  taking  up  goods  against  the  husband's 
will,  to  charge  the  husband,  the  prohibition  precedent,  I  think^ 
cannot  filter  the  law.    And  it  differs  from  the  case  of  a  ser^  A  senrant^li 
vant ;  for  a  servant's  contract  is  supposed  good  upon  an  autho*  snpposed  to 
rity  given  by  the  master  himself,  which  may  be  recalled.  But  the  be  good  upon 
wife,  admitting  the  law  to  be  with  the  plaintiffs  upon  the  main  ^^^  by  the 
point,  is  supposed  to  act  upon  an  authority  and  contract  made  master  mm- 
by  law,  which  the  act  of  the  p^rty  cannot  prevent  JjJ|^  be  i^ 

^^  But  we  do  all  agree  upon  the  main  and  general  point  (laying  called, 
aside  the  consideration  of  all  other  circumstances  in  the  case)  VoL  85, 
that  if  the  husband  do  not  allow  to  his  wife  necessaries,  as  ap« 
parel,  or  the  like,  and  she  take  them  up  upon  trust,  the  husband 
is  not  chargeable  to  pay  for  the  same. 

<^  I  shall  very  briefly  deliver  the  reasons  thereof,  and  iacident-» 
ally  answer  the  reasons  to  the  contraryt 

^^  Th^  reasons  are  these:  the  common  law  of  the  land  allows 
no  contracts  made  by  the  wife  to  bind  the  husband,  when  hia 
consent  was  not  had  to  it,either  precedent  or  subsequent.  But, 
^dly,  the  ecclesiastical  law,  (which  is  also  part  of  th^  common 
law  in  a  larger  sense)  though  it  extend  not  to  make  good  such 
a  contract,  for  contracts  are  of  temporal  conusance,  yet  it 
provides  a  remedy  for  the  wife,  when  the  husband  Mrill  not 
allow  her  necessaries.  , 

^  For  the  first ;  by  supposition  of  law  the  wife  ought  to  be 
^  subpotesteUe  viri  et  regimine^  et  gubematione  viri  /  they  are 
words  of  the  writ  of  supplkavit^  F.N.  B.  80 (ee)  and  she  is 
not  sui  juris.  If  she  make  a  contract  or  agreement  without  her 
husband,  if  it  should  be  good  in  law  it  must  charge  the  hus- 
band ;  and  the  law  thinks  it  not  reasonable  that  he  should  be 
charged  with  any  contract  qf  his  wife,  without  his  own  consent, 
pur  books  are  full  in  this  point,  13  R.  2.  Ass.  50. ;  2  R.  8.  Br. 
Cont.  40.;  34  E.  1. ;  Det.  163. ;  21  H.  T.  40. ;  and  14  H.  7. 
Bet.  160. 5  20  H.  6.  22.  per  Newton ;  v.  n.  Br.  6S.  iff). 

(ee)  Query,  F.  N.  B.  839.  -  inaashall  be  charged  upon  a  coniract 

iff)  **  Note,  that  sometimes  a     by  his  wife,  baUi^i  serrant  or  such 
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Which  books  prove  that  the  contract  of  the  wife,  though  for 
corn,  bread,  or  other  necessaries,  which  come  for  the  profit  of 
the  husband,  or  are  expended  in  the  household,  or  to  keep  his 
bouse,  (as  the  books  of  91  H.  7.  40.,  and  v.  n.  Br.  62.  are) 
shall  not  bind  the  husband,  unless  he  had  given  a  general  com- 
mand precedent,  or  afterwards  assented  to  it,  as  in  case  of  a 
servant.  And  F.  N.  B.  ISO.  6.  after  all  these  authorities,  con- 
cludes expressly  in  case  of  a  feme  covert,  as  in  case  of  a  servant^ 
the  husband  shall  not  be  charged  by  the  contract  of  the  wife, 
if  he  give  her  authority  to  buy  and  sell  for  him ;  auiermeni 
nienL 

^^  Nay,  the  old  books  were  so  clear  on  this  point,  that  it  was 
long  a  doubt,  if  the  wife  bought  things,  if  they  came  to  the  use 
of  the  family,  but,  upon  the  emption  or  contract,  it  was  not 
expressed  ihBi  they  were  bought  to  the  use  of  the  husband, — whe- 
ther it  was  good,  though  the  husband  did  afterwards  assent,  as 
supposing  it  a  void  contract,  ab  initio.  So  is  SI  H.  7.  4.,  and 
20  H.  6.  23.,  and  v.  n.  Br.  makes  a  query  of  it  (gg)i  But  the 
resolution  of  Tatham's  case,  27  H.  8. 125.  that  the  agreement  of 
the  husband  after  makes  it  in  law  an  agreement  with  him, 
settles  that  doubt ;  and  so  it  is  also  agreed  in  Taylor  and 
Pratt's  case.  In  29,  SO  Eliz.  B.  R.  3Cro.  62.,  an  agreement  or 
gift  by  the  wife  is  good,  if  the  husband  assent  to  it.  So  in  case 
of  a  servant.  Dr.  and  St.  137.,  if  he  makes  a  contract  in  his 
master's  name,  the  contract  shall  not  bind  his  master,  unless 
it  were  by  his  master's  commandment,  or  that  it  came  to  his 
master's  use  by  his  assent ;  which  proves,  that  if  they  came  to 
his  use,  and  not  by  his  assent,  it  binds  not. 

^*  But  though  the  law  make  the  wife's  contract  good  upon  the 
husband's  assent  to  it ;  yet  it  makes  it  good,  not  as  a  contract 
or  gift  of  the  wife,  but  as  the  contract,  gift,  or  agreement,  of  the 
husband.  And  so  it  is  said  expressly  by  Fitzherbert,  in 
Tatbam's  case,  27  H.  8.  fol.  26. ;  for  to  say  truly,  what  the 
wife  acts  in  such  cases,  is  not  properly  as  a  wife,  but  as  a  ser- 
vant;  and  our  books,  which  put  the  case  of  a  contract  by  a 
feme  covert,  at  the  same  time  put  as  parallels  the  case  of  a 
servant  or  monk,  who  is  but  as  a  servant  under  his  sovereign. 


other  person.  As  nrhen  my  bailiff 
1)Ujs  sheep  or  other  things  for  my 
use,  I  must  pay  that  debt ;  and  the 
plaintiff  is  not  bound  to  shew  in  his 
declaration  that  the  bailiff  had  au- 
thority to  buy  for  me;  but  I  am 
liable,inasmuch  as  the  things  bought 
came  to  my  use.    D.  S  T.  R.  8. 

'*  Sut  accordiDg  to  Newton,  if  my 
servant  or  wife  buy  any  thing,  I  am 


not  liable,  although  this  comes  to 
my  use  afterwards.  But  if  the  thing 
were  originally  contracted  for  to 
my  use,  then  I  shall  be  liable  if  it 
comes  to  my  use.  Quaere  of  this 
difference.  H.  90.  H.  6.*' 

La  vieux  Natura  Breyiam, 
61.  a.  69.  b.    £d.  1578. 
(grg)  See  note  (Xf)  above. 
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^  And  this  affords  me  another  reason  why  the  wife's  contract       1662. 
for  necessaries  for  herself  binds  not  her  husband ;  for  what  she     ^^*v"^^ 
does  as  a  contractor,  she  does  as  a  servant.    If  a  contract      Manbt 
be  made  by  a  servant  which  binds  the  master,  whether  he       Scorr* 
consented  before  it  is  done,  or  after,  yet  the  declaration  in  debt,  p^j  3^^  ^^ 
or  in  an  action  of  the  case  upon  an  assumpsii  against  the  master,  If  a  contract 
must  be  upon  asupposal  of  the  contract  to  have  been  made  by  J^r^jJ^^Jfch 
the  master  himself.    And  if,  in  the  action  against  the  master,  binds  the  ma»- 
the  declaration  were  laid,  secundum  veriUUem  fitctiy  that  the  ter,  yet  the  ^ 
servant  contracted  for  the  wares  or  goods,  it  were  naught ;  for  ^^1^^  ^  jq 
it  is  the  master's  command  or  assent  that  gives  this  influence  to  action  of  the 
it,  and  makes  it  his  contract.  ^mipn°  a^ 

^'  One  brought  an  action  of  debt  against  another  for  wool  sold  gainst  the 
to  him  by  the  plaintiff's  servant ;  the  defendant  offered  to  wag^  "e^^nT*^ 
his  law ;  the  plaintiff  refused,  because  the  contract  was  made  supposal  of 
by  his  servant,  and  in  this  action  he  had  declared  that  the  ser-  ^^havg*^^ 
vant  sold  the  wool.   Green,  the  judge,  who  gave  the  rule,  said,  made  by  the 
^  We  intend  you  counted,  as  by  law  you  ought,  that  you  your-  "S *®'u  1?" 
self  that  were  the  plaintiff  sold  the  goods  ;  for  otherwise  you  he  consented 
have  no  cause  of  action  against  the  defendant,  but  an  action  of  before  it  was 
account  against  your  own  servant :  and,  therefore,  because  the         ' 
plaintiff  refused  the  law,  judgment  was  given  against  him.'— -9 
R.  2.  Statham. 

*'  And  as  it  is  in  the  case  of  a  contract  by  a  servant,  so 
it  is  in  case  of  a  contract  by  the  wife,  which  binds  the  hus- 
band, either  in  respect  of  his  command  precedent,  or  sub- 
sequent assent  to  it.    If  an  action  be  brought  by  or  against  If  an  action 
the  husband  upon  such  a    contract,   the    declaration   must  Jra!»iM^ 
be  of  a  sale  by  or  to  the  husband ;  or  an  assumpsit  by  or  husband  upon 
(o  the  husband ;  and  so  it  is  in  our  principal  case  here  for  a  contact  by 
necessaries    for    the  wife.      The    declaration    is, — ^tbat  the -^hich  binds 
wares  were  sold  to  the  husband,  and  that  the  husband  pro-  the  husband, 
mised  to  pay  the  plaintiff.    If  the  declaration  were  secundum  gpe^'of  his 
ret  veriUUemj  that  the  wife  bought  the  goods  for  necessaries,  command 
and  so  declared  against  the  husband  as  chargeable  by  law,  it  ^,^bseqnent  ^' 
were  an  ill  declaration.    That  is  the  express  case  of  34  E.  1.  assent  to  it, 
Det.  163.  cited  before  to  other  purposes.    In  debt,  the  plain-  ^J^/^^igJ^ 
tiff  counted  that  the  defendant's  wife  bought  of  himlOquar-  of  a  sale  »^ 
lers  of  wheat,  which  came  to  the  defendant's  profit :  and  upon  ^^^^  ^^ 
demurrer  the  count  was  adjudged  bad ;  for  the  wife  shall  not 
be  charged  by  it,  nee  per  consequentiam  the  husband  ;  these  are 
the  words  of  the  book.  It  is  true^  that  book  goes  farther, — ^that 
if  the  plaintiff  had  declared  that  the  defendant,  by  Alice  his 
wife,  had  received  so  much  to  his  profit,  he  should  have  re- 
covered ;  and  that    14  H.  7.  was  agreed   accordingly  before, 
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tM%.  FHzh.  Det.  160.  But  that  book  is  not  to  be  understood  ap  it 
^^^^^^^^^  the  delivery  of  corn  to  the  wife  to  the  hiisbdnd's  profit  should 
Maitbt  biiij  ij|m  without  his  consent ;  for  that  is  expressly  contrary 
BcoVr.  ^'^  ^^  ^^^  ^^^'  ^^  ^^  appears  by  the  authorities  Which  have  beeii 
cited,  and  is  acknowledged  by  all  persons  who  have  argued  this 
case  on  the  plaintiff's  side,  and  distinguish  betweetf  necessaries 
received  by  the  wife  for  her  person,  and  things  which  come  to 
the  use  of  the  family ;  and  is  expressly  contrary  to  that  book, 
14  H.  7.  Det.  160.  there  dted.  &ut  Upon  cdnsidifring  the  cases 
it  will  appear  that  the  weight  of  the  case  lies  upon  this  : — 
that  the  wife's  taking  up  the  wheat,  if  the  husband  consent  and 
receive  it,  binds  him.  But  you  must  not  declare  in  that  case 
upon  the  contract  of  the  wife,  but  upon  the  contract  of  the  bus- 
band ;  or  if  you  mention  the  wife,  yet  still  jdu  must  declare 
that  the  husband  contracted  and  received  it  by  the  hands  of 
his  wife  to  his  profit,  by  the  husband's  general  Command  pre- 
cedent, or  assent  subsequent ;  it  coming  to  his  profit,  makes  it 
a  good  contract ;  and  so  is  that  case,  Det.  160.,  to  which  it 
refers,  and  refers  opbn  that  point  only.  But  the  husband's 
tonsenting  or  not  consenting  appears  not,  which  is  to  be  men- 
tioned in  the  declaration,  it  being  part  of  the  matter  of  evi- 
dence after  issue  joined,  whether  it  was  his  consent  ol*  not ;  and( 
also,  if  the  servant  or  wife  do  make  a  (Contract  for  that  which 
comes  to  the  profit  of  the  husband,  it  shall  be  presumed,  primd 
facicj  that  there  was  either  the  command,  or  allowance  of  the 
husband  or  master ;  for  no  one  is  presumcid  to  do  an  imjusi 
thing.  But  still  it  is  but  presumptio  donee  probeiur  in  contra^ 
Hum:  S  R.2.  Statham  cited  by  Kitchin  ^hh). 

^^  Now,  the  use  I  make  of  the  cases  before  cited  is  this : — If 
the  wife  might  bind  the  husband  by  law  for  necessaries  for 
hersejf,  without  his  command  or  consent,  the  same  law  which 
created  that  right  and  interest  to  the  wife  would  also  have 
enabled  the  plaintiff  to  declare  secundum  teritatem  facliy  ac- 
cording to  the  truth,  that  the  wife  took  up  the  goods  for  ne- 
cessaries for  herself,  and  so  have  charged  the  husband.  But 
the  law  not  allowing  any  such  declaration,  but  only  to  declare, 
as  in  the  case  of  a  servant ;  so  in  the  case  of  a  wife  there  must 
be  a  command  precedent,  or  assent  subsequent,  if  you  will 
charge  the  husband  by  the  wife's  contract,  though  for  neces- 
saries fit. 

'^  It  were  a  strange  instance,  and  without  a  parallel,  that  the 
wife  might  charge  and  fetter  her  husband  by  her  contract 
against  his  will,  and  slip  her  own  neck  out  of  the  collar.     Bui 

■'  ■  .  ,  r 

(hh)  On  Court  LeeU,  186.  b. 
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the  law  makes  no  diflference^  it  appears  by  these  cases,  between       1662. 
the  contract  of  a  servant  and  of  a  wife,  oi^  between  a  wife  where     ^^^^^^^^ 
she  contracts  for  herself  for  necessaries,  and  where  she  con-      Manby 
tracts  otherwise  for  herself.    The  declaration  must  still  sup-       Scott« 
pose  the  contract  to  be  made  by  the  husband  or  master ;  and 
therefore,  as  in  the  other  cases,  the  ground  in  law,  why  it  is 
laid  to  be  the  husband  or  master's  contract,  is  his  command,  or 
assent,  for  otherwise  it  were  not  his  contract ;  so  it  must  be  in 
this  case  also. 

*<  To  say  the  truth,  these  cases  of  contracts  by  servants  or  Fol.  S7.  b« 
femes  covert  consist  more  of  a  matter  of  evidence  than  of  law. 
If  a  servant  (who  is  a  servant  conus)  and  used  to  take  up  wares 
on  trust,  takes  up  wares,  and  they  come  to  the  use  of  the  family, 
in  an  action  against  the  master,  the  Judge  will  give  direction 
to  find  for  the  plaintiff;  for  his  being  a  known  servant  and 
used  to  take  up  wares  upon  trust,  and  the  goods  coming  to  the 
use  of  the  ftmily,  it  shall  be  presumed  that  he  had  authority 
from  his  master,  or  that  his  master  consented  to  it,  and  that  it 
was  bought  to  his  master's  use  and  in  his  master's  name.  But 
if  upon  pleading,  a  verdict,  or  direct  evidence,  it  shall  appear 
that  the  servant  had  no  such  power  to  take  up  on  trust,  nor 
that  the  master  assented,  there  the  law  will  lie  against  the  plain** 
tiff;  for  the  servant's  power  is  not  further  than  the  authority 
given  him.  If  it  be  only  to  buy  with  ready  money,  he  cannot  go 
on  trust.*' 

This  imperfect  argument  concludes  in  the  fellowing  words  : 
^^  It  is  safest  to  follow  the  steps  of  our  ancestors;  and,  though  our 
law  do  not  allow  so  extravagant  a  power  as  this  to  the  wives, 
yet  there  is  so  much  provision,  care,  and  indulgence  for  them 
by  the  laws,  and  the  genius,  custom,  and  constitution  of 
the  people,  which  gives  them  more  freedom  of  converse  than  in 
other  nations,  where  the  wife  hath  a  peculiar  estate,  that  it 
bath  been  called  the  women's  island;  that  it  was  no  less  than 
a  proverb,  that  if  a  bridge  were  made  over  the  sea,  all  the 
wives  in  Europe  would  come  hither ;  and  I  trust  that  fiur  cha* 
racter  will  still  be  given  of  this  nation. 

^'  So  that  1  have  done  with  the  case ;  the  ecclesiastical  law 
provides  a  remedy  for  the  wife  where  ther  husband  denies  her 
necessary  maintenance.  The  common  law  allows  not  the  wife 
to  do  any  thing  by  way  of  contract,  which  may  charge  herhus« 
band,  without  bis  consent ;  no  authentic  report,  or  record  in 
any  age  or  succession  of  time,  hath  or  could  be  produced  of 
such  an  action  brought  and  maintained,  till  those  troubles, 
and  after  the  coercive  power  of  the  ecclesiastical  courts  taken 
away;  and  the  inconvenience  would  be  exceeding  great  if 
anch  a  law  should  be  now  introduced ;  and  therefore  I  con- 
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ceive  it  test,  stare  super  vias  aniiquas  ;  and  as  well  on  behalf 
of  my  brethren  of  the  Common  Bench  and  Exchequer,  as  of 
myself  do  advise  my  lords  the  Justices  of  the  King's  Bench 
to  give  judgment  for  the  defendant'* 


HUTCHINS  V.  PLAYER,  Chamberlain  of  London. 
Hil  14andl5Car.  IL(fl) 

[An  ancient  custom  in  the  City  of  London  for  the  Mayof  i^nd  Alder* 
men,  with  the  assent  of  the  Common  Coancil,  to  make  by-laws  in 
order  to  enforce  the  execotion  of  their  other  good  customs,  Is  good, 
if  the  by-laws  are  beneficial  to  the  public,  and  ooosittent  wltb 
the  good  faith  upon  which  the  Corporation  of  London  is  bound  to 
act. 

The  act  of  Common  Council  to  regulate  old  and  new  draperies  in 
filackwell  Hall  and  Leadenhall  is  valid.] 


"Rwrg.  MS. 
Ko.  56.  foL 
22. 


,The  custom 
in  the  city  of 
London  to 
make  by-laws 
hath  been  al- 
lowed beyond 
the  time  of 
memory. 


Bbidgman,  C.J. 

A  writ  of  habeas  corpus  issued  to  the  Mayor,  Aldermen,  and 

Sheriffs  of  London,  to  bring  the  body  of  Samuel  .Hitchins, 

alias  Hutchins, before  the  Justices  at  Westminster,  die  Veneris 

proxim.  post  Octab.  Hilariij  teste  S8  Nov.  14  Car,  2.     Sir 

John  Robinson,  Mayor,  the  Aldermen,  and  Sir  Thomas  Bind- 

worth  and  William  Turner,  the  Sheriffs,  make  this  return : — 

That  London  is,  and  time  whereof  the  memory  of  man 

is  not  to  the  contrary,  hath  been,  an  ancient  city;  and 

that  in  the  said  city  habetur,  et  a  toto  tempore  prse- 

dicto  habebatur  consuetude  usitata  et  approbata,  quod 

si  aliquas  consuetudines  in  dictd  civitate  obtinent  et 

approb.,  in  aliqu&  parte  difficiles  et  defectivae  exis- 

tunt,  seu  existerunt,  aut  aliqu&  in  e&dem  civitate  de 

novo  emergentia,  ubi  remedium  prius  non  existet, 

seu  existerit  ordinatum,  emendatione  indigeant  Maior 

et  Aldermanni  civitatis  praedictae  tempore  existentes 


(a)  "  Upon  a  hdbea$  corpus  for 
Hutchins,  a  special  bUaco  in  Lon- 
don was  returned  with  the  body, 
and  the  court  would  not  bail  him  ; 
for  there  no  precedents  could  be 
awarded;  but  he  was  bailed  to  a 
certain  day  ad  eomparendum ;  and 
9oiedUiniim.'*   Harg.MSS.  No. 


55.  fol.  153.  This  case  is  cited  in 
Mr.  Norton's  argument  against  the 
claim  of  non-freemen  to  deal  by 
wholesale  within  the  Jurisdiction  of 

the  citj  of  London;  pastim^  1821. 

And  in  an  enquiry  into  the  elective 

franchise  of  the  citizens  of  London 

by  Mr.  Schultzes,  1822. 
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de  asseosu  communiaratn  ejusdem  civitatis,  remedium        1063. 
coDgruum,  bonsB  fidei  et  rationi  conforme,  pro  conimu- 
ni  utilitate  civium  dictae  civitatis,  et  aliorum  fidelium       "tchijis 
domini  regis  nunc  et  progenftoruin  suoruro,  ad  ean-     Playi;r. 
deni  confluentiuoii  apponere  possint  et  potuerint  et 
ordinare  quoties  et  quando  eis  videbitur  expedire. 
Dam  tamen  ordinatio  bujusroodi  domino  regi  nunc 
et  progenitoribus  suis,  et  populo  suo  utilis,  et  bonas 
fidei  et  rationi  consona  sit. 
And  sets  forth  that  the  said  custom,  and  all  other  their  And  raiified 
customs,  authoritat^  parliament!  7  E.  2.,  were  ra-  ||J^g^^^  ^'^ 
tified.    And  that  in  a  common  council,  held  secundum  is  Ctr.  s.  An 
consuetudinem  civitatis  Londini  in  camera  Guild-  actoftbeciiy 
aldi  ejusdem  civitatis,  4  die  Decemb.  anno  domini  reirulatethe 
regis   nunc  &c*    13,   per  Joanoem  Frederick,  tunc  old  and  new 
Maiorem  civitatis  Londini  predict!,  ac  ejusdem  civi*  Blackwell 
tatis  tunc  Aldermannos,  de  assensu  communiarum  Hall  and 
ejusdem  civitatis  in  eodem  communi  consilio  assem-  ^ithMnalties 
blat  exist*,  secundum  prsBdictam  consuetudinem  civi-  for  disobe- 
tatis  praed.  ordinat.,  enactitat.  et  stabiiitat.  fuit,  modo  ^luloriling* 
et  forrofi  prout  in  Anglicanis  verbis  hie  sequitur,  viz.  imprisonment 
An  act  for  the  better  regulating  of  the  old  and  new  ?/^he  ^^U^' 
drapery  in  Blackwell  Hall  and  Leadenhall,  (and so  shouldnot be 
aets  forth  the  whole  act  in  ha:c  verba,  as  it  is  in  the  P^'^- 
print.  (6) )  And  the  return  further  sets  forth  that,  J^jow^fn* 
before  the  writ  came  to  their  hands,  Samuel  Hut-  custodyunder 

.  the  said  act  of 

the  city. 
(h)  In  Maitland's  History  of  Lon-      purposes  to  which  the  site  of  the  said 
don,  p.  462.  the  act  is  printed  at      market,  or  any  part  thereof,  were 
length,  and  dated  20  June  1678,      subject  by  virtue  of  the  said  acts  of 
^hich  seems  to  be  a  mistake.  parliament,  or  by-law,  prescription, 

By  a  local  act  of  parliament,  55  or  usage,  or  otherwise  howsoevert 
G.S.9S.,  which  recites  **  that  Black-  should  cease,  and  be  utterly  void, 
^eU  Hall  was  a  market  for  cloth8»  to  all  intents  and  purposes  wbatso- 
and  bad  been  regnlated  by  the  acts     erer.** 

of  parliament  of  4  and  5  P*  and  M.  Not  only,  also,  has  Blackwell  Hal! 
c.  5. ;  39  Blir.  c.  80. ;  8  and  9  W.S.  been  disused  for  many  years  as  a 
c  9.  { and  1  Geo.  1.  st.  1.  c  15.  s  and  market  and  public  store-room  for 
^^'MjfiiVoR/intc^if  for  many  years;  cloths;  but  other  objects  of  the  act 
aad  that  the  Mayor  and  Commonul-  of  Cummuu  Council,  as  the  compel- 
ty  and  Citisens  were  desirous  to  pro-  ling  factors  to  be  admitted  by  the 
vide  coHTenient  buildings  for  courts  Conrt  of  Aldermen,  and  the  subject- 
of  justice  upon  the  site  thereof;  ing  the  cloths  to  certain  ezamina- 
therefore  the  said  recited  acts  of  tion,  have  long  been  disregarded, 
parliameat  were  repealed;  and  it  was  Experience  seems  to  prove  that  va- 
enacted  that  the  said  market,  and  riousrc^iriclions,  so  strongly recom- 
the  office  of  keeper  thereof,  and  thd  mended  by  Sir  Orlando  Bridgman 
tolls  and  profits  of  the  same,  and  all  as  necessary  to  the  well  being  of  the 
the  public  and  common  uses  and     trade  i>f  the  country,  are  useless. 
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cbins  was  taken  in  the  eity  of  London,  and  in  prison 
under  tbecostodj  of  the  Sheriflb,  detained  by  Tirtue 
of  an  original  bill  of  a  plea  of  debt  upon  demand  o€ 
bL  against  bim,  19  Sept.,  14  Car.,  in  the  King^a 
court,  beld  before  Sir  John  Frederick  their  Maior, 
and  the  Aldermen,  aceording  to  the  ciwlom  of  the 
city,  at  the  suit  of  the  Chamberlain,  upon  the  said 
act  of  Common  Council ;  and  sets  forth  the  tenor 
of  the  bill  in  htte  verba^  wherein  is  set  forth  that 
vigore  ei  mithariiate  communis  consiUi  prmdm  (int.  al.J 
enactiUti.  et  itabilitai*  cJcisLy  That  all  broad  cloths  &c. 
shall  be  pitched  and  har«boored  in  Blackwell  Hall  and 
Leadenhall  respectively,  &c. ;  and  that  they  shall  be 
duly  entered,  and  the  doty  and  the  hallage  paid  for 
Ihe  same,  as  in  the  act  is  mentioned,  before  they  shall 
be  removed ;  and  sets  forth  the  clattse  what  commo- 
dities are  to  be  pitched  and  har-boured  at  Blackwell 
Hall,  and  what  commodities  at  Leadenhall, — commo- 
rantor  donee  inde  intrat.  visa  et  scrutat.  sunt  re- 
spective, et  vendit.  prout  in  actu  prsdicto  dirigitur, 
vel  permissa  sunt  asportari  prout  in  acto  pned.  direct, 
et  limit,  exist  ;  et  hallagium  sol.  per  eosdem  ut  ante 
dictum  est.    And  that  it  was  further  enacted,  that  no 
person  should  be  a  broker,  liictor,  or  buyer  in  any  of 
the  halls  aforesaid,  unless  he  should  be  first  approved 
and  admitted  by  the  court  of  the  Lord  Mayor  and 
Aldermen,  and  had  entered  a  recognisance  in  the 
King's  court,  &c. ;  and  so  recites  both  the  clauses 
touching  factors,  and  the  clause  for  recovery  of  the 
pains  and  penalties  forfeited  and  incurred  by  virtue 
of  the  said  act  of  Common  Council ;  and  before  the 
aflSrmation  of  the  said  original  bill,  iA%.  21  Aug. 
anno  regni  regis  nunc,  &c.  14,  vendebat  personar 
eidem  querenti  incognits  in  aulfi  communiter  vocat. 
Blackwell  Hall,  ut  factor,  10  pannos  latos  et  tempore 
venditionis  nee  ad  aliquod  tempus  postea  exist.,  inde 
approbat.  et  admissus  per  dietam  curiam  Mayor,  et 
Aldermannum,  licet  prsedictus  defeodens  fuitresidena 
infra  bane  civitatem,  scilicet  in  parochifi  prsd.  in« 
super  14  dies :  vis.  SO  dies  ante  talem  venditionem, 
contra  formani  et  effectum  actus  communis  consilii 
prsed.,  per  quod  actio  aocrevit  to  the  plaintiff  for  the 
said  S/.,  &c.  sic  causa  pred.,  adhuc  maoet  ibidem,  ia 
cur.  praed.  indeterminat ;  et  hec  est  unica  causa  cap-^ 
tionis  et  detentionis  praed.  SamuelHutchins  in  penonA 
sub  costod.  pra^d.,  quam  una  cum  corpore  ejoaden 
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Samuel  Hotchios  ad  diem  et  locum  in  brevi  prsed.  men-*        1 60  3; 
tionat.  parat.  habemus  prout  per  breve  illud  nobis  prae* 
cipitem. 

Before  I  consider  the  matter  of  tfae  return,  there  be  several 
objections  in  my  way,  made  against  the  form  of  it  by  my  bre- 
thren who  aif  ned  at  the  bench,  whereupon  they  conclude  that 
Hutchins  the  prisoner  ought  to  be  discharged. 

I  might  give  one  general  answer  to  most  of  them,  that  they 
are  grounded  upon  these,  or  some  of  these  suppositions  :-— 
First,  That  the  case  of  the  city  of  London  is  to  be  resembled 
to  the  cases  of  other  inferior  courts ;  Secondly,  That  the  ordi* 
nances  in  acts  of  Common  Comicil  made  by  them  are  to  be  re- 
Mmbled  to  other  by-laws ;  and,  Thirdly,  That  the  returns  and 
pleadings  upon  a  writ  of  habeas  corpus  are  to  be  resembled  to 
pleadings  in  other  actions ;  which  ground  I  cannot  agree  unto, 
as  I  shall  shew  anon.    But  I  shall  consider  them  severally. 

1st  obj.— My    brother  who   first   argued,    objected,— that  Where  a  writ 
whereas  they  were  commanded  to  return  the  body  una  cum  die  et  cJm!!lV\m 
causa  capHoniSy  the  return  is,  quod  ante  advenium  islius  brevis.  **  to  returo 
Hutchins  was  taken,  without  mentioning  the  day ;  and  the  [J®  ^y  ^^ 
teste  is  the  S8th  of  November,  returnable  in  Hilary  Term.         cause  of  Uie 

The  return  was  just  so  in  Wagoner's  case ;   and  is  fre-  in^prison- 
qnently  so  m  other  returns.     The  day  when  be  was  taken  is  i^^  ^w  ^f 
seldom  material,  so  it  be  ante  advenium  brevis.    If  it  should  tkeukinfris 
be  conceived  material,  the  party  may  move  for  an  amendment  teriallTsothat 
of  it,  and  cause  them  to  amend  the  return :  but  it  is  no  cause  i^  lie  before 
to  discharge  (c)  the  party.    And  in  this  case,  the  cause  of  his  Ife  wr?^  ^^ 
imprisonment  appears  sufficiently,  and  certainly  enough  for  If  it  should  be 
the  Court  to  discharge  the  party,  or  remand.  Whether  he  were  brmateriiU^ 
taken  the  first  or  second,  or  any  other  day  of  November  is  not  the  party  may 
material,  but  only  that  he  was  taken  "  ante  advenium  brevis.^*     ^^^^^^  *°  t 

2d  obj. — ^That  a  capias  was  the  first  process  upon  which  the  return; 

Hutchins  was  taken,  and  there  can  be  no  arrest  upon  the  first  ^^^  it  is  no 

.__       .  .   i.    •  4  cause  fordiV 

process  in  an  inferior  court.  charging  the 

This  I  shall  answer  anoq,  when  I  come  to  consider  the  re-  party, 
cord  of  the  actions  brought  by  the  Chamberlain  of  London  in 
the  Court  of  the  Mayor  and  Aldermen. 

But  whereas  it  was  said  that  a  by-law  to  prosecute  by  action  5  co.  64. 

and  arrest  is  naught,  as  a  by-law  upon  pain  of  imprisonment :  Clark*scase, 

I  utterly  deny  it,  as  against  all  the  precedents,  whereof  there  a  bj'law  to 

are  hundreds  of  actions  of  debt  brought  by  the  Chamberlain  prosecute  by 

open  acts  of  Common  Council,  against  the  express  resolution  J;^'iJJ"^*"^ 

in  the  case  of  the  Chamberlain  of  London  ;  as  that  the  ap-  order  to  en- 

pointment  that  the  Chamberlain  may  bring  an  action  of  debt  ^^J^^J^^- 

(e)  In  the  maonscript  the  word  is     to  require, ''  discharge.".  i^^' 

**  remand:**  but  the  context  seems 

t8 
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1663.  was  good,  and  allowable  by  law.  It  were  strange  a  capias 
^*^"><^  should  lie  here  at  Westminster  in  debt  for  an  accompt,  or  pain 
HuTCHiNs    in  {I  court  baron  or  inferior  court ;  and  yet  not  lie  in  Liondon 

Player.      °P®"  *"  action  there. 

But  in  case  of  a  by-law  or  ordinance,  the  difierence  is  ap^^ 
parent  between  imprisonment  which  is  in  pcmam^  and  is  the 
end  of  the  suit ;  and  imprisonment  in  cuslodiam  only,  and  ta 
If  a  by-la  IT      bring  the  party  to  answer.     If  a  by-law  or  ordinance  be  made 
be  made  fhat^  upon  doing  or  omilltng  such  an  act,  the  party  should  bir 

ins  or^omit^  imprisoned,  it  is  naught ;  for  it  is  the  end  of  the  suit.  The  party 
ting  stich  an  hath  no  remedy  to  free  himself  from  it ;  and,  therefore,  it  can-* 
shoul/b^m^  "®^  ^  ^^"®  '^y  ®  W-l*w.  But  where  the  by-law  is  a  pain,  or 
prisoned,  it  is  money  mulct,  for  which  debt  will  lie,'  the  imprisonment  is  only 
?t*is  the  end  of  ^^  bring  him  to  answer:  he  may  help  himself  if  he  will  by  pay- 
the  snit;  the  ifig  it,  or  putting  in  bail  till  the  suit  determined ;  if  he  lie  in 
P*''*y,^*J'*  °°  prison,  it  is  to  be  presumed  his  own  fault. 

f^eehimtelf  from  it,  and  therefore  it  cannot  be  done  hj  a  by-law.  Where  the 
by-law  is  a  mpney  mulct,  for  which  debt  will  lie,  and  irapriscmment  on  nonpav- 
inear,  it  is  good,  because  the  party  may  help  himself  if  he  will,  by  paying  the 
money,  or  putting  in  bail. 

Sdobj. — The  third  objection  was  made  upon  the  pleading 
the  customs,  that  the  Mayor  and  Aldermen,  time  out  of  tnind^ 
de  assensu  communiariorum,  have  made  ordinances ;  whereas 
they  were  Mayor  and  Aldermen  but  within  memory  ;  and  the 
time  immemorial  roust  be  from  the  1  R.  1.  inclusive. 
I  answer,  firat,  it  is  returned  here  that  they  were  Mayor  and 
,  Aldermen  time  out  of  mind,  and  so  to  be  believed  upon  this 

Co.  J.  I6S.       return.    Secondly,  There  was  a  Mayor  .1  R.  1.,  though  not  of 
their  choosing,  and  Aldermen ;  and  it  shall  therefore  be  pre- 
Reg. «.  sumed  to  be  so*    The  Register,  which  is  our  ancientest  law- 

book, directs  writs  ^^  Maiori:'  And  Glost.  6  E.  I.  c.  12,  13- 
Aretarnupon  ^^  Maiori  et  Balivis.'^  In  Andrew  de  Vine's  ease,(cf)  in 
coryMistobe  ^^^^y  theSixth^stime,  and  in  all  the  returns  which  I  have  ever 
taken  leas  .  seen,  the  customs  are  set  forth  as  here ;  and  it  is  one  thing 
the  pleading  ^^  make  a  return  upon  a  habeas  corpus^  and  another  to  plead 
of  a  prescrip-  a  prescription. 

^'^°'  4th  ohj.~A  fourth  objection  was,  from  the  variance  between 

the  custom  that  is  set  forth  and  the  ordinance.  The  custom 
is,  that  the  Mayor  and  Aldermen  assensu  communitatis  reme- 
dium  congruum,  &e.  apponere  possint,  et  ordinare  :  but  the 
act  of  Common  Council  is  said  to  be  de  assensu  communiario^ 
rum  ;  and  commoners  may  be  such  as  have  commons  be- 
longing to  Uiem,  or  the  like ;  and  are  not  the  same  as  com" 
monaltj/.^ 

(0  stated  below  from  the  City  Records. 
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•  Bnt  this   objection  is  anawered  by  a  view  of  the  record        1663. 
itseir,  which  hath  not  the  yiford^  communilatis^^*  but  ^*tom^      ^*^W^ 
mumarioruntj**  in  both  places.    Indeed  in  the  prerecited  case     "^'^cnnis 
of  Wagoner^  it  is  ^^  communitatis^*  in  both  places:  but  there      Playek; 
is  a  legal  difference  between  ^^  communiariC*  and  ^^  communis  Construction 
talis''  in  I-iatin,  as  it  is  in  English  between  «  a  commoner'*  ?!^^^^^f^ 
and  '*  commonalty/'    I  and  you,  and  every  of  us  who  are  un-^  ta»;'  and 
der  the  degree  of  nobility,  are  **  commoners.*'    In  London  "  ^wwwtf- 
their  assemblies  have  some  resemblance  to  the  assemblies  in 
parliament.    They  have  a  house,  or  body  consisting  of  Lord 
Mayor  and  Aldermen,  who  consult  apart  by  themselves ;  and 
another  of  commoners ;  and>^  the  commoners"  are  those  whom 
we  call  Common  Council,  selected  out  of  the  whole  coramon- 
altj.    Now  the  custon:  is,  <^  that  the  Mayor  and  Aldermen  by 
assent  -of   those    commoners    (not   the  whole   commonalty^ 
may  supply  defects,  make  by-laws,"  &c.  and  it  is  at  such 
Common   Councils  that  ordinances   are  made.    At  common 
balls  (e)  all  ^  the  commonalty'^  are  or  may  be  present :  but 
at  Cemmon  Council  only  ^^  these  commoners |"  and  so  they  are 
.called. 

5th  obj. — ^My  brother  Brown  made  another  objection,  that 
it  appears  not  that  Hutchins,  the  defendant  there,  was  a 
Aeeroafe,  or  a  foreigner,  and  therefore  shall  be  taken  strongest 
that  he  was  a  foreigner;  and  being  a  foreigner,  he  ought  to 
have  notice  of  the  act  of  Common  Council. 

First,  if  notice (/)  were  necessary,  it  shall  be  presumed; 
for  it  is  said,  vendebat  ut  Jactor  contra  Jbrmam  et  effeclum 
4Ktus :  if  notice  were  necessary,  he  was  no  offender,  unlets 
he  had  it.  Secondly,  if  he  had  no  notice,  he  might  have 
alleged  it  in  the  action  below  in  his  own  excuse.  Was  it  evet 
.pleaded  that  they  did  give  notice  of  the  ordinance,  or  any  ac- 
Uoo  upon  an  act  of  Common  Council  ?    This  were  to  alter  the  > 

course  of  pleading.    But,  thirdly,  no  notice  is  to  be  given  of 
the  act  of  Conunon  Council :  it  is  (<;ar /oei/  and  every  man,  at  The /rxf^rf 
his  peril,  must  take  notice  of  it.   As  if  a  Frenchman  come  into  mustbe  takcp 
England,  he  must  take  notice  of  our  laws ;  or,  to  come  nearer,  evcrrinan^ai 
if  a  foreigner  go  into  Wales,  or  county  palatine,  he  must  take  hispcril,wtie(i 
notice  of  their  laws  and  customs.     London  is  a  county  pala-  ^"^^"^jhjii^ 
iine;  and  we  take  notice  of  their  laws  and  customs.     It  hath  concerns  of  • 
been  adjadged  that  a  record  removed  from  thence  with  a  ^^^^^: 
zemre  facias  kic  18,^.  is  good,  not  in  an  inferior  court,  or  ad  county  nalL' 
~ — ^"l  '    tine, andtbe 

(e)  The  oc^auonal  usage  of  select     by  the  livery  of  the  rights  of  **  all  Judges  take 
comraittecs  at  very  early  periods  for      the  commonalty."  notice  of  Uieir 

the  transaction  of  the  public  busl- '       (J)  Sec  Coniyu's  Digest,  lit.  By-  J^^"««>n»Md 
n««  of  the  city  seems  to  have  in-      law,  (C.  2.) 
Ixoducod  a  permanent  usurpation 
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1663.       curiam  ten.  coram  MaioreyifC./  and  the  stile  balh  not  f eetrn- 

^"^^^^^     dum  comuctudinemy&c.f  it  was  no  error;  for  we  take  notice 

BuTCHiNS    ^f  ^jj^jj,  j^^^  ^^^  customs :  and  as  statutes  were  heretofore 

Puitek;     proclaimed)  so  these  ordinances  are  published  and  printed  for 

the  better  divulging  of  them.   But  that  is  not  of  necessity  ;  no 

man  is  bound  to  give  them  notice  thereof;  at  their  own  peril 

thej  are  bound  to  take  notice. 

I  have  done  with  the  objections  made  at  the  Bench  to  the 
fiirm  of  the  return.    I  come  now  to  consider  the  return  itself 
in  the  matter  and  substance  of  it. 
Upon  this  return  there  are  three  things  to  be  considered : 
First,  the  customs  set  forth  in  it. 
Secondly,  The  ordinance,  or  act  of  Common  Council. 
Thirdly,  The  record  of  the  action  brooght  upon  this  act  of 
Common  Council  in  the  Court  of  Mayor  and  Aldermen. 

For  the  first,  the  pleading  is  the  same  as  in  the  case  of  the 
city  of  Ix)ndon,  8  Co.  121.    ^^  That  Xiondon  is  an  ancient  city, 
&c.;  and  that  there  is  a  custom  in  it  quod  si  aUqum  consuet.  in 
did.  dvit.  obtin.  et  epprob.  in  aliqud  parte  difficiks  me  deftc^ 
tivd  existanty  aut  atiqua  in  eadem  civiiaie  de  now  emergeniia 
ubi  remedium  prius  non  exisiity  ordinata  emendatione  indigeant^ 
the  Mayor  and  Aldermen,  by  the  assent  of  the  commonaltj, 
may  put  and  ordain  a  remedy  congruum,  borne  fidei  (t  rationi 
consonumj  pro  communi  uUUiate  civium  et  aliorum  fideUum 
domini  regis  ad  eandem  conjlueni.y  dum  iamen  ordinatio  hujus-^ 
modi  domino  regi   nunc  ei  progenitoribus  suis  et  populo  sua 
utilis  el  bonas  fidei  et  rationi  sit  consona  /  and  that  this  custom, 
and  all  other  their  customs  by  parliament,  7R.  2.,  were  con- 
firmed ;"  and  then  sets  forth,  that  at  a  Common  Council  held 
secundum  consuetud.y8fe.  4  Dee.  13  Cor. 2.,  the  actor  ordinance 
of  Common  Council,  now  in  question^  was  made,  in  hose  verba. 
Ciistomlosup-      My  brother  Archer,  and  some  others  at  the  bar  befi>re  him, 
Foimar^cu9-'°  ^^^®  ^^^^  several  objections  against  this  custom  that  it  is  roid. 
toms,  or  put-  I  think  it  is  good ;  and  therefore  of  necessary  use  to  be  set 
raneSi(»         ^'^^^^  *^  fikeWf  that  by  their  custom,  which  is  confirmed  by  par- 
-where  requir-  liament,  they  have  power  to  make  ordinances,  or  acts  of  Corn- 
ed, is  good.     gj^„  Council ;  and  that  ordinances,  so  made  according  to  that 
finDed^?Tact  ^"^^^^^  ^ confirmed  by  act  of  parliament,  and  according  to 
of  parliament,  the  qualification  prescribed,  do  bind ;  and  that  therefore  these 
distingttished   ordinances  are  not  to  be  compared  to  a  power  by  charter,  or 
bj'diarter »     custom  in  general,  to  make  by*laws.    This  was  the  opinion, 
or  a  coBtom     |,ot  only  of  the  counsel  in  Wagoner's  case,  but  in  infinite  pre- 
to^!MJ>7-     cedents  before  that  case,  and  since,  where,  upon  returns  to 
laiiB.  writs  of  habeas  corpus^  in  the  front  this  custom  of  supplying^ 

defects  in  former  customs,  or  putting  new  remedies,  if  the  case 
requires,  is  set  forth.    And  it  is  the  foundation  of  most  of  tho 
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4>rdiiianc€s  dow  in  force  in  London  for  the  go?ernmeni  of  tbe       ISSS^ 
city ;  wbich  would  be  shaken  if  you  lake  away  this  pillar,  and    ^"^V^/ 
leave  to  London  no  more  power  touching  by-laws  than  you    HuTcaiiis 
do  to  erery  ordinary  corporation  or  company.  Pi.ay8R« 

By  what  law  can  they  remove  the  herb  market  to  Aldersgate-  .|.|^^     ^^^  ^ 
street,  or  settle  the  cloth  market,  old  or  new,  at  Blackwell  the  City  of 
HaJl,  (which  it  is  agreed,  5  Co.  63.  they  may)  and  force  foreign  J^'t'^Jf 
men  to  bring  and  sell  their  goods  there  and  not  elsewhere,  kw8,is|Freat- 
unless  you  allow  this  custom  ?    There  was  no  particular  cus«  er  than  that 
torn  to  settle  them  in  those  places.    And  so  I  may  instance  in  coi^onoioiif 
most  of  the  rest  of  the  ordinances  which  they  have  made;  for  ^^  compsr 
pro  ratione  personarum  iocorum  el  temporum  in  matters  of  trade,  ^^^^ 
they  must  vary  from  their  former  customs  and  usage  in  cir* 
cumstances  (those  things  being  obsolete  and  improper  now 
which  were  their  former  usages,)  or  otherwise  aU  trade  and 
good  government  in  the  city  will  be  destroyed. 
.    It  hath  been  objected  that  there  is  no  such  custom ;  and  this 
way  of  pleading  is  but  of  new  invention  ;  and  it  appears  by  the 
ordinance  in  Wagoner^s  case,  that  by  15  E.  3.  the  king  granted 
just  as  the  custom  is  set  forth,  ^^  that  if  any  customs  before  ob- 
tained were  hard  or  defective,  or  any  things  de  novo  entergentia 
needed  amendment,  they  might  ordain  remedy,  &c  and  so  either 
there  was  no  custom  before,  or  it  is  destroyed  by  the  grant ;  i^^.  '^^''^' 
for  if  tbe  King  grant  liberties  to  a  corporation  it  destroys  and 
determines  the  prescription. 

This  objection  (and  so  my  brother  ingeniously  yielded  it) 

holds  not  in  our  case;  for  a  custom  is  expressly  alleged  in  this 

return)  and  no  such  charter  a3  that  of  15  E.  3.  appears  in  our 

case.    But  I  will  not  help  myself  upon  that  answer,  which 

serves  only  for  his  turn.    I  say,  first,  it  follows  not  because 

.the  charter,  15  E.  3.,  grants  such  and  such  liberties,  that  there- 

fore  they  held  them  not  before.    It  hath  been  usual,  and  con-  H  hath  been 

tinuea  still  unto  this  day,  for  the  corporation  to  take  new  grants  ^"^J^^/j^*^ 

upon  the  entrance  of  every  king  after  his  predecessor's  death ;  of  the  city  of 

and  the  law  allows  them,  though  the  words  be  damus  el  con^  ^^^°  ^^ 

eedinms^  to  plead  them  as  confirmations  if  they  will.  Our  old  mnto  upon 

law  books  take  notice  of  such  a  custom  to  make  ordinances.       ^e  eotrance 

of  c¥cry  King 
.    after  his  predecowor^s  death ;  and  the  kwalloivs  them  to  be  pleaded  as  confirmm- 
Uonif  though  the  words  be  dmmut  el  coneeiimw. 

But,  secondly.  Though  a  charter  may  determine  a  liberty,  ^^  Ais.  pi.  s. 
or  franchise  held  by  prescription,  which  may  also  lie  in  grant,  AltlK>u£h'a 
as  warren,  waif,  stray,  ienere  pladla^  and  the  like;  yet  it  cab-  charter  may 
not  determine  such  a  franchise  as  doth  not  at  all  lie  as  grant,  f- l^T"'*^^  ^ 
By  the  custom  of  London  they  may  devise  their  bouses,  and  franchise, 
devise  in  mortmain*  If  the  King. by  his  charter  grants  they  ^^^c|;°!»y 

grant,  yet  it  caniiot  determine  such  a  franchise  as  duth  not  lie  in  graat. 
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iili'all  devise,  this  charter  avoids  not  the  prescription  ;  becauBe 
the  thing  lies  not  in  point  of  charten  No  more  doth  it  lie  in 
charter  to  amend  their  old  customs,  or  to  supply  their  old 
customs. 

But,  thirdly.  Whether  the  franchise  of  making  ordinances 
to  amend  or  supply  defects  in  former  customs  lie  in  charter  or 
not,  yet  it  is  expressly  confirmed  by  parliament,  7  R.  2.,  as  I 
shall  shew  ;  and  the  parliament  may  grant  that  which  lies  not 
eitber  in  charter  or  in  prescription.  Oh !  but  it  is  objected  that 
the  confirmation  of  a  void  custom  is  void;  that  this  is  an 
usurpation,  and  not  a  custom ;  that  this  is  to  make  London 
like  the  Hans  Towns,  independent  upon  the  parliament,  and 
the  Courts  at  Westminster;  and  gives  them  a  legislative  power 
condendi^  interpretdndij  et  emendandi  leges.  And  that  the  act 
of  parliament,  7  R.  S.,  confirms  only  their  liberties  in  general : 
that  they  shall  enjoy  them  licet  usi  vel  abusi  non  obstante  sta^^ 
tuib^  8^.  but  confirms  not  the  customs  or  franchises  in  particu- 
lar. And  divers  books  were  cited  to  prove  the  difference  be- 
tween a  general  and  particular  confirmation. 

I  have  summed  up  tliese  together  which  were  by  my  brother 
enlarged. 

I  answer,  first,  that  there  is  no  such  danger  of  entrenching 
on  the  parliament,  or  Courts  at  Westminster,  or  other  power, 
or  hurt  to  the  subject,  when  you  consider  what  this  power  is. 
It  is  to  make  ordinances  for  the  amending  of  such  of  their  cus^ 
toms  as  are  diflicult  or  defective;  and,in  case  of  new  emergencies, 
for  applying  new  remedies.  But  in  these  ordinances  there 
miist  be  these  conditions  :--there  must  be,  first,  remedium  con^ 
gruum  ;  secondly,  bdnasfidei  consonum  /  that  is,  as  I  take  it,  a 
remedy  really  and  bonajide^  not  in  shew  only,  and  for  private 
ends,  or  lucre,  upon  public  pretences ;  thirdly,  rationi  con" 
sonvm;  fourthly,  it  must  be  pro  cotntnuni  utilUaie  civiam; 
fifthly,  pro  communi  uiilitate  aliorumjidelium  adeandem  civiiaiem 
confluenlium.  And  it  hath  again  a  further  limitation,  dunrmodo 
regi  et  populo  suo  utilis  sit.  I  understand  not  what  hurt  or 
danger  it  is  for  them  to  have  power  to  make  ordinances  so 
qualified;  and  if  they  be  not  so  qualified,  neither  custoitf, 
charter,  nor  act  of  parliament,  extends  to  make  them  good. 

Secondly,  Where  these  ordinances  are  made,  they  are  not 
the  judges  of  them,  as  was  objected,  upon  a  habeas  corpus. 
The  Courts  of  Westminster,  where  the  ordinances  shall  be  set 
forth,  will  judge  whether  they  be  made  according  to  those  qua- 
lifications ;  and  if  they  be  not  so,  will  judge  them  void.  Thej 
have  power  to  examine  what  their  former  customs  were,  if  the 
ordinances  be  bottomed  on  former  customs ;  and  in  case  of 
new  emergency,  which  had  no  former  custom  to  ground  upoa 
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ft,  tbey  may  examine  whether  they  be  good  for  the  king  and       1662. 
people,  and  so  either  affirm  or  disaffirm  them.  v^V""^^ 

Ndy,  if  the  city  grossly  abuse  their  power,  a  quo  warranto^  or     "utchins 
information  of  that  nature,  may  be  brought  against  them,  and      Plateb. 
their  liberties  seised  into  the  King's  hands.    But  I  confess,  for  if  i},^  q^^  ^f 
niy  own  opinion,  I  hold  all  these  several  qnalifications  of  their  I*ondoQ 
ordinances  are  but  exegetical  of  the  first,  that  is,  that  it  be  ffu^i^we"  a 
remedium  eongruum ;  for  it  is  not  remedium  congruum,  unless  quowarranio^ 
it  have  all  the  other  qualifications.    The  city  are  a  consider-  S^JJ'o^to^ 
able  part  of  the  body  of  the  nation  ;  and  what  tends  to  the  de-  nature,  may 
strsction  of  any  member,  tends  to  the  destruclion  of  the  whole.  ^®  ^I^'S!*^ 
If  it  be  good  for  the  city,  it  is  good  for  the  King  and  people ; 
and  if  it  be  not  good  for  the  King  or  people,  it  is  not  good  for 
the  city.     And  if  it  be  not  raUoni  or  bonce  fidei  consonum,  it  is 
not  remedium^  much  less  eongruum  remedium  ;  and  i(  is  not  a 
remedy,  if  it  be  against  law.    So  that,  in  the  consideration  of 
this  act  of  Common  Council,  it  win  not  be  necessary  to  make  dk 
several  application  of  these  qualifications  to  every  branch  of 
^his  act ;  but  to  consider  it  whether  it  be  remediuth  congruunfj 
and  according  to  law. 

Whereas  it  is  objected  that  7  R.  S.  only  in  general  confirms  Com.  399.  b. 
tbe  liberties  of  the  city,  I  must  agree  the  diflere'nce  between  a  ^^l^^ 
{MMticular  and  a  general  confirmation ;  and  that  my  brother 
hath  rightly  recited  the  number  roll  of* the*  parliament  roll,    * 
7  R.  8.  But  the  course  then  was,  as  you  may  see  in  the  Princes^ 
case,  to  have  charters  in  parliament  under  the  King's  seal  lA  The  early 
«ic^  cases :  and  so  it  was  in  this;  the  parliament  roll  was  not  practice  as  ta 
the  act  of  parliament;  there  it  rs  an  express  charter  In  parlra-  parliament 
inent,  7  R.  2.,  de-  assemu  prmhiortrm^Src  per  ipsum  regem  el 
eonciUum  in  parHamento.    'In  that  charter  there  is  an  express 
recital  of  tlie«  charter,  15  B.  S.;  and  of  this  power  of  making 
supplies  to  defective  ordinances,  and  in  new  emergencies,' 
anoBget  other  liberties ;  and  thus  a  confirmation  of  them  all 
fcy  the  King  deassensu  praslaL,  S^c.  and  this  is  an  express  par- 
ticular confirmation  of  this  franchise.    So  that  now^it  appears  ^y^^  franchise 
that  this  franchise  of  making  bylaws  or  orders^  to  supply  de-  in  the  city  of 
*fiective  or  diflicult  customs,  or  to  apply  new  remedhes*  in  ilev^  J^t  of  orders 
emergencies,  is  expressly  and  particularly  confirmed  in  parlia-  to  apniy  new 
nent;  and  whether  it  were  grounded  upon  former  Osage,  or  *??"".  ^^^^ 
the  charter  of  J5  E.  3.,  will  not  be  material,  it  being  particu-  emergencies 
larly  allowed,  and  made  good  by  parliament ;  and  the  ordi-  '^  *^'^®!?!^ 
nances  are  good  by  virtue  of  that  act  of  parliament,  if  they  be  parliamenu 
made  according  to  the  qualifications. 

I  have  been  the  larger  in  this,  because  this  objection  struck 
at  the  root,  and  trenched  6r  upon,  the  government  of  the  city  v 

in  the  general  $  though  in  this  particular  case,  as  I  shall  shew 
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by  and  by,  I  thiok  the  ordtQance  wtre  good,  if  thU  custom  had 
not  been  set  forth. 

But  now  to  apply  all  this  more  particularly  to  our  case,  and 
to  shew  hoir  far  we  agree,  or  differ,  in  this  case  of  making  or* 
dinances : — Notwithstanding  all  that  hath  been  said,  I  do  not 
conceive  that  this  act  of  Common  Council,  whereby  it  is  en* 
acted  that  no  person  shall  be  admitted  a  fiictor  or  broker  in 
Blackwell  Hall,  or  Leadenhall,  unless  he  be  first  approved 
and  admitted  by  the  court  of  Mayor  and  Aldermen,  doth  bring 
every  by-law  and  ordinance  made  by  them  within  the  compass 
of  the  customs  confirmed  by  the  parliament,  7  R.  2.    For 
though  it  must  be  taken  for  granted,  what  is  alleged,  that 
there  is  a  custom,  by  a  Common  Council,  to  amend  old  cus- 
toms difficult  or  defective ;  and  also  to  ordain  a  remedy  upon 
new  emergencies;  and  that  this  custom  is  confirmed  by  parlia- 
ment, 7  R.  9. ;  yet  all  this  cannot  be  taken  to  make  that  a 
custom  which  was  none.    It  proves  that  they  bad  power  by 
custom  and  charter,  and  that  confirmed  by  parliament,  to  make 
by-laws  or  ordinances ;  and  so  such  ordinances  will  have  the 
effect  of  by-laws  made  by  virtue  of  a  custom  and  act  of  parlia- 
ment, but  not  the  effect  and  force  of  a  custom  as  a  custom. 
To  express  myself  a  little  more  plain: — some  things  are 
good  by  their  customs,  which  are  not  good  in  the  like  kind 
by  their  by-laws ;  as  a  custom  to  imprison,  or  a  custom  whereby 
goods  shall  be  immediately  forfeited,  as  foreign  bought  and 
foreign  sold,  which  are  not  good  by  a  by-law,  constitution,  or 
ordinance^  enabled  only  by  this  general  custom  or  act  of  par- 
liament apponere  remedium  cangruum  where  there  are  new 
emergencies,  or  that  the  custom  be  difficult  or  defisctive :  and 
therefore  it  is  true,  which  bath  been  said  in  that  case  of  Wa- 
goner, in  the  ordinance  the  custom  itself,  that  no  person  noi 
free  should  sell  bjf  retail^  or  keep  any  open  or  inward  shop  Jbr 
sale  of  any  waresj  or  use  of  angf  handicraft  irade^  is  set  forth, 
though  by  way  of  recital ;  and  the  judgment  of  the  Court  of 
Common  Pleas  in  the  report  of  that  case  was  grounded  partly 
on  the  custom,  not  the  ordinance  barely.    But  the  penalty  in 
that  case  was  allowed  to  be  good  by  virtue  of  the  ordinauce 
without  a  particular  custom,  as  it  was  also  in  the  case  of  the 
Chamberlain  of  the  city  of  London ;  and  so  I  take  the  law 
dear  in  this  case. 

It  is  lawful  to  impose  a  greater  penalty  of  5/.  for  the  of- 
fence ;  and  that  it  shall  be  recovered  by  the  Chamberlain,  al- 
though there  were  no  such  custom  before.  But  to  make  a 
constitution  or  by-law  to  have  the  force  of  a  custom  by  virtue 
of  the  general  words  of  the  act  of  parliament  7  R.  2.^  founded 
upon  the  former  custom  to  make  and  ordain  a  remedy  upon 
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new  tneqpeaciett  or  defects,  were  (as  Was  objected)  io  effect  to        1663. 
jire  a  legklative  power.  v^v^ 

But  yet  this  clanae,  by  virtue  of  the  charter  or  castom  con-    Hutchim 
£riDed  by  parliament,  to  give  renedy  in  difficult  or  defective      pJ^ybk. 
costoma^  and  in  new  emergencies,  is  of  singular  use.    If  there  By-Uws  maj 
be  a  custom,  as  in  truth  there  is,  to  prohibit  foreign  bought  and  be  made  to 
foreign  sold,  it  gives  them  power  to  make  by-laws  to  prohibit  g"^cn«ioiiu 
any  thing  which  may  tend  to  elude  or  evade  that  custom;  for  althoarhthey 
it  is  raiiani  cmsonwn  that,  since  custom  which  is  les  loci  hath  J^^^  cu^^ 
settled  S9ch  a  right,  that  all  necessary  expedients  for  the  pre-  did  noteiiiL 
eervatiooof  that  right  should  bevmd;  and  therefore  in  the  5Ck».63. 
Chamberlain  of  London's  case,  custom  having  made  it  a  law 
that  goods  foreign  bought  and  foreign  sold  should  be  forfeited, 
and  divers  statutes  made  against  deceitful  making  of  cloths,  it 
follows  that  to  prevent  the  breach  of  that  custom,  and  of  those 
statutes,  they  may  appoint  several  markets  and  places  where^ 
and  no  where  else,  foreigners  may  sell,  and  that  haUage  may 
be  paid  for  it.    Whereas  without  such  a  custom,  or  other  like 
precedent  groaods,  such  a  constitution  or  fagr-law  was  naught 
So,  secondly,  suppose  a  custom,  that  factors  or  brokers  shall  o?^^^ 
be  elected  out  of  the  freemen  of  their  several  companies,  and  of  makui^bj- 
presented  by  the  wardens  or  others  of  their  several  companies  '^^^ 
to  the  Mayor  and  Aldermen,  and  by  them  to  be  admitted,  al- 
lowed, and  approved  to  be  brt>liiers ;  and  such  a  custom  is  af- 
firmed to  be  in  Londoui  by  staL  1  Jac.  c.  81.,  I  conceive  they 
may  by  virtue  of  this  custom^  confirmed  by  parliament,  ordain, 
that  without  any  such  election,  or  presentation,  they  shall  be 
approved  of  by  the  Mayor  and  Aldermen  ;  or  that  where  there 
is  occasion  of  brokers  or  (Mors  for  any  manner  of  business, 
Mt  within  the  compass  of  any  particular  mystery  or  company, 
they  may  ordain,  that  in  such  cases  the  Mayor  and  Aldermen 
shall  approve  all  such  factors  and  brokers ;  for  this  is  as  well 
within  the  cases  where  the  customs  are  defective,  as  of  new 
emergencies.    For  there  is  no  alteration  of  the  bottom  or 
foundation  of  the  custom,  which  is,  that  none  but  such  as  are 
approved  shall  be  brokers  or  factors.  The  manner  how,  and  in 
what  manner,  and  by  what  persons  to  be  approved,  not  being 
in  itself  unreasonable,  may  very  well  be  altered  by  their  by- 
law, or  act  of  Common  Council ;  for  custom  having  created 
and  settled  a  right  in  them  to  have  such  franchises,  there  is 
now  a  co-operation  of  the  custom  and  of  the  power,  to  make 
by-laws  or  ordinances  in  difficult  or  defective  cases,  or  new 
emergencies.    So  that  such  constitutions  or  ordinances  as  are 
made  for  the  better  preserving  their  rights  and  customs  are 
good.    So  that  I  hold,  if  there  were  no  more  in  the  case,  yet, 
they  having  a  right  to  the  forfeiture  of  foreign  bought  and 
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1653.        M>Id,  that  is  ground  enough  t6  restrain  public' factors  in  the 
^^'^'^'^^^     market  but  such  as  they  should  approve,  if  without  it  (as  Ir 
Udtchim$     shvM  shew  anon)  it  is  impossible  to  avow  foreign  buying  and 
Flayer*     f<)reign  selling  according  to  the  custom.    And,  secondly,  that 
the  city  having  the  markets,  and  power  to  regulate  end  govern 
the  markets  within  themselves,  as  pursuant  to  that  right  they 
may  appoint  such  public  officers,  or  brokers,  or  other  officers, 
aj  they  shall  think  fit  to  trust,  and  to  exclude  others  fronf 
being  ppblic  officers,  or  factors  in  their  markets ;  not  excluding 
(as  I  conceive  this  ordinance  doth  not)  every  man  from  selling 
his  cloths,  or  those  which  he  bond  fide  holds  in  coparcenary 
and  upon  a  joint  trade,  by  himself  or  his  own  servants.    So 
that  if  in  truth  it  appears  to  the  Court  that  this  ordinance  or 
act  of  Common  Council  is  grounded  upon  and  made  in  aid  of 
the  former  liberties  or  franchises  of  the  city,  I  think  this  ordi-* 
nance  to  restrain  fectors  is  good  enough. 
5  Co.  62.  The  case  of  the  Chamberlain  of  London,  as  it  is  reported, 

Is  much  stronger  than  our  plaintifi^'s  case  as  to  this  point ;  for 
there  it  is  resolved  that  an  act  of  Common  C!ouncil  that  none 
shall  put  broad  cloths  to  sale  within  London  befbre  it  is 
brought  to  Blackwell  Hall  to  be  viewed  and  searched  that  it 
may  appear  to  be  vendible,  and  that  ballage  shall  be  paid.  Id. 
per  cloth,  upon  forfeiture  of  6^.  Sd.  the  cloth,  and  to  be  reco- 
vered by  debt  by  the  Chamberlain,  was  good;  and  this  with« 
out  reciting  or  mentioning  any  precedent  custom',  but  only 
the  custom  confirmed  by  parliament  to  make  ordinances. 

I  come  next  to  consider  the  ordinance  itself,  so  far  as  it  ii 
1)efore  us ;  and  I  hold  it  is  good  in  ioiOy  and  in  qudlibet  parte* 
Wherein  I  hold,  fiist,  that  the  matters  contained  in  this  ordi- 
nance  are  warranted  by  preceding  customs  of  the  city ;  and 
that  this  ordinance  shall  not  be  taken  to  be  only  a  by*law,  or 
constitution,  founded  upon  the  general  custom  to  make  by* 
laws  or  constitutions,  without  reference  to  particular  customs 
to  warrant  it.    And,  secondly,  if  there  were  no  such  full  cus* 
tom  to  support  the  ordinance,  yet  it  is  good  as  a  by-law  or  con<> 
stitution,  founded  partly  upon  former  customs  or  franchises  of 
the  city,  partly  upon  this  power  to  put  remedy  in  case  of  de- 
fective customs,  or  new  emergencies,  as  I  said  before. 
Upon  a  writ        As  preparatory  to  this,  I  must  lay  this  ground, — That  this 
of  M0M  car-  beJng  a  writ  of  habeas  corpus  of  privilege,  and  only  to  shew 
fege,  and  only  cause  why  the  party  should  not  enjoy  his  privilege  in  this 
to  shew  cause  court,  that  being  satisfied,  the  court  may,  at  their  discretion, 

should  not  enjoy  his  privilege  in  the  Common  Pleas,  that  being  satisfied,  the  Court 
may  at  their  discretion  remand  the  pruoner,  and  not  meddle  with  the  other  causes 
returned  upon  him.  When  the  cause  is  returned  upon  a  habeas  corpus  of  privilege, 
it  shall  not  be  taken  strictly  as  other  pleadings  are,  but  the  return  may  be  supplied 
and  supported  by  evidence  uf  fact,  record,  custom,  or  the  like* 
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remand  the  prisoner,  and  not  meddle  with  the  otter  causes  re-       1663. 
turned  upon  bim,  2dly,  That  whc^n  the  cause  is  returned  upon      ^^^*v*^^ 
a  habeas  corpus  of  privilege,  it  shall  not  be  taken  strictly  as    Hutchins 
other  pleadings  are,  whereby  the  court  is  tied  up  wholly  to     Fu^yeiu 
the  matter  appearing  upon  the  record  :  but  the  return  may  be 
supplied  and  supported  by  evidence  of  foct,  record,  custom,  or 
the  like.     So  that  in  truth,  if  that  (in  rd  veritaiej  it  shall 
appear  to  the  court,  either  implicitly  upon  the  return,  or  other- 
wise per  maiier  dehors^  that  there  is  cause  to  proceed  below, 
the  court  may  grant  a  procedendo*    And  that,  therefore,  if 
either  upon  the  by-law  or  ordinance  itself,  or  by  examination 
or  otherwise,  it  shall  appear  to  the  court,  that  there  is  a  liberty 
or  custom  against  foreign  bought,  or  foreign  sold,  that  all 
cloths  to  be  bought  or  sold  within  London  shall  be  brought  to 
Blackwell  Hall  and  Leadenhall   markets;  that  all  brokers 
and  factors  ought  to  be  approved  by  the  Mayor  and  Aldermen, 
or  in  some  other  manner  in  the  city ;  and  that  so  this  ordi- 
nance  is  but  in  affirmance  of  their  ancient  liberties;  then  a  pro* 
cedendo  ought  to  be  granted,  as  well  as  if  such  custom  had  been 
particularly  retained;  or,  secondly,  if  the  custom  should  appear 
in  part  only,  as  the  custom  against  foreign  bought  and  foreign 
sold,  and,  for  that  end,  that  public  factors  ought  to  be  ap« 
proved,  that  this  is  a  sufficient  ground  for  this  constitution  or 
by-law,  that  none  shall  be  a  foctor  till  approved  by  the  Court 
of  Mayor  and  Aldermen. 

First,  then,  I  say,  that  this  writ  here,  or  other  like  writs  of 
habeas  corpus^  returnable  into  the  common  bench,  are  writs  of 
privilege  only.  They  suppose  that  the  person  who  brought  the 
habeas  corpus  hath  cause  of  privilege  in  the  common  pleas ; 
either  that  he  actually  hath  comnienced  a  suit  there,  or  was 
coming  to  sue  there ;  and  veniendo,  morandoy  or  redeundoy  is 
arrested  before :  or,  2dly,  that  he  is  sued  in  the  common 
bench  as  defendant,  and  so  ought  to  have  his  privilege  like- 
wise, veniendoj  morando^  ei  redeundo.  The  ancient  forms  of 
habeas  corpus^  and  corpus  cum  causd^  as  the  particular  writ  of  Tid.  O.  E. 
privilege  for  officers  and  clerks  still  do,  did  set  forth  the  parti-  ^^^*  ^^^' 
cular  causes  of  privilege,  and  begin  with  ostensum  est  nobis  / 
and  though  our  writs  are  now  shorter,  yet  they  have  the  same 
supposition  in  law,  all  common  pleas  out  of  particular  liberties 
being  supposed  to  be  sued  in  this  court;  and,  indeed,  in  strict- 
ness, neither  London,  nor  any  other  inferior  court,  can  hold 
plea  of  any  matter  not  arising  within  their  franchise.— Then  it 
is  sufficient  to  satisfy  the  privilege  of  this  court.  If  he  were  o.  E.  478. 
sued  below,  after  tlie.  time  of  privilege  here,  for  a  matter 
wherein  he  might  have  his  action  here,  as  for  debt,.  &c.,  they 
would  discharge  the  action  below ;  so  if  he  were  arrested  for  q,  g  43^^ 
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1669.       surety  of  the  peace  below,  upon  putting  in  snretjr  in  the  ellcir^ 

"^^^^^"^^     eery,  they  wonid  discharge  him  in  this  court :  but  if  the  arrest 

HuTCHiKs     there  were  before  the  time  of  privilege  here,  which  in  many 

Platsr.      ^^^  ^^^y  would  examine,  then  the  privileged  person  putting 

O.  B.477.        '°  '^'^  ^^  ^^^  action  here  was  remanded,  and  some  term  day 

was  given  to  the  prosecutors  below  to  shew  cause  why  h« 

Antientprac-   should  not  have  his  privilege.  If  the  cause  returned  were  suck, 

o^^of  pri-     ^^^  which  no  remedy  could  be  here,  they  did  frequently  grant 

allege  from     a  procedendo^  the  privilege  being  satisfied  ;  which  writ  is  in 

ttnrests  m  the    ^^j^  eases  discretional,  and,  therefore,  it  is  cerfif  de  eamh 

Pleas*  justie,  nurcentibus;  not  mentioning  the  particular  cause.    And 

so  was  the  writ  of  habeas  corpus  in  Wagoner's  case,  a  copy 

whereof  I  have,  bearing  iesie  7  Nov.  7  Joe.,  ostensum  est  nobis 

es  parte  Jaeobi  Wagoner^  Sfc.  at  JuU  in  vemendo  versus  curiam 

nostram  prvsi.  isio  eodem  termino  ad  loquend.  eum  cansilio  ei 

aiiom.   efuSy   pro  eorum  advisam.  habend.  in  quoiam   plaeito 

debiti  super  demand.  10/.  per  ipsum  versus  quemdam  Joh.  Cox^ 

in  eddem  eurid  nostrd,  unde  breve  nostrum  de  cap.  prmd.  Joh.  i 

curid  nostrd  prad.  emanavii  Vic.  nosiris  JLond.  direcU^  ei  coram 

Jusiic.  nosiris  apud  FFesim.  return,  existet  per  minisiros  nostras 

arrest.,  Src. 

S9  S.  3. 83.         Robert  Nevill  was  arrested  in  London,  and  imprisoned  at 

^d.quer.S7.  Newgate,  at  the  soit  of  J.  S.;  then  William  de  la  Pole  suea 

out  an  execution  against  him  upon  a  statute  merehant.  Nevilt 

thereupon  brings  an  audita  querela,  and  a  venire  Jhdas  issues 

upon  it,  returnable  in  the  common  bench,  and  be  came  not ; 

whereupon,  upon  suggestion  that  he  was  in  prison,  be  was 

brought  hither  by  habeas  corpus  bj  the  seijeant,  and  remanded, 

and  the  seijeant  commanded  to  have  him  here  again  the  next 

day  ;  and  was  not  remanded  to  the  Fleet,  notwithstanding  the 

action  here,  and  with  all  that  he  was  outlawed,  and  the  out^^ 

lawry  appeared  of  record. 

9  E.  4.  35.  The  like  precedents  of  remanding  prisoners  may  appear 

88  H.6. 18.      go  H.  6.  S.,  (A),  per  Choke,  deins  case  de  custom  de  Londres 

alledge  ou  le  pUnntif  ne  poit  aver  remedy  at  common  ley,  et  le 

party  arrest  est  en  tiel  plight  quHlpoU  faire  aiiomey  en  Inaction 

in  Banck,  it  serra  remand  d  Londres,  mes  est,  videtur,  ou  ilfuii 

5  B.  4, 44.       prinuer  arrest  la  est  at  discretion  del  court  ve.  sUls  voile  remand 

Br!^v!  39.'     '"'  ^"  ^  plaint  en  Londres  est  eigne  at  brief,  si  ne  soit  in  con-^ 

iQH.6.'io.'     demnation;  la  b E.  4.44.,  etfuit  remand.;  8  E.  4.  17.,  md 

Br.priv.fis.     remand. 

Examination  was  therefore  frequently  used  upon  writs  of 
corpus  eum  causd,  or  habeas  corpus  /  and  whereas  the  party  is 
eoncluded  by  a  return,  that  he  cannot  traverse  it,  yet  the  courts 

(g)  FiUh.  Ah.  (k)  9  B.  4.  35.  and  Br.  Priv.  22. 
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wre  not  bound  up  by  a  notorioas  falsity  retarned,  but  may  exa-        1663. 
mine  it.  ^ 

Secondly,  I  say  a  return  upon  an  hiAeas  corpus  of  privilege    Hutchims 
need  not  to  be  certain,  as  other  pleadings  are,  and  the  matter      Fi,^£k. 
returned  may  be  supplied  by  other  matter  in  fact ;  for  no  issue  g  q^  ^^^ 
may  be  taken,  or  demurrer  joined  upon  the  return,  nor  upon  Aretoraupon 
the  awards  of  the  courts  ih  it ;  nor  does  any  writ  of  error  lie ;  *"*  *•**•! 
the  end  of  the  return  is  only,  to  ascertain  the  truth  of  the  priTilege 
matter.    In  Wagoner*8  case  (called  the  case  of  the  City  of  ^^^^^^ 
Liondon)  the  custom,  whereupon  the  act  of  Common  Council  in  other  plesd- 
that  case  was  grounded,  ^<  that  no  person,  not  being  free,  should  i^  ^^e  %  sad 
sell  by  retail,  or  keep  any  open  or  inward  shop  for  putting  to  returaed  may 
sale  any  wares,  or  use  any  trade  or  handicraft,"  is  not  set  forth  be  sapplied 
positively  in  the  return,  but  only  in  the  act  of  Common  Coun*  ^^^^ 
cil  it  is  recited,  ^^  Whereas  by  the  antient  charters,  customs,  fact, 
franchises,  and  liberties  of  the  city  confirmed  by  sundry  acts,  Nounfireeiiuui 
no  person  not  being  free  should  sell  by  retail,  or  keep  any  {^^^^^^^ 
open  or  inward  diop  for  sale  of  wares,  or  use  of  any  trade  or 
handicraft  f  and  yet  for  that  cause,  exception  being  taken 
against  the  return,  it  was  over-ruled. 

But  it  is  objected,  that  in  that  case  the  custom  itself,  <<  that 
foreigners  shall  not  keep  open  or  inward  shop  for  sale  of  wares, 
or  use  of  any  trade  or  handicraft,"  appears  in  that  act  of  Com- 
mon Council  prohibiting  foreigners  to  keep  open  or  inward 
shop,  or  to  use  any  trade  or  handicraft :— but  in  this  act  of 
Common  Council  now  returned  the  custom  appears  not,  but 
only  reconstitution  or  by-law.  And  I  Agree  there  is  some  dif* 
ference :  but  that  will  make  no  alteration  in  the  case ;  for  that 
it  appears  in  Wagoner*s  case  the  action  was  brought  by  the 
Chamberlain  of  London  for  ,  and  sets  forth  shortly  the 

act  of  Common  Council,  that  no  foreigner  should  keep  any 
open  or  inward  shop,  or  use  any  trade  or  handicraft  within  the 

city,  upon  pain  of  forfeiture  of ;  and  that  the  defendant 

used  the  trade  of  a  tallow-chandler  contrary  to  the  intent  of 
the  said  act  of  Common  Council : — ^where,  first,  I  observe  that 
the  action  is  not  grounded  upon  any  custom,  nor  mentions  any 
custom,  nor  recites  that  part  of  the  act  of  Common  Council 
wherein  the  custom  is  mentioned ;  but  only  sets  it  forth  as  a 
by-law,  or  constitution :— that  by  act  of  Common  Council  it 
was  ordained  that  no  person  not  being  a  freeman  should  keep 
any  open  or  inward  shop,  &c.  and  yet  a  procedendo  awarded, 
or  agreed  to  be  awarded  upon  it. 

I  did  not  find  the  record  of  9l  procedendo  in  Wagoner's  case ; 
— ^but  I  find  divers  precedents  of  procedendos  after,  upon  the 
very  same  returns,  the  Court  being  satisfied  that  the  law  was 
such  as  it  is  delivered  to  be  in  that  case  of  Wagoner's : — Se^ 
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coBdly,  Tbat  in  (ruth  the  custom,  whkh  is  alleged  in  that  or-^ 
dinance,  doth  not  reach  to  that  case  ;  for  the  custom  recited  19^ 
^'  That  no  man,  not  beings  a  freeman,  keep  any  open  or  inward 
shop,  or  other  inward  place  or  room,  for  use  of  any  handicraft  ;**• 
and  the  constitution  is,  ^^Thai  no  man  use  any  handicraft 
within  the  city  of  London  ;*^  which  is  a  diferiog  thing  fron^ 
the  custom  alleged*    It  is  one  thhi^  not  to  use.ahandicrafty 
another  not  to  keep  a  shop  or  room  for  using  il.     In  Andreur 
de  Vine's  case,  34c  H.  G.,  which  I  shall  have  occasion  to  men* 
tion  again  to  prove  the  custom,  an  habeas  corpus  issued  out  of 
Chancery,  directed  to  the  Mayor  and  Sheriffs  of  London,  i^ 
bring  his  body  before  the  King  in  Chancery,  it  being  vacation 
time.  They  make  a  return,  *<  That  it  was  provided  and  ordained 
(ab  antiquo)  by  the  Mayor,  Aldermen  and  Commonalty  of  the 
said  city,  according  to  their  laws,  ordinances,  liberties,  and  free 
customs,  confirmed  by  parliament,  that  none  should  exercise 
the  trade  of  a  common  broker,  or  maker  of  bargaiiM,  non  tk 
contractu  seu  bargando  quocunque  inter  mercalcrem  et  mercators 
Jaciend.  tanquam  communis  abrocator  seu  mediator  se  intromit'* 
ierety  until  he  were  admitted  by  the  Mayor  and  Aldermen,  &e^ 
and  that  Andrew  de  Vine,  for  his  breaking  and  making  of  bar- 
gains, not  being  so  admitted,  he  being  convicted  by  bis  owo 
confession  before  the  Lord  Mayor  and  Aldermen,  he  was  ira* 
prisoned/'    To  this  he  makes  answer ;  and  they  reply,  and 
pray  that  he  may  be  remanded.    The  Lord  Chancellor,  by  the 
advice  of  the  two  Chief  Justices  Fortescue  and  Prisot^  Ashe-* 
ton,  Justice,  and  the  rest  of  the  Justices,  and  having  heard  the 
reasonfi,  evidences,  and  allegations  on  both  sides,  and  the 
charters,  liberties,,  statutes,  records  and  ordinances  of  the  city 
on  that  behalf,  ex  antiquo  fact,  et  approbat.,  did  adjudge  that 
he  should  be  remanded  in  affirmance  of  the  said  liberties,  sla* 
tutes,  and  ordinances. 

This  precedent  I  shall  anon  make  use  of  to  prove  the  customs 
but  I  urge  it  now  only  to  this  purpose,  to  $hew  that  tlie  Court 
did  make  use  of  matter  de/iors  to  satisfy  themselves  of  the 
cause  of  the  return ;  and  they  did  not  there  allege  a  custom 
time  out  of  mind  that  the  brokers  ought  lo  be  approved ;  but 
only  that  it  was  ab  antiquo  so  ordained  according  to  the  libertiea 
of  the  city  confirmed  by  parliament.  But  the  truth  of  the  case 
appearing,  their  charters  and  records  being  produced,  and  the 
politic  government  of  the  city  being  concerned  in  it,  he  was 
remanded. 

That  case  was  a  much  stronger  case  than  this  here ;  for  he 
had  no  remedy  there  after  a  procedendo^  being  convicted  and 
remanded,  and  no  action  to  be  brought  to  which  he  might 
plead.    But  in  this  case  the  plaintiff,  Hutchins,  being  detained 
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only  upon  a  mesne  process,  tbe  merit  of  the  case  is  saved  antp        1663. 
him,  though  he  should  be  remanded ;  for  he  may  pjead  or  de«     ^«^*v^^/ 
mur  to  the  action  beIow»    If  there  be  no  custom,  but  a  by* law,     .^utchxns 
he  may  demur  upon  it  if  his  matter  will  bear  it ;  or  he  may     Player. 
take  issue  upon  the  custom,  if  it  be  pleaded:  and  if  judgment 
be  given  against  him,  he  may  bring  his  writ  of  error ;  so  that 
he  hath  his  full  remedy  if  his  case  deserve  it,  though  he  be  re- 
manded. 

Whereas  if  a  procedendo  should  not  be  granted,  the  plaintiff, 
who  by  act  of  Common  Council  ought  only  to  sue  there,  is 
wholly  without  remedy,  which  1  desire  may  be  observed.    I  Write  of  *«- 
take  a  great  deal  of  difference  between  writs  o{  habeas  corpus  prfvifege!''dis- 
of  privilege  in  the  King^s  Bench  or  Common  Pleas,  which  are  tinguished 
ad  faciend.  et  recipiend./  and  so  are  habeas  corpus  cases  in  h^tucorw^ 
Chancery,  and  writs  of  habeas  corpus  ad  subjidend.  out  of  the  ad  suHieiend. 
crown  office  in  the  King's  Bench.    These  last  writs  are  proper  cro^  office 
for  the  determination  of  the  causes,  and  then  tbe  return  rousi  in  the  King's 
be  certain  and  direct :  in  those  others  (as  I  have  said  before)  ^>^<^^- 
the  reasons  are  not  the  same.  The  Court  may  remand  at  their 
discretion,  and  inform  themselves  of  the  charters,  evidences, 
and  other  matters  ab  extra;  and  so  proceed,  as  the  civilians  Snmmary pro- 
say,  summarily  et  deplanoj  rei  veritate  tantum  inspecta;  and  so  ^^^'"S* 
grant  a  procedendo  or  not,  according  as  they  think  fit ;  and  this 
without  prejudice  to  the  party,  who  hath  still  his  just  defence 
in  the  Court  below. 

For  application  of  all  this;  first,  I  say  in  the  general,  that 
it  appears  by  the  act  of  Common  Council  or  ordinance  here 
returned,  that  it  is  but  an  epitome  of  their  former  acts  of  Com- 
mon Council  in  force,  and  that  the  intent  of  it  is  to  have  the 
substance  of  those  acts  concerning  woollen  cloths,  &c.  con- 
tracted and  reduced  into  one  act  of  Common  Council ;  and  ^^  that 
no  man  may  pretend  ignorance,  or  difficulty  of  being  informed 
of  the  customs  and  laws  of  the  city,  needful  to  be  known  in  this 
behalf,"  so  are  the  words  of  the  act  itself;  so  that  by  this  it 
appears,  that  this  whole  ordinance  is  grounded  upon,  and  is 
but  an  abstract  of  their  former  laws  and  customs,  and  gives 
groand  to  inquire  into  their  former  customs.  And  more  par^ 
ticularly  there  is  special  mention  made  of  the  custom  against 
foreign  bought  and  foreign  sold;  as  fol.S.  <^For  the  preventing 
of  foreign  buying  and  foreign  selling  against  the  ancient  cus- 
toms and  privileges  of  this  city  ;^*  and  fol.  8.r<<  that  many  freemen 
in  pretence  are  immediate  buyers,  yet  are  in  reality  but  agents 
and  brokers  for  strangers  and  foreign  men ;"  and  it  declares 
such  practices  to  be  contrary  to  the  customs  and  privileges  of 
the  city ;  and  that  such  buying  is  colouring  of  foreigners'  goods, 
and  contrary  to  tbe  oath  of  a  frcemaQ.    And  it  declares  ^<  that 
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t66i.       all  such  practices  are  contrary  to  the  custom  of  the  city,  aind 

^''^^^^^^     that  all  socti  commodities  so  bought  and  sold  are  forfeit  to  the 

HuTcuiNs     city,"— So  that  here  is  as  full,  if  not  a  raofe  full,  recital  of  the 

Plateb.     custom  concem'hig  foreign  bought  and  foreign  sold,  thah  is  in 

Wagoner's  case  concerning  foreigners  not  keeping  shop,  or 

exercising  a  handtcrlift  in  London;  and  gives  as  much  occasion 

to  inquire  after  it. 

Then,  as  touching  that  part  of  the  act  which  concerns 
factors,  which  is  the  only  matter  arising  upon  this  return. 
Though  it  set  it  not  forth  as  a  particular  custom,  that  no  factor' 
or  broker  shall  be  admitted  or  allowed,  unless  he  be  first  ap- 
proved by  the  Court  of  Lord  Majcir  and  Aldermen,  &c^  yet, 
as  I  conceive,  if  it  can  be  proved  in  truth  that  this  is  th^  cus- 
toAi  of  the  city,  it  is  comprehended  in  the  general  recital :  but 
if  there  seem  no  particular  custom  for  it,  admitting  the  custom 
of  foreign  bought  and  foreign  sold,  this  very  ordinance,  or  by- 
law (as  I  conceive)  is  sufficient  in  law  to  restrain  all  public 
factors  which  be  not  so  approved.  The  preamble  which  ushers 
it  in  is  to  this  purpose  observable  : — *^And  for  the  preventing  of 
sundry  abuses  committed  by  factors  and  others,  in  that  great 
abuse  of  foreign  buying  and  foreign  selling,  to  the  hurt  of  the 
liberty  of  the  city,  be  it  enacted  thtt  no  person  shall  be  al« 
lowed  as  a  factor  in  any  of  the  halls  aforesaid,  unless  he  shall 
be  first  approved  by  the  Court  of  Mayor  and  Aldermen/'  It 
implies  that  the  abuses  of  factors  in  foreign  buying  and  foreign 
selling  cannot  be  avoided  but  by  having  public  fiictors  ap- 
proved. Whereupon,  (though  I  shall  not  need  this  help,  for 
I  shall  shew  by  and  by  that  it  was  the  ancient  custom  of  the 
city  that  all  public  brokers  and  factors  ought  to  be  first  ap* 
proved),  I  do  infer  that,  admitting  the  custom  touching  fo<« 
reign  bought  and  foreign  sold  to  be  good,  that  for  the  support 
of  that  custom  they  may  prohibit  brokers  and  factors  in  their 
common  markets,  unless  so  admitted  ;  for  otherwise  their  cus- 
tom against  foreign  bought  and  foreign  sold  would  fail,  as  19 
apparent,  not  only  by  ordinances,  but  to  common  reason.  If 
every  man  may  be  a  fhetor,  and  buy  cloths  in  the  marketsy 
and  sell  out  of  the  markets,  either  for  himself  or  others,  as  ha 
pleaseth,  in  their  two  halls,  it  will  be  impossible  to  keep 
the  custom,  that  foreigners  shall  not  buy  in  the  markets,  nor 
sell  out  of  the  markets;  and,  therefore,  this  by-law,  admitting 
that  custom  to  be  good,  which  cannot  be  denied,  is  necessary  to 
support  it,  and  within  the  clause  of  putting  a  remedy  to  diffi- 
cult or  defective  customs  and  new  emergencies. 
5  Co.  63.  Their  custom  being  confirmed  by  act  of  parliament,  it  ia 

said  that  <<  all  such  ordinances,  constitutions,  or  by-laws,  are 
allowed  by  law,  which  are  for  the'true  and  due  administration 
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bFtheUwsor  statates  ot  the  realm,  or  for  the  good  govern-  1663. 
ment  and  order  of  the  city,— the  body  corporate/'  So  what 
hath  been  said  will  itt  some  sort  ansilrer  what  hath  been  in« 
Biated  upon  on  ihe  other  side,  upoii  th«  difei^ence  between  by- 
laws and  customs,  and  then  urging  that  this  is  a  by-law  and 
not  a  custom :  for  if  there  were  no  fbriber  (Customs  for  public 
factors  to  be  apprdved,  yet  the  necessity  of  supporting  the 
other  custom  wduld  be  a  ground  to  inake  such  an  ordinance 
to  by-law,  as  isfidei  el  raiioni  tonnonu  el  domino  regi  ei  populo 
ultfif,  as  I  shall  shew.  But  because  the  whole  policy  and  go- 
iRemment  of  trade  in  this  city  is  cdn^el^ned  in  this  case,  I  shall 
more  at  Itiirge  consider  all  the  grounds  and  reasons  of  the  act 
of  Common  Ck>uaeil,  and  all  the  objections  mad^  agaitast  it,  so 
&r  aa  relates  to  ottr  matter  in  haiidh 

The  latent  and  scope  of  the  act  hath  been  set  forth  dlready 
(d  be,  to  fegdlate  the  draperies  in  Blackwell  Hall,  and  Leaden 
Hall ;  to  discover  frauds  and  deceits  in  making  dnd  Uttering  of 
them;  t6  jpte^ent  foreign  buying  and  sdling  against  the  andient 
eilstoma  and  privileges  of  the  city  \  and  to  contract  and  reduce 
all  the  aiits  of  Common  Couaail  then  in  force,  and  necessary 
for  IboAe  ptrh-poseA,  into  one* 

How  this  oMinam^  is  iri  all  things  api^i^able  to  these  pur-; 
poses  will  iMtftly  ipptor^  by  considering  the  several  parts  of 
it.  But  this  whit:h  wd  have  now  in  hand^  concerning  facts  re- 
lating more  parti<^ularly  to  the  presenting  of  offences  by 
Jadariii)  and  others^  in  the  great  abuse  of  fbreign  buying  and 
foreign  seHmg  (so  are  the  ^ords  of  the  act  of  the  Common 
CouDcil)  it  will  b^  bilt  heCessafy  in  respect  of  the  objections 
made  by  mj  brethren  against  this  eustom,  and  not  impertinent 
in  lespeet  of  the  ordiiiaoca,  to  sty  something  of  the  grounds 
and  reasons  of  that  custom,  and  what  it  is  ;  upon  which  it  will 
appear  how  reasonable  that  custom  is  in  itself.  And  then  bow 
ftecessary  it  is  f0r  presertation  of  that  custom  that  f&ctofrs  be 
t«galatiNl. 

It  most  b^  granted— 1st,  That  this  lieing  rin  island,  and 
having  the  advantage  of  the  sea5  and  many  excellent  harbours 
and  ports,  the  riches,  strength,  and  safety  of  it  consist  in  trade 
M  home  aild  abroad  j  for  import  and  export  df  commodities^  and 
the  cofiseqneniM  of  Its  shipping,  training  up  mariners  and  sea- 
men, and  the  like.— Sndly,  To  pniset-ve  trade,  there  is  a  ne- 
eessity  of  Order  and  government  for  regulation  of  it,  to  present 
deceiU  and  confusion;  To  apply  this  to  our  case.  Cloths  are  a  Co.  i%5$ 
one  of  our  chief  staple  home  commodities :  if  every  man  may  make 
what  cloths  he  will,  atid  make  sale  of  cloth  failing  in  substance, 
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1003.        or  in  the  length,  or  mixed  with  false  materials,  it  will  brin^ 

^"^^^^^^^     Blander  upon  us,  a  refuse  upon  our  commodities,  and  an  im-^ 

IfuTCHtNt     poverishment  of  the  nation.    So  foi'  foreign  commodities,  if 

Pjlayib*      without  a  regulation  every  man  ndajr  buy  and  sell  and  barter, 

when  and  as  they  please,  the  erotfilation  by  one  out-buykig 

another,  the  want  of  order,  and  consent,  and  good  agreement, 

amongst  merchants  (as  for  the  purpose,  not  to  buy  such  kfaids, 

or  above  such  prices,  or  taking  off  such  and  so  many  home 

commodities,)  must  needs  hinder  trade,  drain  and  exhaust  our 

coin,  hinder  the  price  of  our  exported  commodities,  enhance 

the  price  of  those  which  are  imported ;  and  consequently,  when 

more  is  exported  than  imported,  bring  a  consumption  upon  the 

trade  and  wealth  of  the  nation.    This  1  found  by  experience. 

This  last  December,  upon  the  setting  the  prices  of  wines,  the 

Canary  wines,  about  the  18th  of  January,  were  rated  at 

about  16/.  or   18/.  the  pipe.     For  want  of  regulations  of 

that  trade,  they  are  now  risen  to  34/.  or  35/.  the  pipe  ;  for, 

although  no  nation  buys  the  Canary  wines  but  the  English; 

yet,  because  there  is  no  regulation  of  that  trade,  every  man 

turns  an  adventurer,  buys  the  commodities  at  what  price  they 

demand,  and  even  for  ready  money,and  so  spend  near  100,000/., 

and  which  would  be  money  at  'liome  only  for  want  of  regula* 

tion.  For  if  our  merchants,  who  have  the  whole  Canary  trade, 

would  agree  together,  Ihey  might  take  off  the  Canary  wines 

for  reasonable  prices^  and  for  other  commodities,  not  ready 

money. — Sdly,  That,  therefore,  the  chief  trade  of  the  nation  i» 

driven  on  by  corporations  and  companies  in  cities  and  bo^ 

roughs,  who,  having  many  restraints  upon  Ihem  ;  some  as  to 

their  persons,  viz.  that  none  should  buy  or  sell  but  such  a» 

have  been  apprentice  and  skilful ;  others  as  to  the  business  and 

'  concerns  of  their  trade,  are  regulated  and  tied  by  certain  rules 

and  orderGLiouching  their  trade,  by  custom  in  the  most  places, 

and  by  patents  or  by-laws  where  custom  faik.  And  the  general 

liberty  which  the  law  permits  to  every  man  for  buying  and 

selling  (other  than  for  a  man's  own  private  use)  may,  by  the 

common  law  of  the  land,  without  help  of  an  act  of  Parliament* 

#Co.  tS6.        1^  i"  some  sort   restrained.    The  King  may  erect  guildam 

theKiogmay  mer&Uoriani^  a  society  or  incorporation  for  the  increasing  or 

detyor^-      i^gitlating  of  trade.    He  may  appoint  such  and  such  foreign 

corporatioa     commodities  to  be  brought  to  such  and  such  places,  and  so 
for  the  in-  .    ,       ^      ^ 

Crea.<Dg  or  regulslmjf  of  trade. 

The  KiiifrniaT  appoint  sach  anAfurii  foreign  commodities  to  be  brought  to 
such  places,  and  no  other  (At). 

(*)  "  To  the  intent  he  may  be     other  duties.**  6  Co.  94.  SerlBhurkst. 
better  answered    bis  customs  and     Coro.  314» 


in  the  CamfMfi  Pleas  and  in  other  Courts.  29$ 

other,  S^E. 3. 7. ;  John  deBritalne^s  case;  and  allowed  for        186S. 
good  law  in  the  Chamberlain  of  London^s  case.-— 4thly,  That  by    w/^^^^ 
reason  of  the  taxes,  scots  and  lots,  and  duties  to  which  these  in.       ^^^hihs 
corporations  are  liable  and  subject  for  maintenance  of  their     Plater. 
trade,  and  the  public  charge  of  their  incorporations  and  so-  9  £.  s.  7. 
cieties,  and  for  the  better  regulation  of  trade,  it  hath  been  used  5  Co.  63. 
by  custom  in  most,  if  not  in  all  the  ancient  cities,  incorpora- 
tions, and  boroughs,  to  prohibit,  upon  pain  of  forfeiture  or 
other  penalties,  foreign  bought  and  foreign  sold,  within  their 
liberties ;  which  custom  is  allowed  in  our  books,  10  Eliz.  S79. 
8  Co.  125.  and  128.  a.  9  H.  4.  Rot.  Pari.  No.  30.— 5thly,  That  The  reason  of 
with  much  more  reason  this  custom  of  forfeiture  of  foreign  ^f  forSh^^ 
bought  and  foreign  sold  is  allowable  in  London,  because  of  bought  and 
the  great  charges  they  are  at  (and  to  which  strangers  are  not  f"'>'^c>g'» 'oW* 
liable)  as  well  to  the  maintenance,  defence,  honour  and  orna- 
ment of  the  city  in  general,  and  in  maintaining  the  offices, 
charges,  and  duties  belonging  to  the  City,  as  Ibr  providing 
proper  markets  for  all  vendible  commodities,  as  in  our  case 
Blackwell  Hall  and  Leadenhall  for  cloths,  and  the  charges 
in  keeping  these  places,  and  officers  for  keeping,  searching, 
and  viewing  of  the    commodities^  and  other  regulations  of 
trade. 

What  this  custom  of  London  as  to  foreign  bought  and  fo-  what  ibis 
avign  sold  is  appears  fully  in  that  Parliament  Roll,  9  H.  4.  ^ustom  of 
"  That  no  merchant,  stranger  to  the  liberty  of  the  City,  (that  bouSiaod 
is>    no  foreigner  (none  who    is  no  freeman)  shall  sell  any  foreign  sold 
merchandize  or  wares,  within  the  liberty  of  the  said  City,  to  ^ 
another  merchant,  stranger,  or  foreigner ;  nor  that  such  mer- 
chant, stranger,   or  foreigner,  buy  of  any  other  merchant, 
stranger,  or  foreigner,  within  the  liberty  of  the  said  City,  any 
such  merchandize  or  wares,  upon  pain  of  forfeiture  of  them. 
Saving  to  all  denizens  the  power  at  their  will  to  buy  within  the 
liberty  of  the  city,  of  any  merchant  stranger*s  merchandizes  in 
gross,  to  their  own  proper  use,  so  that  they  do  not  sell  them 
again  to  any  other."    Upon  this,  I  observe,  that  strangers  may 
sell  in  gross  within  London  ;  but  not  to  foreigners,  but  to  citi- 
zens ;  and,  therefore,  the  public  markets  are  for  strangers  to 
sell  in,  and  not  for  citizens.    So  strangers  may  buy  in  gross 
as  well  as  by  retail  within  the  liberties  of  the  City  :  but  that  is 
pf  citizens  within  their  shops,  and  not  of  foreigners  in  the 
market.    So  that,  to  apply  it  to  the  case  of  Blackwell  Hall,^^ 
strangers  may  sell  in  Blackwell  Hall,  but  not  out  of  it.   They 
pannot  buy  any  cloths  there :  citizens  may  sell  cloth  out  of  it, 
^nd  not  in  it.    But  for  a  man's  own  use,  and  not  to  sell  again, 
^y  man  may  buy  mercbaodize  in  gross, 
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custom  of  for 
rei^  buying 
aod  foreign 
selling  ex- 
tends only  to 
the  retailing 
trade  is  to- 
tally a  mis- 
take. 


IMS.  So  in  the  charter,  23  Jan.  SO  H.  7.  this  franehifle  is  recitej 

and  confirmed  to  the  City ;  as  also  by  the  charter  of  King 
Charles  the  First,  14  Car.  1.  In  both  it  is  recited  that  time 
out  of  mind  *^  usitalum  fuUj  ei  auihoriiaie  parUamenH  fxppro* 
bat*  ei  confirmaL  quod  nuQvs  exiraneui  d  libcfiaie  prmdkUt 
civUatis  vendai  vel  emai  ab  alUro  esiraneo  d  liberMe  dkUs  dvi* 
talis  aliguas  mer^handUas  sen  mercimoma  infra  UberUUes  ^m* 
dem  cvoitaiii  sub  forisfacturd  of  the  merchandise  or  wares  so 
bought  or  sold  ;  and  that  the  Mayor,  Commonalty,  and  Citi^ 
zens,  should  h^ve  the  forfeiture,  saho  semper  quod  nutgtudes 
dondfriy  et  proceres^  ac  alii  ^nglid  ei  indigntB  cujuscunque  con^ 
diiionis  fuerint  pro  familid  ei  usibns  suit  proprOs  iwfra  Hbertates 
civUaiii  prasd.  Hbere  polueruni  emere  quascunque  mtrchanditas 
in  gross  absque  aliqud  Jbrisjbciurd,  seu  perdiiionej  a^  impe^ 
dimenio  quocunque^  iia  quodali^w  aUeri  merphandisas  prttd.  nan 
reoendity 

This,  by  the  way,  shews  that  what  w^s  said,  that  the  custom 
of  foreign  bought  aod  foreign  sold  extends  oply  to  the  retailing 
trade,  is  totally  mistaken. 

This  being  the  ancient  costom,  is,  therefore^  confirmed  ii| 
general  1^  Magna  ChariOy  cap.  0.  Gvitas  Lond^  habeai  onmes 
liberiaies  sfios  fmiiquasy  ei  ^onsueiudines  suas  y  and  more  partis 
cularly  by  the  ppirliament,  7  R.S.  which  ia  set  forth  in  this  re? 
turn;  and  these  pustoms  are  not  taken  away  by  general  words 
of  other  w\b  of  parlifimeBt,  as  it  is  agreed,  S  Co.  ISJ* ;  and, 
therefore,  by  apt  of  parliament,  7  H.  4.  c.  0.,  it  was  provided 
<<  that  as  well  clothiers  m  other  merchants  might  sell  cloths, 
as  other  merchandi^ses  in  gross  within  Londop,T-«s  well  to  fo« 
reigners  as  citizens,"  as  conoeiying  the  general  acts  formerlj 
made  for  giving  liberty  of  buying  and  selling  freely,  notwith? 
standing  any  custom  or  otherwise  to  the  contrary,  extended  not 
to  it.  But  this  tended  so  much  to  the  destruction  of  the  City, 
that  in  the  very  nei^t  parliament  it  was  revoked  upon  the  pe^- 
sacitedVco!  tition,  not  of  the  City,  bu(  of  the  Commons  of  England  i  and 
127.  the  custom  restored ;  so  that  now  here  is  a  particular  con? 

firmation,  by  act  of  parliament,  of  this  particular  custom  of 
foreign  bought  and  foreign  sold,  The  words  of  9  H.  4.  dre, 
"  Le  Roy  voei  que  les  Ciiisens  de  Londres  aieni  leurs  liberty es 
ei  franchises  iouchani  cesi  article^  cy  entiermeni  come  ils  les 
aooyeni  devani  le  darrein  pari,  tenus  a  Westm.^  h  stai.faii  a 
tnesm.  le  pari,  nient  contresteantJ^^ 

My  brother  t  Archer  objected  that  this  took  away  only  7  H.  4.  i 

kut  left  other  general  statutes,  whereby  the  trade  was  left  open 

8  it  was  before,    3ut  I  aaswer,  first,  the  statute  of  7  R. «, 

as'  after  the  statutes  9  Ed.  S.  c.  5.,  25  Ed.  3.  c.  8.,  which  he 

lentipps^  and  so  was  50  and  51  Ed.  3.  which  t  cited  before^ 
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That  the  statutes  did  not  take  away  the  custom  of  London  is 
not  only  resolved  in  8  C.  128.  upon  the  construction  of?  H.  4, 
but  also  by  all  the  judges  in  that  case  of  Andrew  de  Vine.  He 
alleged  that  all  merchants,  strangers,  and  others,  of  the  King's 
amity  night  lawfully  sell  all  their  merchandizes  in  London, 
and  every  other  place  in  England,  to  every  person  except  the 
King's  enemies,  as  well  by  foreigners  as  denizens,  any  statute, 
franchise,  ordinance,  &c.  notwithstanding.  By  virtue  of  divers 
statutes  of  and  io  the  times  of  H.  6.,  H.  4.,  R.  2.,  and  El.  3. 
the  Mayor  and  Sheriffs  of  London  expressly  denied  that  there 
were  anj  such  acts  of  parliament  in  form  ;  whereby  any  power 
is  given  to  any  person,  denizen,  or  alien,  to  be  broker  or  me- 
diator, to  make  bargains  or  contracts  between  merchant  and 
merchant ;  nor  to  occupy  that  office  of  broker  or  corrector  ia 
other  manner  or  form  than  was  expressed  in  their  return.  And 
it  was  adjudged  for  them  as  I  have  before  said* 

Now  then  this  custom  (I)  of  foreign  bought  and  foreign  sold 
to  be  forfeited  being  so  great  and  necessary  a  franchise  of  the 
city,  if  any  person  may  be  a  public  factor  at  his  pleasure  at 
Blackwell  Hall  market,  it  is  impossible,  as  I  have  said,  to  pre^ 
vent  it  but  that  this  person  may  sell  the  goods  of  a  foreigner  to 
another  foreigner,  or  may  buy  goods  of  a  foreigner  for  a 
foreigner ;  or  indeed  he  may  buy  goods,  as  of  late  they  have 
usually  done  for  himself,  whether  a  foreigner  or  a  freeman,  or 
colour  them  as  for  himself  against  the  custom;  and  this  is  un« 
avoidable.  And  therefore  such  a  by-law  or  ordinance  which 
is  necessary  to  support  ihiB  aisiom  must  (I)  be  also  good.  Se- 
condly, Blackwell  Hall  and  Leaden  Hall  being  the  public 
markets  for  cloths,  and  the  city  being  responsible  for  them  if 
lost,  it  is  fit  ia  their  own  market  they  should  have  their  own 
publie  officers,  and  not  any  imposed  upon  them.  Every  man 
may  sell  his  own  cloth  by  himself  or  his  own  servant;  or  buy 
in  the  market,  not  buying  or  selling  contrary  to  custom.  But 
it  is  reasonable,  as  to  public  officers  in  their  own  market,  there 
should  be  none  but  such  as  they  approve ;  and  this  may  be 
well  enough  settled  by  them  by  a  by-law.  And  truly  in  this 
particular  the  by-laws  or  customs  of  London  are  not  to  be 
compared  with  the  by-laws  of  other  corporations,  or  of  particu- 
lar corporations  in  London,  there  being  a  custom,  and  a 
charter,  and  that  particularly  confirmed  by  parliaroent,  en- 
abling them  to  supply  the  defects  or  difficulties  in  their  cus- 
toms.   The  case  of  the  Chamberlain  of  London  in  the  fifth  re- 
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If  any  acts  of 
the  Common 
Council  of  the 
cityofLondon 
have  no  other 
foundation 
than  the  gene- 
ral custom  of 
making  ordi- 
nances. 

It  is  an  an- 
cient custom 
in  the  city  of 
London  to  re- 
strain com- 
mon brokers 
or  factors 
from  exercis- 
ing that  trade 
or  faculty 
without  ap- 
probation ; 
and  also  to 
take  sureties 
of  them  by 
recognizance. 


The  same 
office  which  is 
now  borne  by 
persons  called 
factons,  was 
anciently 
borne  by 
those  called 
brokers. 


port  hath  (as  I  said  before)  nothing  so  strong  a  foandation  as 
our  plaintiff's  case  hath. 

It  is  not  grounded  upon  any  particular  custom,  but  only  the 
general  custom  of  making  ordinances.  And  indeed  many  acts 
of  Common  Council  now  in  force  have  no  other  foundation. 

But  this  act  of  the  Common  Council  is  grounded  upon  th^ 
custom  against  foreign  bought  and  foreign  sold ;  so  that  take 
this  to  be  only  a  by-law  or  constitution,  yet  the  bottom  or 
foundation  of  it  being  a  custom,  and  this  by-law  or  constitution 
requisite  for  the  preservation  of  it,  it  is  good  enough  as  I 
conceive* 

But  to  make  this  point  clear,  I  say  that  by  the  custom  of 
London  common  brokers,  factors,  or  leigers,  have  been  re- 
strained from  exercising  that  trade  or  faculty  without  approba- 
tion.    And  so  this  constitution  in  the  substance  of  it  is  no 
more  than  what  was  the  ancient  custom  of  the  city.    This  I 
shall  have  occasion  to  prove  anon  by  several  records;  such  I 
think  will  evidence  not  only  the  custom  for  factors  and  brokers 
to  be  approved,  but  the  other  part  also  for  taking  sureties  by 
recognizance,  and  for  the  condition  of  those  recognizances  and 
suretyships.    But  as  to  this  in  particular,  it  appears  by  the  sta- 
tute 1  Jac.  c.  SO,  that  for  ^<  divers  hundred  years  freemen  of 
several  misteries  have  been  elected  and  presented  by  six  per- 
sons of  the  mistery  to  the  Lord  Mayor  and  Aldermen,  and 
sworn  to  demean  themselves    uprightly  between    merchant 
English,  and  merchant  stranger  and  tradesmen,  iq  the  makings 
and  concluding  bargains  and  contracts,  to  be  made  between 
them  concerning  their  wares  and  merchandize  to  be  bought 
and  sold  and  contracted  for  in  London;^'  and  these  have  an- 
ciently borne  the  names  of  brokers.  The  very  same  office  which 
they  now  call  factors  is  part  of  that  office  which  they  formerly 
called  brokers,  as  I  hope  to  make  appear  anon.    Some  trades 
have  their  sworn  brokers  at  this  day :  but  not  the  clothiers, 
who  being  foreigners  have  no  particular  companies  here.  And, 
therefore,  their  factors  not  being  subject  to  the  rules  and  re- 
gulations of  particular  societies  and  companies  as  trades  are, 
it  is  but  just  that  the  Lord  Mayor  and  Aldermen  have  a  parti- 
cular inspection  over  them ;  and  if  the  custom  was  that  they 
should  be  first  presented  by  some  of  the  companies,  and  then 
approved  by  the  Court  of  Mayor  and  Aldermen,  it  is  not 
against  law  ;  nor  hath  the  defendant  cause  to  complain,  if  the 
approbation  of  the  Mayor  and  Aldermen  be  required,  though 
such  presentation  and  election  be  not  made  unto  them  by  other 
freemen.    And  by  Andrew  de  Vine's  case,  which  I  mentioned 
before,  and  shall  more  at  large  hereafter,  it  appears  that  (ab 
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antiquo)  none  should  be  a  common  broker,  or  maker  of  bar-        ^^^^* 
gains,  nor  de  contractu  sive  bargando  quocunque  intermercator. 
etmetcatoT.facere^  tanquam  communis  abrocatory  seu  mediator 
intromiiterei  quoquomodo^  till  he  were  admitted  by  the  Mayor 
and  Aldermen. 

Having  thus  far  enlarged  upon  the  two  great  grounds  of  this 
ordinance,  the  custom  touching  foreign  bought  and  foreign 
sold,  and  that  the  public  factors  or  brokers  ought  to  be  ap- 
proved; I  shall  now  examine,  first,  those  objections  which 
have  been  more  particularly  made  against  the  branches  of  this 
act  of  Common  Council,  ordinance,  or  by-law,  which  concern 
Ikctors  only : — next,  I  shall  touch  upon  those  which  concern 
cloths  and  hallage,  and  the  other  particulars  mentioned  in  the 
act  of  Common  Council,  which  have  been  excepted  against ; 
but  withal  I  shal)  consider  whether,  if  that  part  of  the  act  of 
Common  Council  which  concerns  factors  be  good,  and  that 
the  defendant  Hutchins  hath  offended  against  it,  the  action  of 
debt  in  the  return  mentioned  being  brought  upon  that  psirt 
only,  whether  supposing  some  other  parts  of  the  act  of  Com- 
Bion  Council  to  be  against  law,  it  should  vitiate  the  whole  act 
qf  Common  Council ;  and  so  the  action  not  to  lie.  For  if  thejr 
are  wholly  independent  clauses,  and  one  do  not  make  void  the 
whole,  the  exception  against  the  residue  of  the  ordinance  which 
/doth  not  concern  factors  will  not  be  material  in  this  case, 
which  concerns  only  a  factor  for  acting  as  a  factor.  And  then 
J,  shall  consider  these  other  things  which  have  been  urged,  that 
there  appears  not  any  breach  of  this  act  of  Common  Council. 

As  to  the  first,  the  objections  to  that  part  of  the  act  or  or- 
dinance which  concerns  factors  are  these: — first,  the  act  is, 
^that  none  shall  be  admitted,  permitted,  continued,  or  allowed 
as  a  factor,  unless  he  shall  be  at  first  approved  and  admitted 
by  the  said  Court  of  Lord  Mayor  and  Aldermen.^'    Against    < 
this  it  hath  been  said,^r5/,  that  it  appears  not  that  there  is  a 
Court  of  Mayor  and  Aldermen,  and  then  it  is  impossible  to 
have  any  factor  approved.   Secondly,  if  there  be  such  a  Court, 
yet  if  it  be  not  such  lime  out  of  mind,  their  custom  of  supplying 
defects  in  former  customs  cannot  extend  to  it.    This  last  I  The  old  cus- 
clearly  deny;  for  admitting  it  wereanezD  Courij  since  it  con-  tomsand 
aists  of  members  of  their  corporation,  the  regulations  and  go-  thcTcitj^f^ 
▼emment  of  their  old  customs  and  firanchises  may  be  by  their  London  may 
ordinances  so  applied  to  this  new  Court.    If  new  companies  nances  be^^ap^ 
be  made  in  London,  the  regulation  of  them  comes  within  the  plied  to  new 
compass  of  the  liberties,  customs,  and  franchises  of  the  city.  g-JSnSrof"*' 
As  if  new  statutes  be  made  concerning  trade  or  the  like,  the*  members  of 

their  corpora- 
tion. If  ni5w  companies  be  msde  in  London,  ihe  regulation  of  tbem  comes  within 
the  toropass  of  the  liberticA,  customs,  and  frauchiacs^  of  the  city. 
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166S.       custonn,  that  there  fihall  be  no  foreign  bought  or  foreign  sold, 
^^"^^^^^     being  allowed  good,  proves  the  lawfulness  of  the  restraint  of 
HuTCHiNt     Victors ;  for  by  that  custom  freemen  only  can  buy  and  sell  in 
Player.      I^ndon,  only  by  retail ;  and  none  can  be  a  freeman  but  he  that 
IS  approved,  and  his  freedom  allowed  by  the  Lord  Mayor  or 
other  officers.   And  the  objection  that  is  made  here,  that  it 
is  by  this  means  in  their  power  to  make  a  monopoly,  and  ex- 
clude whom  they  see  cause,  holds  in  that  case  of  a  freeman, 
and  almbst  in  all  cases  where  any  thing  is  referred  to  the  ma- 
The  law  pre-    gistrate.    But  the  law  presumes  he  will  do  no  wrong,  and 
gbuSw  will    ^l^^reup^^n  entrusts  him  with  power.    What  if  the  clerk  of  the 
€o  no  wrong;  inrolments  will  not  inroU  a  bargain  and  sale,  or  a  recogni- 
foi?'' ^'^Y*"  u   ^M»<^®><>***1  cursi tor  refuse  to  make  an  original, — may  another 
them  with       do  it  ?  or  the  officer  of  the  city  refuse  to  grant  an  apprentice- 
power.  ghip  freedom  ?  It  is  but  just  that  the  Mayor,  &c.  who  have 

power  to  regulate  a  trade,  have  power  also  to  appoint  who 
shall  be  their  officers;  and  this  case  is  so  much  the  more 
reasonable,  for  that  it  leaves  it  not  arbitrarily  to  the  power 
of  any  single  person,  but  of  the  Court  of  Mayor  and  Alder- 
men^ who,  it  is  to  be  supposed,  will  do  that  which  is  honour* 
able  and  profitable  for  the  city  and  the  kingdom. 

This  objection  bath  been  enforced,  that  this  is  against  Magna 
Charta.  And  that  it  being  left  ad  arbiiriumy  whom  they  will 
admit  to  be  ftctors, .  they  may  refuse  any  persons  without  rea- 
sonable cause ;  and  the  plaintiff  hath  no  remedy,  if  this  ordi* 
nance  stand  good.  A9  for  Magna  Charia^  if  it  be  a  custom,  it 
is  confirmed  by  Magna  Charta  bj  express  words, — Civitas 
Land. — habeat  omnes  liberiatei  suas  antiquas  et  consueiudincs 
Hob.  87.  jiinf.  But  if  there  be  a  custom  in  London  against  common 
vage.  reason  and  natural  equity  (though  it  be  confessed  by  pleading 

to  be  confirmed  by  act  of  parliament,  7  R.  S.)  yet  it  is  not 
allowable;  both  because  it  is  none  of  the  customs  intended,  and 
An  act  of        because  even  an  act  of  parliament  made  against  natural  equity, 
l^insTna-      ^^  ^^  make  a  man  judge  inhis  own  cause,,is  void  in  itself.  And 
tural  equity,    it  is  said  in  Wagoner's  case,  ^^  There  are  divers  customs  of 

«8  to  make  a    j^DJon  which  are  against  common  right,  and  the  rule  of  com- 
manjudeem  ,  ..Hi  ..        l  .1       . 

libowfiaiUBe,  mon  law,  and  jet. are  allowed,  eo  pottus^  because  they  have 

■^y^i^^  in  It-     not  oidy  the  force  of  a  custom,  but  also  supported  by  authority 

8  Co.  195.       of  parliament.''    And  here  are  three  customs : — that  of  foreign 

bought  and  foreign  sold ; — that  of  factors  to  be  approved ; — that 

of  supplying  defective  customs  by  ordinances;  all  concurring  to 

(m)  In  a  treatise  on  the  exposi-  pronounce   upon   the   error,   yet^ 

tion  of  statHtes  by  Sir  Christopher  when  the   matter   is   plain,  every 

Huttoii,  it  is  stated  that  parliament  judge  may  esteem  of  it  as  it  is,  and 

may  err  %  **  and   though  there  be  being  void,  is  not  bound  to  allc^w  it 

no  court  higher' to  coaviuce,  or  for  good  and  forcibly.** 
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niake  good  this  part  of  the  ordinance,  ^^  that  public  factors  ought        1(II5&. 
not  to  meddle  in  Blackwell  Hall,  unless  so  approved/'  It  is  ob- 
jected that  it  is  unreasonable  that  none  shall  be  factors  but  at  (he 
pleasure  of  the  Mayor  and  Aldermen.  I  deny  it  is  unreasonable: 
if  you  put  the  case  of  public  factors,  as  I  have  said  before,  p^ 
tenorem^  a  servant  is  not  restrained,  nor  the  person  concerned 
as  a  partner  in  the  cloths.    The  case  of  2  H.  4.  84.,  which  was 
of  tenants  having  a  common  after  com  carried  away  ;    but 
that  none  shall  put  l^is  beasts  in  till  the  lord  shall  have  put  his 
beasts  in,  is  no  good  custom,  for  they  had  a  right  of  common  ; 
and  where  there  was  a  right,  there  was  reason  there  should  be 
a  remedy.    So  he  that  was  dected  constable  of  vestrymen  had 
a  right,  by  that  election,  and  may  have  his  mandamus.    Pas- 
turing is  no  trade  ;  and  to  prohibit  it  in  such  and  such  {daces, 
is  no  hindering  a  man  of  his  trade.  But,  in  our  case  of  a  factor, 
one  man  had  no  more  right  to  be  a  foctor  than  another ;  and  he 
that  will  come  to  such  an  employment,  must  come  to  it  upon 
the  terms  and  conditions  which  are  limited  for  it  by  law  or 
custom.    Is  it  not  a  good  custom,  that  none  shall  be  a  general 
attorney  in  this  court,  unless  be  be  admitted  by  the  court  ? 
That  none  shall  be  an  attorney  in  the  court  of  London,  but 
one  of  the  eight  there  sworn  ?  And  whereas  my  brother  Archer  Court  of  the 
objected,  so  they  might  have  a. custom,  that  none  should  be  a  ^on  the'use 
lawyer  there  but  whom  they  please.    I  answer,  I  think  the  is  that  none 
use  is,  none  shall  be  a  public  cpnstfint  lawyer  there  but  the  '^^'h^^ 
common  pleaders.    But  every  man  may  in  bis  own  cause  have  lawyer  there 
his  own  counsel.    Is.there  not  in  Liondon  a  general  prohibi-  l^utthecom- 
tion  by  theircustoms,  for  aoy  one  tq  sell  by  retail,  unless  he  be  But  every 
a  freeman?  And  is  any  .man  a  freeman^,  unless  he  be  ad-  niaamayjn 
mitted  bj  them  ?  My  brother  Brown  cited  a  case  and  admitted  havHilifawn* 
it  to  be  good  law,  that  a  constitution,  that  none  should  be  i^  counsel  (it). 

It  is  a  good 
by-law,  that  none  should  be  a  cooper  in  London  before  he  has  made  a  piece  of 
work,  to  be  approved  by  the  warden  of  the  comimny  ;  and  if  the  warden  will  not 
approve  a  man,  he  hath  no  remedy  but  by  complaint  to  the  Mayor  and  Aldermen. 


In^heMayor*» 


(n)  It  is  said  that  the  common 
pleaders  of  the  city  claim  to  be  ex- 
clusively entitled  to  appear  in  the 
city  courts ;  and  in  the  third  edi- 
tion of  the  book,  called  PrivOegta 
I^niimi,  p.  S91.,  it  is  sUted  that  «'  a 
bill  in  the  Lord  Mayor*8  Court  of 
Chancery  must  be  drawn  and  signed 
by  one  of  the  four  city  counsel."  In 
£menon*8  Treatise  on  the  Courts  of 
Law  of  the  City  of  London  (1794), 
p.  36.,  it  is  said,  that  "  ii/£tbe  City 
Counsel  must ^be  feed,  on  behalf  of 
3 


one  party  or  the  other,  before  any 
foreign  counsel,  i,  e.  one  not  of 
their  body,  can  be  admitted  to  plead 
in  any  cause  or  motion  depending 
in  this  court" 

But  it  is  nnderstood  that  a  bill  in 
equity,  signed  by  a  barrister,,  not 
being  one  of  the  common  pleaders, 
will  be  received  in  the  Lord  Mayors 
Court.  And  qnery,  if  a  by-law  to 
exclude  parties  in  the  City  Courtii 
from  the  general  means  of^tfenet 
by  counsel  would  ao^.  be  |  ad. 


soz 


Judgments  andju^Ucial  argument 


16CS. 


8  Co.  194. 
6  Co.  64. 


4  Co.  65. 
FuUwood*8 


Areeogni- 
xance  atcoiiK 
mooiawwaa 
tat »  bond 
Acknowledg- 

0* 


Keg.  86,  87. 
F.N.B^4l.a. 


cooper  there,  before  be  bad  iMde  e  proor  piece.  A  proof  pieeifi'' 
is  a  piece  of  work  to  be  approved  by  wardeae  of  Ibe  conipa»y« 
I  have  seen  divers  brders  to  that  purpose  of  other  cooipanies^ 
What  if  the  wardens  will  not  approve  him?  He  hath  no  remedy 
but  by  comphiint  to  the  Mayor  and  Alderaaen*  The  case  is  the 
same  where  (he  approbation  is  tcr  be  immediately  by  the  Mayor' 
and  Aldermen. 

8o  tbat|  first,  it  is  a  reasonable  prorision  to  prevent  (breign 
buying  and  foreign  selling,  and  ta  prevent  deceits  in  selling;  of^ 
clothes  at  the  mafket  at  Blackwell  Hall,  that  the  factors  bcr 
allowed  by  the  May^  and  Aldermea.  Secondly,  it  is  an  equal 
provision ;  for  freemen  as  well  as  strangers  are  restrained^ 
Thirdly,  It  is  not  fi>r  any  private  ead ;  the  beneit  of  the  for* 
fiutnre  goes  only  to  the  hospitals. 

The  third  objectiea  is,  that  the  custom,  or  act  of  Common 
Council,  that  none  shaH  be  admitted,  ptrmitted,  continued,  or 
allowed,  as  a  fiictor  aad  in  the  said  halk,  unless  be  shall  first 
enter  a  recognisance  to  the  Chamberlain  of  SdOt.  not  to  buy 
in  the  said  markets,  of  to  sell  out  of  them,  any  of  the  comnKH 
dities  aforesaid,  during  the  time  he  shall  continue  a  factor,  ie 
against  law.  It  was  said^  this  was  to  condemn  him  before  be 
be  found  faulty ;  and  it  extends  to  his  body  and  lands.  Int 
Waltham  and  Austin's  case^  an  ordinance  whersby  cloth  shall 
be  forfeited,  and  in  Clark's  case,  whereby  his  person  shall  be 
seised  on  and  imprisoned,  is  void.  To  this  I  answer,  if  it  be 
a  good  act  of  Common  Council  tof  prohibit  any  to  be  foclof», 
but  such  as  shall  be  approved,  it  is  good  reason  caution  shonlct 
be  given,  that  those,  who  are  so  approved,  should  do  their 
duty.  It  appears  in  the  said  case  erf*  Andrew  de  Vine,  M  H.  6.,' 
that  the  custom  was,  that  all  brokers  should  find  manucaptors, 
which  is  more  than  this  ordinance  requires;  for  it  requires 
only  his  own  recognizance^  By  the  custom  of  London  re^ 
cognisances  may  be  acknowledged^  and  the  Chamberlain 
brings  bis  action  upon  them^  And  it  is  usual  to  have  suchr 
recognizances  for  orphanage  money.  A  recognizance  at  com<i^ 
mon  law  was  but  a  bond  acknowledged :'  if  the  statutes  have 
made  land  liable,  that  alters  not  their  power  or  usage  to  take 
recognizanceS|  which  are  but  bondbs  recorded.  Agreeable  to 
this  is  the  practice  ill  ether  courts,  which  the  common  law 
allows.r  In  the  admiraUy  they  take  bonds  in  marine  causes  i 
so  in  the  ecclesiastical  coartsy  bonds  of  elecutors  or  adminis« 
trators  for  exhibiting  inventories,  dbc,  which  are  good,  and 
cannot  be  prohibited ;  «id  writs  prohibitory  were  granted  to  the' 
sheriff,  that  he  should  pot  sufer  laymen  to  come  to  any  place  at 
the  citation  of  the  Bishop,  *<  adfademd.  aUquasrecogmtUmei^xief 
idiramrprmstandag  nisi  m  tamis  matrimomalihisvet  ieskmenkt^ 
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ftts  :**  and  there  are  many  prohibitiona  in  the  register  de  re^        160S* 
cognitionibusj  nisi  in  causis  matrimomalibus  vet  testamentariis  ;      ^-^v*^^ 
which  proves  that  where  the  matter  is  conusable  in  that  court,     ""tchin5 
they  may  take  recognizances,  or  bonds  in  relation  to  that  bu-      Tlxyzr. 
siness.   And  in  some  cases  they  may  sue  upon  such  bonds  or 
recc^nizances  in  the  same  court :  and,  therefore,  "  if  a  man,  by  F-  N.  B.  41.  b, 
reason  of  matrimony  or  testament,  acknowledgeth  in  the  court 
Christian,  that  he  ought  to  pay  100  marks  at  a  certain  day,  if 
he  do  not  pay  it  at  the  day,  he  may  be  sued  in  the  Court  ft«g*Mit»7rf 
Christian  for  this,  (or  at  the  common  law)  upon  a  bond  taken 
for  it;  and  no  prohibition  lies."    So,  if  a  man  be  excommU'> 
tiicated,  and  imprisoned  for  it.  the  ecclesiastical  court  may 
take  security  from  him  deparendo  mandaiu  eccletias  in  forma 
Juris;  and  they  may  either  be  cauliojuratoria^  or  Jide  jwsoria^ 
or  pignoraticiay  by  mortgage  or  pledge ;  for  so  the  express 
wordsof  the  register  commanding  the  sherifis  not  to  deliver  B^-ot^ 
bim  out  of  prison,  '*  quousque  cautione  pignoraticid  adminui 
eidem  episcopo  de  satisfadendo  cbtukrit^^^  or  by  sureties,  or  by 
his  oath.    And  if  the  Bishop  do  refuse  to  accept  of  such  cau- 
tion, a  writ  cfe  cautione  admittendd  lies,  supposing  that  he  had 
offered  idoneam  cautionem  de  parendo  mandatis  ccclesia:,  which 
was  refused.     And  indeed  the  word  cautio  is  a  proper  word  of 
art  for  a  bond  or  recognizance  in  the  civil  law.    In  the  16th  of  Orot  in  loc* 
St.  Luke,  6th  verse,  io  the  parable  of  the  unjust  steward^ 
where  we  have  it  in  English,  ToJtc  <Ay  bill  and  write  down  fifty ^ 
the  vulgar  Latin  hath  it,  Acdpe  cautionem.  Upon  which  Gro*> 
tins  observes,  ^^  optime  Latinus  interpres  cautionem  verlit ;  ita 
enim  JurisconsuUi  wcant  quod  GrfEci  syngrapham   cut  cki' 
rographam.^*    So  that  the  writ  de  cautione  admittendd^  is  a  writ 
commanding  to  take  a  bond,  or  a  mortgage.    And  by  the  same 
reason  as  the  ecclesiastical  court  or  admiralty  may  take  a  bond 
or  recognizance  for  a  matter  of  their  conusance,  by  the  same 
or  rather  with  much  more  reason  may  the  Court  of  Mayor  and 
Aldermen  who  proceed  in  their  suits  according  to  the  rule  of 
common  law,  take  a  bond  or  recognizance  from  such  as  are  to 
be  approved  &ctors,  for  the  performance  of  their  duties  in  their 
oflSces. 

Fourthly,  It  was  objected  that  the  recognizance  was  unrea- 
sonable in  the  penalty ;  for  the  offence  may  be  but  2d,  and  yet 
the  forfeiture  800/.:  and  divers  cases  were  cited  that  there 
ought  to  be  moderata   «  amerciamentai*  (o)  et  amerdamenta  44«  a, 
^  Uberi  haminis^^  salvo  contenemento;  for  a  villein  salvo  voajf* 

(#)  The  words  ••  Uberi  h^ninh,'*     Jecture.     The  mafginil  reference 
are  here  insertedfrom  MagtUi  Chmrta,     aeens  to  b«  to  8  Co.  40. 
c  U.y  and  **siitrrc<Sfneiila'*  by  con« 
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tbreigners  for 
matters  of 
trade  within 
their  liberties. 


nagio.  But  that  receives  an  answer ;  an  amerciament  is  fin' 
an  offence  done;  but  these  recos^nizances  are  cautionary  se* 
counties  to  prevent  it.  And  because  the  particular  quality  of 
the  offence  cannot  be  known,  it  is  reasonable  to  have  such  a 
penalty  as  may  deter  others  from  breaking  it. 

As  to  the  matters  of  the  recognizance,  that  it  appears  noty 
whether  the  defeasance  of  the  recognizance  shall  be  contained 
in  the  body  of  it,  or  in  a  condition.  But  the  words  are,  ^^  that 
no  person  shall  be  admitted  a  factor,  unless  he  be  approved, 
&c.  and  shall  enter  into  a  recognizance  that  no  such  factor 
shall  in  any  sort,  by  himself,  &c.  buy  in  either  of  the  said 
markets,  or  sell,  or  cause  to  be  sold  out  of  the  said  markets  in 
bis  own,  or  in  the  name  of  any  other,  any  of  the  commodities 
aforesaid,  so  long  as  he  shall  continue  a  factor.'*  This,  accord- 
ing to  the  usual  practice,  must  be  a  recognizance  with  a  condi- 
tion, not  a  defeasance  :  but  if  it  be  confirmed  otherwise,  it  is 
all  one  to  our  case,  for  the  prisoner  hath  done  neither. 

Secondly,  It  is  said  that  he  is  bound  not  only  for  himself^ 
but  all  other  factors  who  shall  be  admitted ;  for  the  words  are^ 
that  he  shall  enter  into  a  recognizance  (not  that  be  himself 
shall  not  buy,  but)  that  no  factor  "shall  buy,  &c.  which  extends 
to  all  factors  to  be  approved  and  admitted.  But  that  is  a 
strange  enforced  exposition.  It  must  be  taken  respectively^ 
et  reddendo  singula  singulis^  that  no  such  factor  so  entering 
into  a  recognizance  shall  buy,  &c.  6  Jac.  Shoyle's  case.  The 
statute  5  Eliz.  c.  4.  enacts,  '^  that  it  shall  not  be  lawful  to  any 
persons,  other  than  such  as  do  now  use  any  art,  mistery,  or 
manual  occupation,  to  set  up  any  art,  misterj,  or  manual  oc- 
cupation, except  he  shall  have  been  an  apprentice  thereunto 
seven  years.**  It  was  said  he  that  used  one  trade  at  the  time 
of  that  statute  might,  by  that  clause,  use  another :  but  it  was 
adjudged  to  the  contrary,  that  the  general  words  shall  be  taken 
respectively,  that  is,  he  maj  use  that  trade  only  which  he  then 
u^ed,  and  in  which  he  is  supposed  to  have  had  knowledge, 
though  he  had  not  been  apprentice  to  it,  and  not  another. 

Thirdly,  It  was  objected  that  this  extends  to  foreigners,  and 
they  have  no  power  over  foreigners. 

They  have  power  over  foreigners  for  matters  concerning 
trade  dene  within  their  liberties.  So  resolved  in  the  case  of 
the  Chamberlain  of  London. 

But,  fourthly.  The  main  objection  is,  that  the  condition  is^ 
that  whilst  they  act  as  factors,  thej  shall  not  buy  or  sell  for 
themselves,  though  freemen  ;  and  many  act  as  factors  and  mer- 
chants also;  and  this  is  to  take  away  the  liberty  of  the  subject, 
and  of  freemen. 

The  restraint  is  not  for  bnjtng  or  selling  generally,  but  buy* 
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in^  of  selling  those  kiti^  of  commodities  for  which  be  is  a        1663. 
fectdf ;  for  that  is  the  tiray  to  deceit  and  cozening  by  commo-      ^^-^V^^ 
dities  not  vendible,  and  the  other  is  the  way  to  prevent  it.    For    Hotchins 
men  will  not  be  sO  inclined  (o  cozen  and  cheat  for  other  men     Pr  7yer 
as  where  it  concerns  themselves. 

Bot  now  for  futther  answer  to  all  these  objections  against 
this  act  of  Common  Council  as  relating  to  the  factors.  I  say 
there  is  nothing  in  the  act  or  ordinance,  but  what  is  warranted 
by  the  ancient  customs  of  the  city,  and  by  former  acts  of  Com- 
mon Council  grounded  upon  those  ordinances.  I  begin  with 
that  case  which  was  cited  at  the  bar, — Andrew  de Vine's  case, 
2i  H.  6.  The  case  was  in  Chancery,  and  the  original  record  is 
n6t  to  be  found  :  but  the  city  register  book,  out  of  which  it  is 
taken,  is  of  a  hand  about  that  king,  or  King  Edward  the 
Fourth^s  reign,  called  Liber  Dunthome  y  (p)  which  also  contains 
an  extract  of  divers  other  ancient  records,  which  I  shall  make 
use  of,  and  refer  to  the  pages  wherein  they  are  registered.  It 
was  objected  that  case  was  pleaded  in  English :  but  this  writ^ 
return,  and  judgment,  were  in  Latin;  the  other  was  but  to  sa- 
tisfy the  CoQrt  die  veriiatefacli. 

't'faat  case  was  thus : — Upon  an  habeas  corpus  out  of  the  S4  H.  d. 
Chancery  it  is  returned,  that  according  to  the  ancient  laws,  J'°®!u^*f^' 
liberties,  and  free  customs  of  the  city, — provisum  et  ordinatum  (237.  b.) 
fdit  ab.  antique,  quod  nullus,  in  futurum,  officium  seu  occupa-  ^^8.  a.(9) 
tionem  communis  correctarii  seu  abrocatoris  in  civitate  prae- 
dicta  aliquo  modo  exerceat,  neque  super  se  assumeret,  nee  de 
torrectagio  seu  abrodagio  hujusmodi,  aut  de  contractu  seu  bar- 
ganeo  quocumque  inter  mercatorem  et  mercatorem  faciendum 
in  civitate  prasdictfi  tanquam  communis  abrocator,  seu  medi- 
ator hujusmodi  se  intromitteret,  quoquo  modo,  quonsque  per 
Maioremet  Aldermannoscivitatispraed.  pro  tempore  existentes 
ad  hoc  faciendum  et  exercendum  admissus  (mi ;  etjuratoset 
sufficientes  maniicaptores  ad  se  bene  et  fideliter  habendum  et 
gerendum  in  officio  sive  occupatione  praedict.  invenerit;  secun- 
dum uniformam  et  effecCum  libertat.  et  consuetud.  praed.,  sub 


(|i)I«iberDQathdri&ei9lcep|:|Albe  i>i  an  aiicifiiit  French  iQainiscript 

office  of  the  town  clerk  of  the  city;  caUed  Dunlhome,  «»  aadeiU  hoek 

and  by  his  Courtesy  tjie  £((itor  has  in  French,   in  which  the  customs 

bedike^bledid  supply  (he  references  were  registered.    It  was  allowed  to 

lb  tRefflgey  Wifidh  were^  omitted  in  proVfe  a  cu^toin,  Skihn.  649.  Vid. 

dleitiaiicrtMtl^iK^title-ito^  of  Coibb.  S8S.*'    The  book  in  whicli 

abaok  oiM  *^Thm(AtyidK^  ittbs  fk\s  aoia  is  wrHtett  is  in  the  library 

following   note,    thonght   by  Mr.  ofthe  Inner  Teinple;  Mr.  Hargrave's 

Hargrave  to  have  l)een  written  by  copy  is  in  the  British  Museum. 

Sir  Martin  Wright  i  *'  Bnglished  out  (q)  the  case  begins  in  fol.  236.  b. 
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4  Co.  gi. 
Southeor« 


poen&  imprisonameDti)  «t  faciend.  fin.  ad  opus  communitatis 
civitatis  pned.  For  breach  whereof^  after  prohibition  by  the 
Mayor  and  confession  of  it,  he  was  imprisoned*  And  this  was 
adjudged  a  .good  custom,  their  customs  being  confirmed  by 
parliament  and  by  the  Archbishop  of  Canterbury,  then  Lord 
Chancellor,  by  the  advice  of  the  two  Chief  Justices  Fortescue 
and  Prisott,  Nicholas  Ashton,  et  ceier.  regis  justiciar.^  and  the 
Master  of  the  Rolls;  and  upon  view  of  the  charters,  liberties, 
statutes,  ordinances,  records,  and  provisions  of  the  city  in  this 
behalf,  ex  aniiquofacL^  et  approbai.y  decrelum  et  ordinatumjiiit 
per  eosdemf  authoritate  curiae  prmd.^  quod  prced.^  Andreas  de 
Vine  in  plenum  altocat.^  affirmai.yCorroborat,^et  approbate  liber" 
iates^  statutCy  ordinatajura  et  provisiones  civitdtis  prced.  in  ed 
parte fact.j  remiitatur. 

Which  case  I  shall  make  use  of  not  only  as  an  authority  in 
law,  but  as  a  full  evidence  of  the  fact,  that  at  that  time  it  was 
according  to  the  liberties  and  customs  of  the  city  de  antiquo 
that  there  should  be  no  brokers  or  factors  within  the  city  but 
such  as  were  approved  by  the  city ;  and  that  they  should  be 
sworn,  and  put  in  securities  to  perform  their  duty. 

It  was  said  by  Justice  Brown,  it  was  a  pecuniary  mulct  in 
this  case:  but  it  appears  to  be  mistaken  ;  it  is  imprisonment 
also.  It  was  said  by  Justice  Archer  that  case  was  not  of  a 
factor,  but  broker  between  merchant  and  merchant.  It  is 
part  of  the  same  office,  the  nature  of  the  office  not  altered  by 
new  words. 

St  John^s  case, — 33  H.  8.,  prohibits  carrying  a  band-gun^  a 
dag  is  within  the  act ;  for  it  is  not  of  any  new  kind  in  sub- 
stance, but  hath  only  a  small  alteration  in  form  and  quality. 
And  it  appears  by  the  words  of  the  act  of  Common  Council 
(hey  are  intended  for  one  and  the  same  persons,  a  factor, 
broker,  or  leiger  in  Blackwell  Hall  and  Leadenhall,  a  common 
buyer  or  seller  of  cloth  there  for  other  men.  And  therefore 
the  case  of  the  factors  at  large,  or  of  a  leiger,  -and  what  they 
signify  in  propriety  of  speech,  as  I  conceive,  reaches  not  our 
case.  A  factor  at  large  may  buy  as  well  as  sell ;  so  cannot  a 
factor  at  Blackwell  Hall. 

iThere  are  no  other  brokers  at  Blackwell  Hall  for  trloths 
than  those  now  called  factors.  The  name  of  broker,  by  reason 
of  fripperers  and  those  who  buy  old  goods  to  sell  again,  being 
grown  out  of  credit,  they  mollified  this  by  the  Jiame  of  foctor ; 
which,  though  it  be  an  old  word,  yet  in  application  to  selling 
of  cloths  is  new,  and  not  to  be  found  in  oor  ancient  gtatates. 

Mata  renoicentur  qtuejam  ceeidere  i  cadentque 
Qtus  nunc  sunt  in  honifre  voeabuia^  — i*— — 


lit  tk^  Common  Pleas  and  in  other  Conrts. 
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In  the  Parliament  Roll.  50  E.  3.,  the  citizens  complain  of 
the  breaches  of  their  privileges ;  amoOgst  others,  que  chescun 
estranger  poit  demurrer  en  le  city,  et  tenir  hostel  et  estre  bro- 
eoar,  et  vendre  et  achater  touts  maners  merchandises  a  retayle, 
et  estrange  vendre  al  estrange  pur  revendre.  And  thereupon 
tiie  King  grants,  que  nul  estranger  teigne  hostel,  ne  soit  bro- 
oour,  ne  vende  ascun  marchandises  a  retayle  deins  le  dit  city, 


1663. 
HuTCHiirs 

V. 

Player. 
50  E.  3.  Rot. 
Pari.  US.  but 
ia  the  printed 
abridgment, 
134  (g). 


(9)  In  the  folio  edition  of  the 
Rolls  of  Parliament,  vol.  2.  p,  347. 
the  marginal  number  is  84,  and  the 
number  of  the  title  is  143. 

The  Abridgment  referred  to  in 
the  note  in  the  margin  of  this 
page,  which  is  in  the  hand-writing 
of  the  original  manuscript,  seems 
to  be  that  uitiMny  called  Cotton's 
abridgment.  As,  however.  Sir 
Orlando  Bridgman  does  not  attri- 
bute it  to  Sir  Robert  Cotton,  the 
following  conjecture  by  Mr.  Har- 
graTe,  as  to  the  real  authors,  may  be 
nsefal  in  establishing  to  whom  the 
praise  of  the  work  isdae,  as  well  as 
its  authority ; — '*  On  the  first  side  of 
this  blank  leaf  there  are  some  me- 
moranda, from  which  it  appears 
that  this  Abridgment,  which  Prynne 
ascribes  to  Sir  Robert  Cotton,  was 
not  by  him,  but  by  William  Bowyer 
and  Robert  Bowyer. 

*'  The  Memoranda  are, — 

^*  The  PurUameui  RoU$^  de  annii 
SIE.3.,  46E.3.,  8H.5.,  and  20 
H.  6.,  were  not  abridged  by  WtlUam 
Bpwyer^  the  fint  eottectar;  where- 
Jere  I  have  abridged  them  by  the  re- 
€9rdt  mid  written  them  inio  this  boek 
in  the  froper  places. 

"  Ro.  Bawyerr 

**  The  note^r  memerandum  above- 
mentioned  is  in  a  manuscript  copy 
qf  ikU  book,  in  the  Heralds'  Office, 
eoOeeted  and  writ  by  ihe  above- 
nmts€d  jrmUm  BemyeTy  and  not  by 
Sir  Robert  CHton,  as  Mr.  Prynne 
^  mUtoko  has  suggested.^ 

'*  In  theCatalogue  of  the  late  Mr. 
'iSeijcant  Adair's  law-books,  one  of 
ahc  manuscript  volumes  In  folio 


contains  a  collection  very  similar  to 
this  Abridgment  of  the  Rolls  of 
Parliament.  The  title  of  the  volume 
isj  '  Medulla  ParUamentaHs,  con- 
taining aU  the  bilU,  acts,  and  other 
material  postages  whatsoever,  re- 
corded in  Parliament  silhence  the 
reign  of  King  Henry  the  Second, 
untm  the  first  year  of  King  Richard 
the  Third.  168S.*  After  this  tiUe 
there  are  arms  emblazoned  with  the 
following  subscription: — '  Insignia 
Edwardi  Gwynn  gentilitia,  Medii 
TempU  socUJ'  The  book  is  in  ex- 
cellent condition,  and  the  MS.  is 
uncommonly  fiiir.  It  was  bought 
21  Nov.  1798., i^t  the  auction  sale  of 
the  Serjeant's  books,  by  Master 
Orde.  From  a  slight  inspection  of 
the  book,  it  seems  to  me  not  im- 
probable, that  this  book  may  be 
almost  the  same  as  the  Abridg- 
ment here;  for,  though  the  title 
professes  to  go  as  far  back  as  Hen.8. 
it  contains  scarce  any  matter  prior 
to  Edw.  2.  F.  H.  22  Nov.  1798.'* 
MS.  note  to  a  blank  leaf  in  the  Bar- 
grave  copy  of  the  1st  edition  of  the 
Abridgment. 

Sir  Simon  D'Bwes  in  his  preface 
mentions,  amongst  the  authorities 
from  which  his  Parliamentary 
Journals  were  selected,  '*  A  large 
MS.  Abridgment  of  all  the  ori- 
ginal Journal  Books  of  the  Upper 
House,  during  the  reign  of  Eli- 
zabeth, very  faithfully  for  the 
most  part  collected  and  transcribed 
with  his  own  hands,  by  Robert 
Bowyer,  Esquire,  who  continued 
clerk  of  the  said  house,  ab  an.  6  Ja^ 
eobi  Jle9i'ff,tol8thofthes«meKing.** 
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,  S.y  which  18  in  luec  verba  in 


10  B.  1. 
C.foL]5.45. 
110.  (v). 


M  left  diibiirbft  de  ecrli  tfient  contristetDt  aaeua  stAiiile  #o  or- 
ckmnaflee  tak  al  lebeoRtfe. 

Whether  upon  eoAsideraticMi  of  this  statote^  for  so  it  iS)  ii 
extends  only  to  stieh  strangers  as  are  aliens^  may  be  soaio 
doubt.  But  it  serves  to  my  purpose,  first  to  diew  that  it  was 
an  aneient  franchise  to  restrain  strange  brokers  to  sell  and  to 
buy ;  and  in  the  Parliameat  Roll,  61  E.  3»  Rot.  Pari.  No. 
S3,  (r),  it  appears  there  was  a  charter  granted  for  the  other  li- 
berties mentioned  in  this  of  50  E. 
tbe  Parliament  Rirfl. 

And,  Sdly,  to  shew  that  a  broker  was  not  only  a  medialor  of 
bairgiainv,  but  one  that  sold  afid  o*e  thai  boogbt,  aad  by  tbat 
statute  be  was  Ibrbrddefn  to  sell  by  retail.  In  Andrew  deVine'ir 
case,  whieh  1  cited  before  Upoti  that  f^torti,  that  non6  ought  to 
exercise  the  office  or  occupation  of  a  common  broker,  before 
he  be  approved,  it  is  set  forth  that  the  said  Andrew,  ^^  officmm 
eanUhHuris  abroeaknu  pro  Hoersis  eanlracUbua  ei  bargmm^  per 
ipsumfach  et  formdi*^  in  dviUHeprwdt  saspius  esercere  tmrmHf 
€t  super  $e  assumpsit;  pluresque  eontrattus  sletH  c&rMrtunis 
dbrocator  in  diesfecity  Stc.  (s) ;  and  ^heii  he  replies  fo  it,  he 
only  sets  forth,  '^  that  all  merchants  may  sell  their  merchan- 
dizes as  well  by  foreigners  as  denizens  (<) ;"  which  afaewetb  that 
the  fldling  of  other  menV  goods  (wbieh  ire  now  make  the 
Victor's  office)  (bey  took  to  be  the  office  of  a  ccmmon  brcAier ; 
so  that  I  take  the  office  of  a  factor  and  broker  id  Bhrckwell 
Hall  and  Leadenhall  to  be  all  one ;  at  least  that  a  factor's 
office  or  occupation  is  that  of  the  ancient  office  of  broker  or 
corrector :  which  being  admitted,  then  I  say,  tbat  by  the  re- 
cords of  the  city,  some  of  which  I  have  seen  in  the  sane  hcfok 
called  DoRthome,  I  find  there  is  nothing  in  this  act  of  Com- 
*  mon  Council,  relathig  to  tbe  foctWd,  but  irhat  ^as  in  eflbct  (he 
former  usage  of  the  city  ;  and  that  this  act  is  but  as  a  system  or 
collection  of  the  former  customs  and  ordinances  of  the  city,  as 
it  is  set  forth  in  the  preamble^  and,  therefore^  10  E.  k(ii.> 
anoagsf  tbe  articles  de  staSu  civUoHs^  confirflieNl  by  the  King, 
mb  magno  sigUhf  ^  ncrne  shall  be  brokers  witM*  tbe  city,  but 
ihdse  who  are  received  and  sworn  before  the  gardier  (the 
vrarden  of  the  city  when  there  was  no  Mayor)  or  Mayor  and 
Aldermen,  21  £•  1.  the  names  of  <<  the  brokers  sworn  and 


(r)  And  No.  IS. 

(i)  In  Uker  BmUhofae,  Sa7. 

(I)  .i . — ; — i 83T.  a.ftK 

(»)  This  stghite  U  sUtsd  in  a  asii 
eTtlie  rapertev,  ia  im  pmfteJhfMtt 
1  MerfvaK  yt%  tb  hafe  bssa  le* 


fined  ta  1^  the  ^Uvd  GhnmlUr»  M 
laS,  l.,.^lst  §.,  hy  wkicb  diMe  it 
staads  in  Ike  A|i|ieBdiB  to 
hsadvediikm  of  lbs  8iataaaB« 
(«)  bililM*D«BthdnM^n4»K 


\ 


in  th^  CQmmqff  ^ifiW  ond  in  other  Courts.  909 

iH«ct#d  a4  qJBkimn  I<mmi  ^  OrwU;  tbp  like,  17  ^  h  fid    Jj^^ 

(a7>  The  Sheriff  of  London  brought  an  action  of  trespMs      F^^^. 
9giiHi^  Jolw  4s  Cprnube,  A^r  mi^k^  bimrif  a  bn^er,  ^nd  si  e.  u 
Wpgingftferpi^nvtoapplber  (treigmr  of  Bedford,  t»  bay  |\fj|p 
wool  ^gajp4  the  pm'iUgw  of  the  4y«y ;  for  wbitfh  be  vu  die-  d.  in  (y). 
b^m^mii  i  9^^A  oiietoiiis  iir^fie  U^  be  tokra  of  bin  aa  of  a 
foreigner. 

f  fi»d,  «w  Ji0gk  Eimrdi  19.,  (wWA  nwt  be  underrtood  J.  no(»). 
of  Kipg  iEdwd  tbe  Pii«t>,  vbicb  ri^ltes  «  ^Nriner  opdwanoe, 
«ii^  A0,  that  #P  brok^  be  suffered  to  meddle  as  brober  wilbip 
tbe^eity^  de^Aiit^na  i)  faiAtA^Mpt^vantleJVbdlQr  en  IfiOyballe, 
et  juim  ^ne  U  oe  roit  w^ii^  de  ebe  viflanee,  d'lQsiirei  ni  d'airter 
^Wm  ifP^roi  mas  que  i)  ee^ttiibien  at  leyialiiieHt  porter  eone 
b»y»l  pprreetoor  mm  a^Iem  menebMHidee  aioii  ttsefvoperOm), 
etque  il  9n9iidi»  pur  bf oeage  de  nol  oooto  eeo  que  eat  oedeigoe 
per  )a  del  aity.   lUm  que  mil  faew^eatrange  aerrit  accept  d'etre 
eorraotor,  a'il  m  fiice  fine,  et  pay  al  chambie  de  la  Oyball  qua- 
raiite  aouB  enAualmeat,  et  t^pye  S  ou  3  iufficient  pledg^p, 
qp^nt  il  eenra  aeceptes,  et  jure  de  feive  eii  »ai»er  eoppriiis 
dile ;  et  que  anl  deeiMn,  a'autoe,  ne  oerra  Accept  d'etre  cor- 
recior,  4»raat  que  il  fee  &ne  et  pa^r  coiee  entve  le  Maior,  le 
Chanbeilain  de  la  UybaU  et  lui  potent  acccnler,  et  aoit  jure, 
et  troYe  pledges  de  faire  ea  maaner  auperiw  dit^,  et  ei  voel 
aifidJe  de  correetage  de  deins  le  dit  city  eMOwatre  Tprdinence 
caperiue  dit  cy  a  la  priaoa^  et  ouetfe  eeo,  puny  qcAoiigiie  la  di^- 
avfltion  jde9  M^ier  et  AJderoien ;  aad  infioile  preoedeiits  Rot  Stephani 
thei«  are  of  admittaacea  of  hrekeni,  auiaf  and  pnqiabiiig  of  R^l^^temp. 
brofcersy  for   tftyt^H^g  hi    being   brokera  of  sm^b   things,  u.t.videtur 
wiiereto  they  were  not  elected  and  adauUed  secundum  roiww-  *(fg  f^tj*^- 
tiidimei  cidtalis.  j.  275.  9  H. 

And  in  the  auccaesi^e  timea  of  E.  3.^  E.  8.^  R*  S*9  H.  5, 6, 6.,  5.  (ce). 
theae  are  ordinances,  preoadenta,  and  actiona  which  prove  the  \^^^J^ 
eastomof  apprortag  and  sweariDg  brokers,  and  for  their  find-  is  E.  g.  Q. 
leg  pledgee  atid  sureties ;  and  by  sooie  of  them  that  they  aust  |^g;^''^  ^ 
be  adaiitted  by  the  oiystary,  and  presented  to  the  Mayor  and  (//).  * 


(«)  la  Uber  Daathome,  804.  b.  {b  b)  la  liber  Danliionie,  287.  «. 

Cy)  ipi4'  81^.  p.  (e  e)  Ibid.  fol.  SSS.  a.  aad  830.  a. 

(x)  Ibi4.  81(6.  a.  {44)  (H^  %9S,  h 

(as)  In  exforte  Dyster^  I  M^ri-         {fse)  ibid.  139.  a,  a^d  889.  /i. 
yale    174.  *\the    cpn^uenc^,   in         {//) /^ul.  ^1^9.  4.  j»ndquerj  if  H. 

point  oi  law,  of  a  city  broker,  trad-  18.  s  and  see  fol  86. 
iog  oniiis  own  account,^  is  consi-         {gi^  Ibid,  834.  a*%  and  query  if 

decod;  fiid   the  hUer  eaaotmeats  K.8«6. 
noticed. 


31  H.6.K. 
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150S«        Aldermen  ;  and  that  they  shall  not  meddle  in  buying  and  self-' 
^^^"^^^^      ing  any  manner  of  merchandize  to  their  own  use,  and  that 
UuTCHiNs     j^^^g  ^^g  assessed  which  are  to  be  allowed  and  taken  for 
Player,      b^okage. 

'^'And  so  for  recognizances  by  brokers ;  3  H.  6..  when  Cromer 
was  mayor,  a  recognizance  in  5/.  was  given  by  R.  Coroner,  and 
In  rot.  W*.       R,  Darnell  his  suretj;  and  many  other  recognizances  in  that 
3  H.  6^ '  roll  are  to  be  found  entered  into  by  (actors  for  the  due  execu- 

tion of  their  office. 

By  all  which  several  precedents,  and  many  more  of  the  like 
nature  may  be  found,  it  appears  that  what  is  directed  or  ap- 
pointed by  this  act  of  Common  Council  concerning  factors,  as 
that  they  shall  be  first  approved,  that  they  shaH  not  bny  or 
sell  for  themselves,  that  they  shall  enter  into  recognizances, 
was  the  ancient  cuatom  of  the  City  before  this  act  was  made. 
And  though  the  City  books  are  not  legal  evidences,  yet  there 
can  be  no  better  evidence  of  the  fact  than  those  ancient  char- 
Weight  of  the  tularies,  which  cannot  be  supposed  iobe contra  veritatem  facH. 
iSf^^%-    And  that  precedent  of  Andrew  de  Vine  is  a  full  and  express 
dence.  judicial  authority,  as  may  be,  upon  general  adviee  with  all  the 

judges :  and  though  the  record  of  it  cannot  now  be  found  ;  yet 
being  transcribed  in  so  foir  a  ledger,  by  a  hand  of  those  thnes^ 
Weight  of       we  have  reason  to  give  as  much  credit  to  it  as  to  the  printed 

precedents,      year  Books  of  H.  6.  or  E.  4.,  which  came  transmitted  to  us  by 
where  toe  re-  ,      .  .       .  .  .   ^ 

cord  is  not  to    no  greater  authorities  than  such  manuscripts. 

be  found.  p^p  authorities  of  later  times  there  is  scarce  an  ordinance 

in  London  for  the  government  of  the  City  now  in  force,  against 

which  there  may  not  be  the  same  exceptions,  or  greater,  than 

have  been  made  against  this.  I  have  seen  several  acts  of  Common 

Council,  down  to  the  time  of  this  very  act,  providing  remedy  ki 

some  or  other  of  these  particulars.  And,  for  ought  I  know,  it  was 

never  before  disputed.     It  is  true,  P.  21  Car.  C.  B.,  the  case 

was, — The  Company  of  Homers  made  an  ordinance  to  re- 

The  Com-        strain  any  freeman  from  buying  horns  within  twenty-four  milea 

^oniersand    ^^^^  London,  but  such  as  the  company  should  appoint ;  and 

Baker's  case,    this  was  held  to  be  naught.   The  reason  was,  it  was  but  an  or- 

Srs^^22?.1?so    finance  or  by-law  of  the  Company,  and  not  an  act  of  the  Com- 

89i'.  Note  by  mon  Council,  nor  bottomed  upon  any  custom,  or  confirmed  by 

vilTe^^W^      act  of  parliament.     But  Mich.  1656.,  in  the  said  Court  of 

Common  Pleas,  between   the  Chamberlain  of  London  and 

Osbourn,  upon  a  habeas  corpus^  and  return  made  of  an  act 

of  Common  Council,  that  there  should  be  a  Certain  number  of 

carmen ;  and  that  so  much  should  be  paid  for  a  fine  upon  ad- 

(h  h)  The  case  is  also  reported  in  3  Mod.  158.    This  nuumscript  is  in  the 
British  Museum.  Harg.  MSS.  No.  83. 
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nittance,  and  that  none  should  work  with  a  car  but  such  as 
were  appointed  by  a  committee  of  woodmongers ;.  and  there, 
though  it  was  urged  that  this  is  not  a  regulating  of  trade,  but  a 
restriction,  where  the  law  gave  liberty,  yet  it  was  adjudged  a 
good  return,  and'aprocecfeitdb  awarded. 

Against  this  it  is  objected,  that  Payne  and  Hbughton^s  case 
was  contrary  to  it,  Pasch.  4S  Eliz.  B.  R. :  but  my  brother 
made  a  difference  between  the  cases;  for  he  said  that  in  Osbome'is 
case  there  it  was  expressly  set  forth,  that  by  custom  they  had 
the  rule  and  government  of  all  carmen,  and  allowing  and  dis- 
allowing the  number  of  them,  and  the  rates  which  they  were  to 
pay.  So  it  appears  the  one  case  was  bottomed  upon  a  custom ; 
not  the  other  case. 

In  that  very  case  of  Osborne,  Payne  and  Houghton's  case 
was  cited ;  and  it  was  said  that  the  case  was  not  upon  a  return, 
hut  upon  a  justification  in  trespass  brought  by  some  carmen, 
where  the  charter  of  15  K  3.,  for  making  by^-laws,  was  al- 
leged, without  alleging  a  custom  for  it;  and^  therefore,  the 
justification  was  not  good. 

H.  8.  Car.  C.  B.,  Nicholas  Barker^s  case,  upon  a  habeas 
corpus ;  a  custom  was  pleaded  within  the  City,  that  they  have 
used  to  appoint  porters,  freemen  of  the  City,  to  carry  coals, 
corn,  and  other  similar  commodities,  from  such  and  such 
wharfs  to  ships,  and  from  ships  to  wharrs,  who  were  called 
porters  of  corn  and  saltf  which  porters  were  and  ought  to  be 
attendant  and  ready  to  execute  the  said  portage,  and  ordi- 
nances for  them  by  the  Common  Council,  and  to  appoint  rea- 
sonable penalties  to  be  forfeited  by  such  as  should  deny  or 
refuse  to  pay  the  said  fees,  or  should  carry  away  the  said  corn 
&c.  without  a  hill  from  the  Mayor,  and  payment  of  the  said 
fees  for  fillage  and  portage.  And  set  forth  an  act  of  Common 
Council  for  that  purpose,  and  a  plaint  affirmed  in  the  Court 
before  the  Mayor  and  Aldermen  (as  it  is  here)  for  the  pe- 
nalty ;  and,  after  several  continuances  and  advisement,  it  was 
awarded  that  a  procedendo  should  issue.  The  difference  be- 
tween that  case  and  ours  is,  there  was  a  particular  custom  al- 
leged in  the  body  of  the  return,  to  have  such  porters  ;  ours  ap* 
pears  but  implicitly  :  but  in  neither  is  the  custom  recited  in  the 
action  by  the  Chamberlain.  The  truth  is, the  shaking  this  act  of 
Common  Council  in  consequence  reacheth  to  the  destruction  of 
the  whole  government  of  the  city,  which  depends  upon  regulations 
made  by  such  Courts.  The  several  markets  for  beef  at  Leaden.- 
hall;  for  other  flesh  at  Cheapside,  Newgate  within,  and  8ham'« 
bles ;  the  wheat  market ;  the  markets  for  poultry ;  fish  markets ; 
meal  markets ;  fruit  markets ;  iron  and  cutlery  wares ;  cattle;. 
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wool ;  cloths;  have  lieen,  by  act  of  Common  CouQcil|  restrained 
to  certain  places :  and  fishmongers,  butchers,  poulterers,  &c. 
not  to  sell  but  at  the  places  aforesaid^ 

The  same  reason  there  is  for  restraint  of  persons,  as  places 
for  public  buying  and  selling ;  and  times  within  wbic^  they 
should  buy  and  sell ;  and  trades  with  which  they  should  med- 
dle, and  with  which  they  should  not  meddle ;  as  that  a  dyer 
should  be  no  clothier,  nor  a  butcher  a  tallow-chandler,  with- 
out the  aid  of  and  before  tbe  statute  of  5  ]Sliz.  So  the  carqouen, 
draymen,  porters^  poblers,  musicians,  exchange  brok^r^,  retailr 
ing  brokers,  farrjers,  wateripen,  and  generally  ^U  otb^r  trades 
in  the  city,  have  had  their  regulations  and  restrictioq^  from  the 
Common  Council,  and  Court  of  Aldermen:  apd  sp  generally 
men  of  all  other  trades  and  employments  in  the  city,  till  tbey 
have  been  admitted  to  become  brotherhoods ;  and  afterwards 
to  obtain  charters,  with  powers  to  choose  goyerpors,  and  of^ 
ficers  for  regulation  pf  their  own  raysteri^s ;  subject  never- 
theless to  the  Mayor  ^nd  Aldermep,  &;e.  And  tbpse  restraints 
have  been  as  great  as  in  our  case. 

Acts  in  Common  Council  have  been  made  to  restrain  the 
white  bakers  irom  being  brown  bakers,  et  i  conperso.  Archer's 
case  in  the  city  book  of  habeas  corpus^  86,  12  Junii,  9  Jac.  B.  R* 
Upon  a  habeas  corpus  for  J^^itlepage^  they  return  that  there  have 
been  time  out  of  mind  two  several  mysteries  pf  white  bakers 
and  brown  bakers,  and  that  6  E.  S.,  the  Mayor  and  Aldermen 
ordained  that  no  w)iite  baker  should  bake  brown  bre^d^  and 
e  converso.  That  against  this  order,  he  being  a  white  baker,  did 
use  both  trades,  and  being  convented  before  the  Mayor  and 
Aldermen  confessed  it ;  and  being  required  not  to  do  it  any 
more,  said  he  would  bake  both  white  bread  and  brown  bread  ; 
and  would  not  obey  their  order ;  for  which  causes,  and  his  con* 
tempt  and  misbehaviour,  he  was  committed  till  he  found  sure- 
ties for  his  good  behaviour ;  and  he  was  remanded.    And  ao 
for  plasterers  not  to  intermeddle  with  bricklayers ;  and  so  per- 
sons of  one  trade  not  to  use  another ;  and  upon  habeas  corpus 
upon  suits  in  their  court,  procedendos.    All  which  have  no 
stronger,  most  of  them  not  so  strong,  foundations  as  this  act 
hath :  nay,  in  SO  Jac.  there  was  an  ordinance  that  for  Reading 
and  Worcester  clothes  there  should  be  no  factors  at  all  in 
those  trades.    My  brother  Archer  cited  one  Porter's  case,  (U) 
4  Jac.  B.  R.,  that  an  action  was  brought  upon  an  apt  of  CpAit- 
roon  Council,  4  Man,  that  no  citizen  should  ^et  on  wprk  as  a 
journeyman  any  not  free  of  the  city ;  and  the  Court  hailed.  Um. 


(I'O  la  Porter  v.  Bird,  3  Kcb.  26S,  366. 


in  the  Convnan  Pleas  and  in  ojA^  Courts.  3 13 

But  the  bailing  lijm  i«  no  evideiiGe  tbat  tbe  lnv  wa^  thai  this       IM?- 
ordioaace  was  naught..    I  hpld  such  an  pet  of  ComipfMi  Cofia-     ^"^^v^^ 
cil  is  good;  aod  frequent  f  ustoms  have  heeo  brought^  and  judg-    S^^^ivs 
9ients  had|  against  fr^men  who  fove  employ (sd  in  their  tildes     fj^^^ 
other  than  apprentices  or  fteeoeo. 

Novr  thens  are  appiirent  prefiso^  $>r  every  pert  <ef  thw  le- 
eiraint  of  fectors  by  this  act  of  Cpennon  Conpeil  ?  thpl  ffctora 
pqght  to  be  admitted  and  approved  by  the  Mayor  e^d  Aldf^r- 
men ;  &r^  became  (as  %  md  befpne)  they  canupt  otberw^ 
pirohibit  foreign  hpDgbt  and  foreign  sold^  which  is  the  greet 
luriyili^e  of  the  eiUf^  ivjihont  which  they  ^ppot  mainjiain  their 
govenunent.  Seciwdly,  The  eity  ei'e  responpible  fpr  the  gppds 
in  case  of  thpft  eed  nMseerriege  i  MA9  itbereforc^  U  ie  net  fit 
that  every  persop  ifcenld  hevp  qp{H¥tueily  io  cenv^j  away 
other  men's  goods,  which  the  city  must  answer  for*  Thirdly^ 
The  nmrhet  is  the  pity's,  and  Umv  b^  ^^^^  4#  milsen^  in 
it*  l^xperiencp  hath  tapght  IP  that  footer  hevejpstiedPiit 
the  clotbipre.  Feiy  pf  theni  elotWers,  sell  for  thewselvesf  ami  r 
en  the  foctprs  mphe  the  publip  market  their  private  4kops9  which 
ought  not  to  be ;  pod  it  Mopgs  to  the  city  to  tAke^ar^  Ok$t,  the 
iparhets  be  npt  bpcMensd  and  fpeestaUedi  bvt  bept  M^Serppt 
between  tbe  ripthier  an4  pitiaen*  Fpwrthly,  Feclpry  jp  14-  Factory  is  it- 
self is  no  trade,  and  so  not  subject  to  the  regulations  pf  parti-  self  no  trade, 
cnlar  societies  and  ppieppples;  padi  therefpre,  it  49  fit  the 
Mayor  and  Aldermen  sheiild  havp  a  pstf-ticnlar  pversight 
to  see  that  apthing  be  doM  by  factorsi,  by  ppaibinatiop 
an^ongst  tbeMv,  to  the  se(tipg  the  marketa,  either  raieiag  or 
Abasing  the  priee  of  cloths:  and  if  they  be  OPt  stinted  m 
their  nuaibers,  (which  are  grpwn  excessive)  wd  vefstnwsd 
to  particular  perspus^  it  is  morally  impossible  i»  regidale  the 
market. 

Then  as  to  the  condition  of  tbfi  secpgniKsaee,  that  the  Aeter, 
be  he  free  or  foreign,  shall  npt  bay  in  the  market,  or  sell  out 
of  the  market,  any  of  the  cloths  aforesaid,  daring  the  time  fas 
shall  so Gontinoe  footer;  it  appears  to  be  a  mpst  reasonable 
condition :-— first,  For  out  of  the  market  neither  the  elothier 
nor  foctor  pqght  tp  sell  c  a  foreigner  panaet  sell  In  l^endoa, 
but  in  the  market ;  nor  a  freeman  but  in  hip  shop,  which  is  hfs 
jnarket:«-seceadly9  For  the  footers  bpyiftf  iu  \}m  imrhets,  it 
must  he  miaobievous  to  suffer  him  to  wercise  a  by^rade  el*  his 
own  in  these  commodities  wherein  he  is  the  cletbiar's  sprvanjt. 
If  otbing  is  more  psaal  ^an^  if  a  man  eiepley  a  eerraat  or  footer, 
to  bind  him  np  frwi  tmding  in  tbP9e  pemamditie?,  ivberpin  he 
is  a  servtat.  if  the  foeter  may  buy  fpr  himeU;  it  is  in  his 
power  to  updo  the  dotbier.  A  clothier  flepd^  twelve  elpthp  tP 
his  foctor  to  sell :  he  likes  (hem ;  bpys  then  all  for  himsplfi  or 
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1665.        culls  out  the  best  colours  and  cloths,  and  leaves  the  rerdse  ttr 
^'^^^^^^^^    an  uncertain  market.     How  will  this  be  avoidied  ?     He  may 
HuTCHiics    make  the  clothier  pay  factorage  for  these  very  cloths;  and  so  he 
Plater      "^^  underbuy  any  roan  living,  none  other  having  that  pri- 
vilege.   He  may  keep  the  cloths  unsold  till  the  rates  be  low, 
that  80  he  may  have  them  at  his  own  price.    He  may  bring 
what  debts  and  losses  he  will  upon  the  clothiers.    He  sells  out 
of  the  markets  cloths  on  his  own  account:  if  the  chapman 
prove  bad,  he  may  turn  them  upon  the  clothiers,  and  may  keep 
the  clothier  ignorant  of  his  customers.    Also  if  the  fiictor  trade 
for  himself^  no  man  can  buy  goods,  but  at  second  hand,  or  after 
he  hath  made  his  choice,  and  culled  the  market.    Many  more 
reasons  may  be  given  for  this  restraint  of  factors ;  and  the  rea- 
sonableness of  every  part  of  the  condition  of  this  recognizance 
may  be  easily  made  out. 

But  I  come  now  to  consider,  in  the  third  place,  the  record  of 
the  action,  brought  by  the  Chamberlain  of  London  upon  thb 
^  act  of  Common  Council.    Several  objections  have  been  made 

upon  it.  First,  It  was  observed  bj  Serjeant  Glyn,  and  my 
brother  Archer,  that  upon  this  record  it  appears  Hutcbins,  the 
defendant  below,  was  arrested  upon  the  first  process^  and  that 
he  cannot  be  imprisoned  in  an  inferior  court  upon  the  first 
process. 

I  answer,  first,  that  only  makes  the  process  erroneous,  and 
the  proceedings  reversible  by  error;  no  cause  to  discharge  the 
party.  I  answer  also,  that  inferior  courts  may  have  a  capias j 
upon  the  first  process :  if  not,  yet  London  is  not  to  be  conr- 
pared  with  them.  Here  their  customs  are  confirmed:  the  action 
is  said  to  be  brought  secundum  consuetudinem  ;  and  the  plead- 
ing is  here  just  as  it  was  in  Wagoner's  case,  and  in  all  other 
the  like  cases,  whereupon  procedendos  have  been  awarded.  I 
have  cited  some  of  them,  as  Barker's  case  of  the  porters,  and 
others.  I  have  seen  very  many  more,  and  all  in  the  same  way, 
pleaded  as  this  is. 

Secondly,  It  hath  been  objected  that  no  breach  of  this  act  of 

Common  Council  is  assigned ;  for,  first,  it  doth  not  appear 

that  he  sold  any  broad  cloths  to  any  person  for  certain,  b«t 

personis  ignotis.    Resp.^  That  is  good  enough;  for  it  lay  not 

Anindictment  jq  the  plaintiff's  conusance,  who  were  the  buyers.    An  indict- 

Mods  of  u     ^^^^  for  stealing  goods  persona:  ignoUc^  or  murder  personas 

unknown  per- .  ignotOBf  is  good. 

OT  forwarder      Thirdly,  It  is  said,  vendebat  ui  factor :  but  it  is  not  said,  he 

of  an  un-         was  a  factor.    JRe^p.,  first,  he  is  not  in  truth  a  legal  factor,  not 

luiown  per-     being  approved ;  and  that  is  the  crime  that  he  did  do  it  as  a 

factor.  Secondly,  If  it  were  requisite,  the  <^  uf*  is  well  enough, 

descendil  ni  filio  tt  huchdi  is  averment  sufiicient;  he  yi9^  films 
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ei  htBres;  and  it  may,  as  the  case  requires^  purport  either       1663. 
identity  or  similitude. 

Fourthly,  It  is  said  that  he  sold  them  at  Blackwell  Hall, 
and  shews  not  in  what  parish  it  lies.  Resp.^  It  need  not ;  for 
this  is  upon  a  return  upon  a  habeas  corpus^  upon  which  no  issue 
can  be  taken,  and  no  venue  to  arise;  and  is  but  to  ascertain  the 
court  of  the  caase  of  detainer  in  prison.  But  in  the  action  below, 
if  it  be  not  well  laid,  he  may  demur,  or  bring  his  writ  of  error. 

So  that  I  have  done  with  so  much  of  the  act  of  Common 
Council  as  doth  particularly  concern  the  factors,  and  the  case 
upon  this  return  now  before  us. 

I  hold,  first,  that  this  ordinance  or  by«law  made  concerning 
factors,  being  grounded  upon  a  power  to  make  by-laws,  by 
eastern,  in  cases  defective  or  of  new  emergencies;  and  con- 
firmed bj  parliament  particularly ;  and  made  with  such  quali- 
fications as  the  custom  requires;  is  good,  though  there  were  no 
other  custom  in  the  case. 

But,  secondly.  That  there  being  a  custom  of  foreign  bought 
and  foreign  sold  to  be  forfeited,  such  a  constitution  as  this  is, 
being  necessary  for  the  preservation  of  that  custom,  is  good ; 
and  sufficient  in  this  act  of  Common  Council  appears  for  us^  to 
take  notice  of  that  custom. 

Thirdly,  That  this  constitution  concerning  factors  is  war- 
ranted by  the  custom  of  London  concerning  brokers;  and  that 
upon  this  return,  or  matter  dehors^  it  appearing  to  the  Conti 
there  is  such  a  custom,  that  is  also  a  good  ground  for  the  mak- 
ing of  this  constitution,  act,  or  by-law.  And  if  in  any  of  these 
points  the  law  be  according  to  my  opinion,  it  is  against  Hutchins, 
the  defendant,  below. 

So  that  1  have  done  with  so  much  of  the  act  of  the  Common 
Council  as  doth  particularly  concern  the  foctors,  and  the  case 
upon  this  return. 

Diverse  other  objections  have  been  made  against  the  other  part 
of  the  act  or  ordinance.  But  before  I  speak  to  them,  1  shall  con- 
sider whether  the  illegality  in  any  of  these  clauses  shall  make  An  act  of 
void  the  whole  ordinance,  or  act  of  Common  Council ;  and  so  Common 
extend  to  that  which  concerns  the  fSictors  also ;  or  only  make  void  J^xl^  ^ 
that  part  of  it  which  concerns  factors ;  for  that  had  been  a  good  act  of  parlia* 
act  or  ordinance  of  itself,  and  hath  no  dependence  upon  the  rest,  m^ref®"® 

An  act  of  Common  Council  resembles  an  act  of  parliament;  q^  j^  q^  ^49^ 

and  in  acts  of  parliament  the  several  clauses  are  so  many  se-  10  Co.  57. 

Yeral  acts,  and  maybe  pleaded  with  an  <<  inter  alia/'  and  it  £^^[!|% 

case.  Hob.  S86.  Needier  and  Needham,  Com.  61 «  Dove  v,  Manningham.  Allen 
and  Roliinson'8  case.  Rep.  51.  In  acts  of  parliament  the  several  clauses  are  a»so 
many  several  acts,  and  may  be  pleaded  with  an  **  inter  alia,^  An  act  of  parliament 
may  be  in- part  a  public,  in  part  a  private  act 

An  act  of  Common  Council  must  be  pleaded  entire  s  but  the  independent  clauses 
shall  not  vitiate  each  other. 
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)6€9v       foi^y  be  in  pgri  %  |HiMi<b  aQ4  in  part  a  priya^  q^.    |  wiU  nof 

^"^^^^^^^     gay  an  act  of  Common  Council  may  be  90  pleaded)  beoanae  it 

MmcmMp    p^g%t  to  wpt^r  \o  the  Cpurt  wM  it  if,  and  vbethur  one 

PUYi^     ^^^°^  depend'  Ppon  «potli0r«    But  wheq  it  w  so  pte^dod,  and 

the  plmi9e8  f  pp€»r  to  b^  lAdtfpft^deptf  I  cwoeive  the  ime  abaU 

pot  fUM9  t|ip  othf  n    Apd^  tb^r^fore,  10  4hil  ¥«ry  «iif ,  I  titko 

«  4iffermq9  b^iT'Cw  tl)0  clauses  wkiob  cooMra  tbe  Smtar^y 

^u^¥gb  tlKsy  be  several  iu  tihe  patter,  y^t  tbey  pfe  dependent 

one  upon  apoiher ;  And  jf  090  be  paugbt,  tt#  bctor  is  not 

bevnd  bj  the  r?3t.    But  b#re  H  19  stronvef ;  for  by  ^ne  aod 

the  same  clause  they  are  to  be  adwtted  fwd  eater  bito  9  loe* 

ccgpiaaffoe  r  epd  I  tbii^k,  tbe«gb  Chs  breech  of  the  ect  of  Cpm- 

vioD  CouwU  ]tore  be  leid  for  seHing  broad  elothe,  not  Xmng 

^Mimitted  as  0  ftator  by  the  Court  of  Mayor  and  A^iwmm ; 

yet  if  by  law  he  ja  pot  hoped  to  enter  ioto  tho  ioe^^iMMer 

nod  the  M  pf  CoaiieQo  Couepil  bo  void  ie  that  part,  4hat  the 

act  is  void  as  to  the  rest  also,  and  tbet  fao  IS  not  bound  to  be 

«diBitted;  &f  tbe  oleo/ie  h  drawp  with  ope  breath}  iind  ft  is 

one  evtJp^  eePitepce,  ^^  that  nope  shall  be  allowed  ^  o  jhetor, 

ppIoss  he  ebell  be  first  f^ppfovod,  end  adaiitted  by  the  said 

Co^rt  of  Lor4  Meyer  apd  ^^Ideripeo^  eod  flhaU  eoter  e  ^emg^ 

nizance,"  &c. 

to  c^^n*""      »ut  thet  port  of  the  eat  whiA  cooeerpa  pjit«hing  bWAp  at 

r^^l^nd     Biefkwell  Hell,  eod  the  b^ll^ge,  h  pnr^y  diftivok,  and  belb 

to  *i>e  rea-     .^  jTf  laldop  to  that  part  of  the  act  wbieb  eoneerop  the  feetora; 

Uw,^hLr      ^^d»  therefiproj  the  ope  part,  aa  I  cei»eei?e»  aball  iiot  vitjete  the 

what  is  bad     other.  And  tbia  Qonatructiop  of  the  9^%  00  it  is  egneeeble  wMh 

litlat^whatis  w*^^^'*  reapop,  tM  wbftt  is  gopd  fMl  »Pt  he  viliated^  by 

good.  what  is  bad,  so  it  is  also  agreeable  with  the  teaaOD  of  the  law* 

T Jhie'f  i^asc.      *  ^^'  ^'  ^- '  CoJesWU  being  a  wwtowier,  wakes  a  depota^ 

tiop  by  ipdentor^  to  Spiyth,  m  which  were  neveral  coYeoaots, 

some  good,  and  some  against  the  statute  of  6  £•  @, ;  wd  o^ 

bood  wgs  fer  the  perforipea^e  of  the  ^oropeotA*    It  was  re- 

aol¥ed  the  hood  wep  void,  hecauae  it  wee  pptirei  ood  for  per^ 

formappe  of  aU  the  aoTepeetP,  whereof  eopie  weee  egeioet  the 

fletate  Ifiir.    But  ppw,  if  ep  ectioo  bed  been  brought  iipop  the 

ipij^ure  for  breach  of  epy  of  the  good  oe^eeaof s,  jaot  de^ 

pepdeet  ppoo  the  other,  the  option  would  h&ye  hiio.    Upoi» 

that  fW9M  it  was  upeo  Sir  D^md  lif^ortoo'e  ePAe*  Hob.  14. 

4ebt  opoB  en  obligetiep  to  perfonp  en  iedeatore  of  eof eppnta 

ieuebiog  00  ppder9berifl^'^  pSHe^  pert  of  whiqjh  wore  lawM, 

p^pi  pnlafffoU  ppd  e  fme^h  ^Deged  jp  p  Jawfol  ootenaMt : 

1  €r.  490.       Mitt^d  Ao  ^ioo  vohU  iio ;  eod  if  op  octiMi  wopld  lie  upon 

t  Cr.  506'.        the  oUigatien,  e  ^rtifni  tipon  the  eovenant.    And  upon  timl 

reason  also  is  Byrte  end  Alenning'9  caes,  1 1  CftJ-.,  eod  U  H.  8. 

.96.    lo  our  caae  the  aets,  or  constitutions  which  copcera  the 
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^tor^  ar^  cfearlf  diBtincf  in  xmOltiY^  a«d  m  IM  cki#Be«  ^  and        1663^ 
dcfimd  not  upon  Ihtf  oth^ri  toMWiig  Blnckwell  HaU^  and    ^[^^''^''^'^ 
Ikeitifbrti  8l»U  DM  be  tmide  vaM  by  any  lllegaBty  in  tfie  diberw    ^''^^^'^'' 

But  in  the  kat  j^liioe^  jmAo  ^M  nan  tontuso^  Aat  thk  a^t  tif  Pi,at£B« 
CbiMBOo  Codnail^  beiog^  0ntrra5  if  that  ^vti  af  h  whieb  oaan 
eenw  tlia  pitobkigif  vti^i^H)  ^^  P^nV  ^^  clY4b8  a«  Bladirall 
Hall^  or  liaadaii  Hally  be  vbid^  ttnt  it  shall  bA/ra  an  iateenoe 
apon  that  part  whieb  coneerns  tha  la^tora  ako^  I  shall  thchra^ 
fare  a)a9  conaidei  the  otgactioaa  mlcde  egtmBi  that  part  of  the 
Jkfit  of  CaBM&ta  CdiinciL 

Tb»  two  fiM  afeases  of  thia  aat  of  Cbrntaon  Council  pnn 
vide  '^  that  all  AoHbm  bright  to  Ihe  city  shaN  be  pitehad 
aad  harbmirad  mspeathFely  in  lUaokwaU  Hall  and  Leade« 
HaU^  and  net  elsewher^  Ibara  to  ieaata  till  Ihey  be  anterad, 
mwed,  aa4  sdaMhed  r^spaoti^aly ;  axid  sold  «r  panriiAad  to  be 
Msen  4Way^  tn  ia  tbarelflaftdr  ditaeted,  an4  ballaf^a  piiid  for 
tbeeaafie4*^ 

Agbinat  tbis^  iaveKat  aigaationa  have  bean  aamdb  j  as,  fiftt^  M  5  Co.  6s. 
trae  agaiasl  kw  la  tie  Ibtai  «^  bringf  the  aloths  to  a  place  car^  \^^  ^^'^ 
lain^    But  tiis  18  already  aiiy  edged  i«i  the  CAM  of  the  Cbanabai^  {kk) 
lain  of  London ;  and  the  common  practice  hath  beM  alwa^ 
aadoriiagly  %  th«  mtfrbeti  ef  tba  dty  (M  IheM  dre  itt(i^ke«»  for 
clotbs  iifade  of  wocA)  ha?e  baM  fiMd  at  sa»;h  plUdiM  as  tbe 
eity  have  appointed.    As  tbire  am  mariteta  for  herbir,  itieal^ 
eem,  fleshy  and  tbe  Sk^  in  tbair  pfepet  places,  Ldndofi  itaalf 
fin-  erery  shop  for  tibe  proper  oininnoditiAa  is  A  (ftKf  kef  w^ 
ail  days  but  tba  SUndtiiy.  Aad^  asappetfraift  thtfprfof<»fDM^ 
stable's  case^  tbe  itia#ket  belooging  to  the  prior  $t  otfgkt  to  be 
held  ifi  thd  maiifet  place  fbr  H  oi^dained^  and  oafraot  be  held 
in  private  places* 

I  have  aean  the  act  or  ofdlmace  0f  Aafgust^  19fai^.^  fof 
bringitig  all  cletlfl  to  Blaakwell  Hall ;  Andtbcteia  i*  recited 
tfMi  "^  by  M  ^et  of  CMMiva  CoutwH,  8811.  9.  it  #As  Ordanled, 
that  00  manner  s^f  peraana  sbMld  britig  ot  cMvey  tf Ky  mamief 
df  wooHan  cloths  t#  the  said  arty  fa  be  saM,  eiie^pt  ihey  irere 
first  brvaghly  lnrbclai«d,  nM  dtaolMgady  Albe  ^oMiiioa  mai^k^ 
df  Blackwell  Hatl>  iberelbra' ordained  ttad  pftMded,  aM  of  oM 
Inoe  aaoBstomed,  Updn  ptfin  of  ftfrMtn^e  df  d*  the  saM  ^dM 
ae  h^irbsMed  Md  kid  eotftMiytii the  odd  ordiaMtfc^:''  #liiA 
rileiaalla<iCiM8lidaMi#tftMiitoMi»t9Rtlk;  ilitdMHap*- 
pMito  by  another  OTdtaianatf^^fi^  &^  sftd  to  tfMtie^  A^t  enr  df^ 
ihwtiee^lSBIfe^^  faelbg^thatf«v)'tiii^«mtfp6ol  iheCiUM  <f 
tkeGb^i8btrliii»«MftKMdM^*€oi6i.li^gi^  iCiiiMJd 

ttat  iiolainfy  «CcamlfMilliigli^«Mrt  MdteM  tiMoilHiied  ii^ril 

'(aa)iaaiayii0«aiasu 
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the  citj,  but  also  by  the  old  law  and  ordinances  made  and  exe*- 
cuted  in  the  same  city,  it  is  manifest  that  all  manner  of  com- 
modities of  cloths  and  merchandize  made  and  wrought  within 
the  kingdom  of  England  and  dominions  of  the  same,  brought 
into  the  same  city  to  be  sold,  were  and  ought  to  be  brought  to 
such  common  market  place  as  to  that  purpose  within  the  same 
city  was  appointed  ;  and  there  only,  and  not  elsewhere,  ought 
to  be  bought  and  sold.  And  the  owner  thereof  did  there  pay 
ballage  and  other  duties,  which  was  so  done  as  well  that  good 
and  lawful  wares  should  be  bought  and  sold,  and  corrupt  and 
unlawful  bargains  and  contracts,  tending  in  deceit  of  the  people, 
and  contrary  to  the  laws  of  the  realm,  might  be  avoided ;  as 
also  that  there  might  no  foreign  buying  and  selling  be  in  fraud 
of  the  liberties,  franchises,  and  customs  of  the  city,  being  con- 
firmed and  ratified  by  act  of  parliament ;  so  that  these  being 
ancient  customs  before  the  act  of  confirmation  of  7  R.  2.,  are 
confirmed  by  that  act :  and  this  last  parliament  thought  it  so 
necessary  to  have  our  common  market  for  cloths  that,  by  an 
especial  act  concerning  Worcester  cloths,  they  have  appointed 
them  to  be  brought  and  sold  only  at  Worcester  Hall  in  Black- 
well  HalL 

But  it  hath  been  strongly  objected,  that  by  this  ordinance  the 
doth  is  to  be  pitched  at  the  hall,  there  to  remain  till  it  be  en- 
tered, viewed,  and  searched ;  wherein  by  the  statutes  made 
since  the  case  of  the  Chamberlain  of  London  (which  was 
SSEliz.)  searchers  of  cloths  are  appointed;  and  those  which 
are  searched  by  those  statutes  ought  not  to  be  searched  again. 
39  Eliz.  c.  20.  provides  overseers  for  cloth-making,  and  for 
view  and  search  for  cloths  and  sealing  of  them  ;  which  cloths 
so  sealed  by  the  overseers  shall  not  be  searched,  tried  or  viewed 
by  any  other  searcher  or  overseer  of  any  other  city  or  borough 
by  virtue  of  his  or  their  said  office  or  offices ;  any  statute, 
matter,  or  thing  to  the  contrary  thereof  notwithstanding ;  which 
statute  extending  only  to  the  northern  counties,  by  43  Eliz. 
c.  10.  it  extended  to  all  other  woollen  cloths.  And  4  Jac.  c.  2. 
provides,  ^^  that  some  of  the  said  cloths  which  ought  to  be  sealed 
by  the  overseers  shall  afterwards  be  searched,  tried,  or  watered, 
by  any  other  person  whatsoever,  but  only  by  the  merchant  or 
draper,  or  other  person  to  whom  the  same  shall  be  sold :''  and 
In  the  close  of;  that  act  there  is  a  clause,  <<  that  it  shall  not  be 
prejudicial  to  the  aulnegerj  90  as,  after  any  doth  once  lawfully 
searched  and  lawfully  seeled,  the  stfme  be  not  compelled  to  be 
further  viewed^  searched,  measured  or  sealed;''  and  21Jac. 
c.  18.,  <<that  no  cloths  formerly  searehed,  viewed,  measured 
and  sealed  by  the  overseers  where  the  doths  shidl  be  made, 
shall  afterwards  be  viewed,  searched,  or  weighed  by  any  other 


in  the  Common  Pleas  and  in  other  Courts.  319 

persons  whatsoeTer."    From  whence  it  is  inferred  that  this        1663. 
act  or  ordinance  to  bring  them  to  Blackwell  Hall  to  be  searched     ^'-^V'^^ 
(being  bj  the  statutes  to  be  searched  only  where  they  are  made)     Hutcuins 
19  against  law.  •     Pi.  ^' 

To  this  I  answer,  that  the  general  words  of  the  statutes  are  ^        ,     ' 
not  to  be  construed  to  take  away  the  particular  customs  of  of  statutes 
London ;  because  they  are  confirmed  by  several  acts  of  par-  ^^1  ^^IJ^ 
liament,  as  I  have  already  shewed  by  7  &  9  H.  4.;  and  Andrew  as  to  take    % 
de  Vine's  case,  which  was  cited  before.  awav  the  par- 

The  statutes  6  E.  3.  c.  1.  &  2.  25  E.  S.  c.  2.  27  E.  S.  c.  11.  toms^/LTn- 
&c.  provides  ^^  that  every  roan  may  sell  any  merchandize  or  don;  because 
things  vendible  in  any  city  in  gross  or  by  retail ;  and  that  every  fi'^JJ Ibr^act 
statute,  charter,  letters  patent,  usage,  allowance,  or  judgment  of  parliament, 
to  the  contrary,  shall  be  void :"  and  yet  this  did  not  take  away  ^    if^^^ch. 
the  particular  custom  of  London.    No  more  do  the  statutes  of  gi.'a. 
mortmain  take  away  the  custom  of  London  to  devise  in  mort* 
main.    And  though  in  Bagshaw's  case,  1  Co.  347.  some  doubt 
was  made  whether  the  custom  of  London  for  exercising  the 
trade  of  a  goldsmith,  not  being  apprentice  to  that  trade,  but 
to  another  trade,  be  good,  notwithstanding  the  statute  of  the 
5th  of  the  Queen ;  and  it  was  demurred  thereupon  by  the  At- 
torney-General ;  yet  afterwards  the  attorney  waived  the  de- 
murrer, and  took  issue  upon  the  custom.    And  before  the  case 
of  Blackwell  Hall,  called  the  case  of  the  Chamberlain  of 
London,  was  adjudged,  5  Co.  68.  there  were  several  statutes 
in  force  concerning  the  searching  of  cloths,  as  5  &  6  E.  6.  c.  6. 
and  2  &  3  Ph.  and  M.  c.  12.,  and  4  &  5  Ph.  and  M.  c.  5.  and 
some  other  statutes  to  the  effect  of  those  statutes,  which  have 
be^n  objected ;  yet  none  of  them  took  away  the  custom  of 
London,  as  by  that  judgment  in  that  case  of  the  Chamberlain 
of  London  appears. 

Besides,  the  viewing  and  searching  in  Blackwell  Hall  by 
act  of  Common  Council  is  rather  in  pursuance,  than  contrary 
to  the  statutes  concerning  cloths ;  and  for  the  better  execution 
of  those  statutes  without  any  evasion  to  prevent  the  true  mean* 
ing  thereof,  there  being  nothing  appointed  to  be  paid  for  the 
view  or  search  of  the  same.      % 

And  the  statutes  must  be  understood  that  the  cloths  shall 
not  be  searched  again,  so  as  that  the  party  shall  pay  for  the 
searching  or  sealing  them ;  bfit  not  io  t^ke  away  the  power 
of  the  city  to  make  or/dinancef,  to,  search  and  view  them  to  jpre- 
Tent  deceits,  (as  in  effect  is  agreed  in  that  case,  5  Co.  63.)  no 
more  than  for  him  that  is  to  buy'them.  And  these  ordinances 
being  sabseciiieht  to  the  statofes,  if  the  slitofes  had  tidcen^away 
their  former  oi'dinanc^'br  tytodM'to  aeiiTch,  yet  t"hey  therfeby 
took  not  away  that  power  of  fixture  i]^akiiig;ordi|iance8t0  86ai;cli 
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for  pi^veiftHilg  deceits  and  Hbasto,  which  ia  otir  case  upon  this 
^tdfCottimoii  Council;  and  trhi^h  apptafs  e:rprefmff  to  be 
lin^#«d  iii  the  c&se  cf  Bkch#dl  Hall,  5  Co.  69.  after  seyeral 
acts  forbidding  searching  again. 

Secondly,  It  was  objected  Aat  it  is  against  law  to  compel 
iheih  to  lodge  their  ckrths  tWtaty  ddys  at  BkckWell  HaN. 
Bat  the  ac€  of  Comlnoh  Council  directs  that  the  cloths  shall 
t«mahi  at  the  biiU  tifl  they  be  sold,  or  baring  lata  or  continued 
by  the  space  of  twenty  days  tiext  after  bringing  in  of  the  same, 
BkkU  be  carried  theAce  to  some  othef  nftirket;  and  it  is  said  that 
this  is  unreitsotiabl^,  thsit  if  the  owner  should  be  arrested,  or  if 
the  nrarket  be  slow,  and  he  cannot  sell  them,  that  he  shall  not 
talce  theili  Away  withtff  the  twenty  days  (I  agree  not  with  my 
brdther  Tyrrell,  that  (he  owner  may  by  this  ordinance  take 
Aiem  away  witbiti  twenty  days  before  sale.) 

To  this  I  answer,  tlHrt  if  the  cloths  weTe  appointed  not  to  be 
sold  within  twenty  days^  that  so  the  cloths  might  be  exposed  to 
tlew  So  ICftifg  to  prevent  decfefts,  it  might  have  if  reasonaUe 
kmkikikfA ;  for  I  find  in  41 E.  3.  (//)  Symon  Francis,  Rot.  2. 
that  titti  action  Was  brotfgtrt,  atnd  thereupon  judgment  was  giren 
B^tt^t  John  Serenck^,  by  Wrlli^rm  Wailwoith  and  Thomas 
EatoHj  for  htijfii9g  df  s*lt,  (and  so  for  corn  or  malt,)  brongM 
by  Wafer,  before  it  rentained  open  at  Billingsgate  or  Qneen- 
hilbe  in  Ml  market  by  three  tnarket  days,  accordmg  to  an  an-> 
dent  ofdilMnce  of  the  City.  But,  My,  I  answer  that  by  this 
ordihance^  if  he  !lells  the  cloflis  the  rery  next  day  after  they 
dottie  in,  they  tnay  be  reifiored  from  Black^ell  Hall.  But 
they  are  to  slay  twenty  days  only  in  case  they  be  nfot  sold.  By 
former  ordinances  the  cloths  were  to  remain  at  the  hall  ten 
days :  and  the  enlarging"  the  tiine  to  twenty  days  is  for  the  be« 
nefit  of  the  clothier ;  for  if  he  do  not  self  tfaeai  sooner,  the 
HAl  k  the  cheitpest,  safest,  and  the  best  place  to  keep  them  in. 
By  the  citfstom  and  law  of  the  cHy  the  goods  cannot  be  sold, 
but  they  tnufllt  be  fii^t  c^arried  onto  Blackwell  Hall ;  and  then 
it  wottld  b^  much  Aiore  charge  to  remote  them,  and  bring  them 
bitdc  blither  to  the  market^  then  to  let  them  stay  there  twenty 
days,  for  the  former  hallage,  and  try  wlietbef  be  citt  sell  them, 
Whidi  is  supposed  he  ntay  if  ike  commodity  be  good,  end  that 
he  wifl  tdte  the  mlurket  prlc^. 

By  sottie  former  drdinattfeeflf  the  ddfhs  wer^  td  s&y  fliere 
flft^d^  to  the  ita(^tlor]^i«VMitfotlsigti  buying  tmd  setting. 


((0  ^it|lii;«Mf»ts*Mli.iier  ^  M  ia< 

Goltaa*8^UgiBCBtv  aer  thaoa*.  AQUs,iro.5S«,  foL  a4,  U  i#  sUted. 

nlerons  mimisciipl  Copies  ia  the  .that  <<  in  anno  44£.  3.  nuttum  far- 

Brltbt  iHiiseam^  contaitt  ike  year  kameidum.^ 
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tiy  Dutch,  French,  arid  other  stfangers.  In  private  places  and  166S. 
warehouses,  almost  to  the  ruin  of  the  city  franchises  ;  and  it  is 
for  the  clothier's  good ;  it  will  not  be  thought  that  he  brought 
them  to  the  hall  many  scores  of  miles,  with  iiitent  to  re- 
move them  out  of  the  market,  till  he  had  tried  several  markets* 
No  wrong  to  him  to  lie  there  ready  for  sale  with  so  good  ac* 
commodation  twenty  days,  rather  than  lit  his  factors,  or  other 
private  design  (m  m)  to  be  removed  into  holes  and  corners. 

And  this  reason  seems  to  me,  in  a  great  measure,  to  answef 
another  ^reat  objection  that  is  made,-^that  the  hallage  is  here 
appointed  to  be  paid  weekly^  so  long  as  the  commodity  remains 
there ;  and  so  the  hallage  may  in  time  eat  up  the  profit.-^^For  the 
cloth  being  only  to  be  sold  there,  the  charge  of  carrying  and 
recarrjing,  and  the  charge  of  housing  it,  and  securing  it  else^ 
where,  will  amount  to  much  more  than  the  half'^hallage  weekly, 
which,  for  the  housing  and  securing  a  cloth,  from  lOlbi  to  SOlb^ 
pays  but  three  farthings  weekly ;  and,  if  under  SO  yards  in 
length,  is  but  a  halfpenny.  But,  to  give  a  further  answer  to  it, 
^I  say  the  clothier,  after  the  twenty  days,  may  remove  them  at 
bis  pleasure  ;  so  that,  if  he  sell  them  not  in  the  mean  time,  he 
is  not  tied  to  hallage  any  longer  than  he  please  to  continue 
them  there. 

I  have  informed  myself  of  former  usage  in  this  particular  *  Usa^  t>f 
and  I  find  that  there  is  in  Blackwell  Hall  a  public  storehouse  \^^^^^^^^ 
which  is  no  part  of  the  market  place,  which  for  about  sixty  Hall« 
years  bath  been  used  for  laying  in  of  such  cloths  as  were 
brought  to  the  market,  and  could  not  be  sold  ;  and  the  cloths 
were  brought  thither,  and  brought  into  the  market  again  at  the 
charge  of  the  clothier.  And  the  clothier  that  will  make  use  of 
this  accommodation^  hath  anciently  paid  a  penny  a  month  for  a 
cloth  left  in  the  storehouse ;  and  it  is  so  settled  by  act  of  Com"" 
roon  Council,  16  May,  16SS ;  and  if  the  clothier  or  the  factor 
will  lay  their  cloths  there  in  the  same  manner  at  this  day,  they 
may  do  it,  and  there  is  no  more  demanded  of  them.  But  there 
being  a  charge  and  trouble  in  removing  the  cloths  every  market 
day,  thej  rather  desire  to  have  the  cloths  continue,  market  day 
to  market  day,  in  that  part  of  Blackwell  Hall  which  rs  the 
market'place,  that  they  may  be  there  ready  for  the  market^ 
being  there  secured  by  the  city,  and  always  feady  for  sale ;  id 
which  place,  if  they  desire  to  continue,  they  pay  Id.  or  othef 
half-hallage  by  the  week  *  which,  in  repect  of  the  advantage 
which  the  clothier  hath  by  it,  saving  his  charge  of  carrying 
and  rencarrying  the  goods,  and  his  se<iurity  of  them,  is  but  tf 
reasonable  rate«  But  he  is  at  his  election  still  to  carry  them  id 

{mm)  This  is  the  exstti  resdiog  of  the  m^uscript.   " 
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judged by  the 
Court  where 
the  business  is 
determinable. 


fhQ  9tQrelpcHi«0  if  b»  willy  tipe  kp^p^  wberapf  hitth  90&  /j^r 
a^un^  for  bis  fee. 

The  o^6ctip9  conf^erpjngr  tb^  p9rt9g«,  i|i^^  y^nlmi)  if 
mistaken  I  M»er9  j^  j»o  iocr^apa  for  porU«Q  ;  t>iit  |b«4  i»  tkr 
Bf ha)  f#e  ih^jr  b^v^  for  ff^rryins  friW  th?  bdl  wto  Ibf  fltor^ 
i^od  ^pio  tbe  atQra  iq<Q  tb^  bftU  cig«i9- 

3p  for  tb#  Ab^tipn  tbftt  it  '^  v^w^^ifiw^V^  tb^A  i|bf  MmM 
and  add|tipiw  9f  the  b^y^r  Aod  P^lbir  ^bould  b«  sugiat^mJ, 
wbicb  v^8  C0iyip«rf<)  tp  tbe  biU  iptpndod  fpr  r«^(f mg  in 
WPry  cpupty  pf  £fic[;)«iid.  It  r£P^ivi96  9  ^PW  liP9ip«r :  tbprp  it 
DP  rpgjster  appfoiiitpd  by  tbi^  pr4in%QCQ,  dp  mapfly  9ppoiot#it 
fpr  PiieiBteriPK ;  bpt  tb^  bftU'-Mf p«r  4otb  it  «« b«»  4«ty,  tbat 
tb^  buypr  «Bd  lell^r  mfty  be  ki)PWil9  «94  tbe  d^wiU  of  ft^rpica 
buying  a^d  ielUag,  qp  vf^nding  fo}M  fU>tb«9  bi  diMW^rpdL 
Tbey  register,  or  ppght  tp  rpgistor,  th^  «iil#  of  every  boiw  i* 
tbe  marbat ;  and  by  statute  «11  leatber  in  l^pedeobeU  it  to  be 
fegiMered,  as  eppoeitecj  aepQ89ary  to  proYpat  deppjdi. 
.  And  wbereas  it  is  ol^eetei)  that  tb^  b»UlWt  fr»a  bvt  a  peony 
for  afei7  cloth,  iMir  it  ie  iq^rpated  tq  tbree  biilf^ieii^e.  And 
it  i^  oti^eted,  tbat  by  tbp  sennf  fe^pon  \\»  three  half-ppato 
m^y  be  set*  And  in  Mr»  Happdpp's  P^sp  of  tbip-iaapey,  al^ 
though  205.  only  was  assessed  apon  him,  yet,  became  by  the 
^^^  paw?r  tbey  oiigbt  ns^ett  30/.»  it  v^  hpld  iMiInirfoL  To 
this  {  ^pfwpr,  that  b^ltog^  19  m  nature  of  %  toU  \%  fair  of 
PitrM ;  epropet^nt  haUpge  is  nUd^wfd  by  tow,  qs  toU,  muraf e, 
portage,  S^.  Wbetbpr  thp  daty  assessed  for  baUvge  be  raasoo*- 
ablp  pr  not,  is  \q  he  a4fudged  by  tbe  Covrt  wheve  tba  biwneae 
is  dptera^ippble  i  96  whether  a  eopybpiid  fine  h*  roNoa^ble,  or 
not  r^aspnable.  )( pught  to  be  tftkan  berp,  wl#9s  tbe  eoairary 
iipp?^r«9  tbtt  it  wai  fefiipaablp*  Nor  i«  apy  thing  olQeoted  to 
the  toatrary,  but  only  th^t  thp  ratp  is  hifhpr  (h^p  fpr«iprly ; 
for  which  there  be  ipapy  rpasops  givpp,  wbeo  that  eomps  to  he 
debpted  in  aq  actiop  of  ffilsp  imprisoaaieat^  writ  of  ^rror, 
or  the  Uhe ;  but  is  pet  now  io  is^pp.  Bpt  for  sfo  laptb  as  ep^ 
pears  to  m9  it  may  be  rpasppablp ;  for  Id  was  agreed  to  barp«-r 
sonable  in  th^t  cs^e  of  ^h^  Cbtnthpf lain  pf  l<cu»dp» ;  and  the 
inprepse  of  a  halfpenny  for  btUpge  piay  bp,  bpcauee  tbe  leoglb 
pi'thpsp  broad  dp^hs,  fo>r  wbipb  one  penny  sMid  a  balfpemy  ia 
l^pw  to  be  ppid,  may  mtba  the  hpUpg?  pipportioiiabU  to  vA^k 
it  was  befpre  at  a  ppanj.  And  the  stptpte  of  4  ^ae.  c.2.  tijlftus 
poticp  ^hat  tb?  f^Whn  a^  Iprppr  th^n  forp^erly ;  ppd,  thpcpfl»r«^ 
Ipirovidpi^  tbai  if  pay  broad  wpoUeii  clpibA  bt  aiadp  bnigi^  ^c 
9hpr4pr  thpp  9A  yardt,  pU  d»tipp  ^nd  p^yo^Ptt  ^tjba  9MMI 
^hall  bp  df inapd^d  pad  amte  proportiPMbte^  appordiig  to  fim 
rate  and  proportion  of  24  yards.  And  I  am  credibly  informed, 
that  the  length  of  cl^oth  hpipg  now  cposidpred  pvpi*  what  it  was 
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in  <A»  O^mman  Pka$.and  in  tether  Cdurts.  833 

Ibmerly,  tbttt  i\te  l^Ilfigd  is  lew  by  the  mw  act  than  what  Oia       106a 
old  act  for  balkge  appoints  to  be  paid  for  a  whole  eloth.  >   Be**     ^^^V^i/ 
aida%  I  obflerve  farlber,  Uiat  4he  aet  of  Common  CouBoily  18    Hotchini 
Eliz.  wbarMpon  the  ease  of  the  Cbamberlaitt  of  Londod|  6     P|-?l_^ 
Cos  fiS.  was  groobdedi  and  the  qaeetioD  grew,  wfaetber  Id* 
haHage  waa  mMonable,  did  appoint  seYoTal  rates  of  baHagei 
mi  only  for  one  peiiay,  but  some  for  one  peony  belfpeanyi  sonse 
two  penee^  aeeordiDg  to  the  bulk  or  value  of  the  cloth  ;  and 
tboqueatioil  might  as  Well  bare  grown  upon  tiiat  fcr  whibh 
two  pence  was  assessed,  as  that  for  which  one  penny  is  ae« 
■dsacA    And  there  appeaia  a  necessity  fiw  the  alteration  of 
the  baUagey  not  only  in  respect  of  the  several  mixtures. of  the 
wares  for  which  it  is  to  be  paid ;  but  also  by  reason  of  the  new 
devising,  from  time  to  time,  of  new  sorts  of  draperies.    But, 
admit  hallage  is  increased,  all  things  are  dearer  now,  and  the 
prices  of  cloths  mueh  higher  than  formerly  ;  and  the  charge  of 
offices,  the  price  of  housing,  and  other  things  incident,  is  in^ 
creased;  a  new  Blackwell  Hall  lately  built,  the  other  not 
being  large  enough,  which  cost  IflOOl.]  besides  the  necessity  of 
more  officers  to  keep  it ;  the  price  of  money  itself  raised ;  so 
that  one  penny  halfpenny  is  no  more  than  what  anciently  was 
one  penny  t — and  the  city  secures  the  value  of  the  goods  whilst 
they  are  in  Blackwell  Hall ;  and  it  may,  therefore,  since  the 
values  of  the  goods  housed  and  secured  are  also  increased, 
be  reasonable  to  increase  the  hallage  in  a  moderate  and  compe- 
tent proportion ;  and  so  we  find  it  hath  been  from  time  td  tiiAe« 
And,  lastly,  though  this  duty  for  hallage,  (or  housage,  for  so 
it  is),  be  10  consideration  of  the  great  charge  the  city  a,ro  pot 
into  for  the  bousing  of  that  doth,  the  officers^  changes  who  at* 
tend  the  service,  and  other  like  charges ;  and  that  the  repair* 
iog  the  hall  hath  lately  cost  600/.  $  yet  the  benefit  of  this  hallage 
goes  not  to  any  private  advantage,  but  towards  the  mainteaaoce 
of  the  poor  in  Chrifit's  Church  Hospital. 

So  that,  upon  the  whole,  I  conclude,— that  the  hallage  and 
impositions  by  this  ordinance  go  to  public  and  charitable  uses ; 
and  that  this  act  of  Common  Council  conUios  nothing  in  it  de 
nowj  bot  recapitulates  and  puts  together  the  several  laws  fbr« 
merly  used  in  the  City  concerning  draperies  and  factors,  time 
out  of  mind  ;  and  that  there  is  not  any  clause  in  it  but  what  is 
agreeable  to  the  ancient  customs  and  ordinances  ; — that  this  or«  ^    , 
dinance,  or  act  of  Common  Council,  hath  the  same  foundation  chifntoan?^' 
as  most  of  the  ordinances  of  the  city ;  and  by  which  their  go-  tndersof 
▼ernment  is  supported  ;^that,  if  ever,  it  is  now  necessary  to  J^dccuJ^hS 
support  tte  government  of  the  city,  the  want  of  emSborage-  freedom  of 
roent  whereof  causeth  most  of  the  rich  merchants  and  traders  JJ^^^^j^}?'*® 
here  to  decline  the  freedom  of  the  city,  or  to  bear  public  officer 
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offices': — ^that  there  are  a  multitade  of  buildinrgs  lately  erected 
near  the  city,  almost  equal  to  the  city  itself;  and  we  already 
see  the  great  difference  between  the  government  of  the  city 
and  the  adjacent  places,  frequent  murders,  robberies,  and 
great  disorders  in  the  one,  which  are  rarely  in  the  other,  and  is 
to  be  attributed  only  to  the  exercise  of  their  government  r-^that 
the  city  and  their  freemen  have  as  much  right  to  these  firMH 
chises  as  any  man  hath  to  his  inheritance  ;  and  it  is  part  of 
Magna  Charia^  quad  chitas  Land,  habeai  omnes  Uberiaies  smas 
antiquaSj  el  consuetudines  suas^  which  bath  been  conirmed  by 
successive  parliaments ;  nothing  appears  to  me  disagreeable 
to  law,  or  disconsonant  to  common  reason  or  good  fieiith ;  and 
—that  therefore  a  procedendo  ought  to  be  awarded. 


Harg.  MS. 
No.  55.  fol. 
157-^6.  fol. 
59. 


BENYON  V.  EVELYN,  (a) 
Tr.  l4Car.2.  C.  B.  Rot  2558. 

(It  18  lawfol  to  sue  oat  an  original  against  a  member  of  the  Hoose  of 
Commons,  altbongh  parliament  is  sitting.  From  the  death  of  Charles 
the  First  to  the  restoration  of  Charles  the  Second,  the  law  did  not 
die:  but  was  only  suspended  in  its  operation  by  the  impediment  of 
the  Qsnrpation.  And  as  the  law  did  not  require  a  plaintiff  to  sue  in 
the  Courts  set  up  during  that  time,  nor  look  upon  them  as  Courts,  and 
as  the  act  of  l^Car.  2.  concerning  judicial  proceedings  is  not  to  be 
extended  to  confirm  the  Courts  themselves,  only  the  acts  done  in 
them,  the  not  suing  in  those  Courts  was  a  merit,  not  a  laches. 
Nevertheless,  where  the  cause  of  action  accrued  on  the  10th  of 
July,  2l8t  of  Charles  the  First,  an  action  of  the  case^  brought 
upon  a  writ  sued  forth  on  the  97th  day  of  May,  in  the  14th  of 
Charles  the  Second,  is  barred  by  the  statute  of  limitations  of 
91  Jac.  !•  c.  30.  although  the  defendant  was  a  member  of  the 
House  of  Commons  from  the  4>aid  10th  of  July,  until  the  30th  of 
January,  24 Charles  the  First,  and  although  no  legal  Courts  sat 
afterwards  until  the  restoration.  The  reason  is,  that  the  lapse  of 
time  ift^a  bar  in  the  body  of  the  said  act  of  limitations;  and  the  pro- 
Tiso  of  exceptions  reacbeth  only  to  cases  of  infants,  non  con^s 
menLiSy  femes  corerts,  the  imprisoned  or  beyond  the  seas,  and  not 
to  persons  impeded  by  the  obstruction  of  justice,  or  otherwise.  ) 

Bridgman,  C.  J. 

Sir  George  Benyon  brought  an  action  upon  the  case 
upon  an  indebitatus  assumpsit  for  15/.  85. 6(/.  for  mer- 


(a)  S.  C.  cited  in  Carthew  157 1 
and  by  Holt,  C.  J.  in  1  Salk.  502.  as 
Byniou's  ca^;  and  by  Holt,  C.  J. 
in  1  Salli.  518,  as  in  •<  14  Car.  2. 


C.  B.  BinioQ  v.  Eveling,  deciding 
that  filing  an  original  against  a  par- 
liament man  was  no  breach  of  pri- 
vilege."^   The  case  is  much  noticed 
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chandizes  against  Sir  George  Evelyn,  of  Wiltshire, 
supposed  Co  be  made  1st  of  April,  1657. 

The  defendant  pleads  non  oisumpsii  infra  sex  annos 
proximos  ante  diem  impetrationis  brevis  originalis. 

The  plaintifT  replies,  that  at  the  time  of  the  promise, 
and  from  thence  till  the  SOth  of  January,  SCar.  1. 
the  defendant  was  a  member  of  the  House  of  Com- 
mons in  the  parliament  of  the  said  king,  began 
November  S,  1640,  16  Car.,  and  thence  continued  to 
the  said  SOth  of  January, '24  Car.  which  day  it  was 
dissolved  by  the  death  of  the  said  king :  and  that  bj 
the  privilege  of  parliament  every  person,  being  a 
.  member  thereof,  immunis  est  et  imraunis  esse  debeat 
ab  omnibus  arrestationibus,  actionibus,  sectis,  et  pro- 
secutionibus  quibuscumque  nisipro  proditione,  feloni&, 
et  fractione  pacis  domini  regis ;  ita  quod  Don  liceat 
alicui,  non  existenti  membro  ejusdem  parliamenti, 
aliquod  breve  originale  aut  billam  versus  aliquem 
personam,  existentem  membrum  parliamenti,  ex  ali- 
qu&  curi&  domini  regis  de  recordo  durante  continua- 
tione  ejusdem  parliamenti,  pro  aliqu&  eausi  qua- 
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ui  Burdett  v.  Abbot,  U  East.  18., 
&c.    A  few  copies  of  it  were  prioted 
io  181 1,  by  Mr.  Hargrave,  of  which 
one  is  preserved  in  the  library  of 
the  British    Museum,  title.  Bridge 
man,  in  the  catalogue  of  printed 
books  there.     In   the    manuscript 
Mr.  Hargrare  has  inserted  the  fol- 
lowing   references:— •' Salk.    480; 
Lee  V.  Rogers,  1  Lev.  1 10.    King  v, 
Paty,Ld.  Raymond  1213;  4Prynne 
Pari.  Brev.  804;  12  &  13  W.  3.  c.  3. 
2&3Ann.  c.  18.    116.  2.  c.  24. 
10  O.  3.  c.  50.,  by  which  changes 
have  been  made  in  the  law  of  pri- 
vilege; and  Irf>rd  Shaftesbury's  case 
of  kabens  earptu^  B.  R.  Tr.  1677, 
29  Car.  2.**  and  most  of  his  notes  to 
the  judgment   are  stated  in  their 
proper  places  in  this  Volume.    In 
Mr.  Hargrave's   preface    to   Lord 
Hale's   jorisdiction  of   the  Lords' 
Hou^,  p.  cxExix.  the  case  is  noticed. 
In  4  Prynne*s  Brief  Survey  of  Par- 
liamentary Writs,  814,  referred  to 
by  Mr.  Hargrave,  it  is  stated  that 
*'  the  case  of  Sir  George  Bcnion 
against  Sir  John  Bveling  was  ad- 


judged in  the  Court  of  Common 
Pleas,  Hil.  15  &  16  Car.  2.,  by  all 
the  Judges  thereof  upon  demurrer.** 
*'  It  was  resolved  upon  solemn  argu- 
ment by  all  the  Judges,  (especially 
the  Lord  Chief  Justice,  Sir  Orlando 
Bridgman,  arguing  it  very  largely 
and  learnedly,)    That  the  privilege 
of  parliament  did!  not  take  away  the 
liberty  of  the  subject  to  commence 
and  prosecute  actions  of  trespass, 
debt,  account,  covenant,   and  the 
like,  against  members  of  parliament, 
or  their  menial  servants,  even  in 
parliament  time,  as  was  evident  by 
the  Commons*  own  petitions,  and  the 
King's,  Lords'  and  Judges'  resolu- 
tions in  the  cases  of  Lark,  Thorp, 
Clark,  Hyde,  Atwell,  Walsh,  Cosyn, 
Ferrers  and  Trewynnard ;  which  the 
Chief  Justice  vouched  and  insisted 
on,  in  his  learned  argument  of  this 
case,  to  the  great  satisfaction  of 
those  of  the  long  robe,  and  most 
auditors  then  present,  as  well  mem- 
bers of  the  Commons  House,   as 
others."  Mr.  Prynne  states  the  other 
cases  fully. 
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ciunqoe,  impetrare  aut  prosequi.  And  he  further 
says,  that  neither  the  said  dOth  of  January,  24  Car., 
nor  at  any  time  after  until  the  99th  of  May,  12  Car. 
see.,  foit  aliqua  euria  cancelK  doon.  regie  Anglis 
extra  quam  aliquod  bre?e  orlginale  per  ipsum 
Oeorgium  impetrari  poterit  rersut  einden  Joban- 
■em  ;  neo  fuit  aliquod  doni.  regis  magnum  sigillum 
Anglic  eufls  quo  aliqua  talia  brevia  origioalia  sigillari 
potuertmt,  nee  aliqua  alia  curia  domtni  regis  de  re- 
eorilo  in  qod  prsE^dictus  GeorgiuB  aetiottem  suam 
pffsedietam  versus  eundem  Johannem  per  breve  rel 
'  per  billam  prosequi  potuisset,  ad  aliquod  tempus  a 
prsBdicto  90  die  Januarii,  anno  suprmdieto  usque 
prssdictum  S9  diem  Maii,  anno  19  supradicto,  libera 
et  aperta  fuit ;  nee  fuit  aliquod  placitum  in  aliquft 
curi&  domini  regis,  durante  tempore  prsMiloto,  placi- 
tatum  aut  prosecotum.  And  further  says,  that  within 
six  years  after  the  said  29th  of  May,  aano  12  supra* 
dicto,  viz.  27  die  Maii,  anno  regai  domini  regis  nunc 
14,  he  sued  forth  and  prosecuted  his  original  against 
the  defendant;  ethoe  paratus  est  verificare;  unde 
petit  judicium  et  damna,&c* 
/The  defendant  rejoins,  that  King  Charles  the  First  died 
30th  of  January,  94  Car.,  post  cujus  mortem  regimen 
hujus  regni  descendebat  dicto  domino  regi  nunc,  ut 
filio  et  haeredi  of  the  said  late  King ;  and  that  the 
cause  of  action  (if  any  did  arise  to  the  plaintiflr)  did 
l&rise  and  accrue  to  him,  10  Julii,  21  Car.  1.  etnon 
postea;  and  that  a  tempore  aetionis  proMlietm  ac* 
cretc,  et  durante  vitfi  dicti  nuper  regis,  nee  non  a 
tempore  mortis  pnedicti  nuper  regis  hue  usque,  tam 
curia  cancellaria^  quam  curia  de  superiore  banco, 
curia  de  cpmrouoi  banco,  et  curia  scaccarii  temporibus 
congruis  fueruot  aperta  et  tent^  apud  Westm.  prmd.; 
ka  quod  the  plaintiff  might  have  freely  prosecuted  Ins 
action  with  etkd  against  him :  and  flirther  says^  that 
by  an  act  in  parliament,  25  Apr.  12  Car.  9.,  it  was  en- 
acted, that  no  writs,  processes,  plaints,  pleas,  &c.  had 
commenced  or  prosecuted  before  the  5th  of  May, 
1660,  in  the  name,  style,  title,  or  testo  custodis 
libertatiMi  Aoglisa,  Sec.  or  of  Oliver,  protestor,  Sic^ 
should  be  put  without  day,  or  abated,  quasltod,  or 
discontinued,  by  the  King's  most  just  reassumption  of 
the  actual  exercise  of  bis  kingly  government;  nor 
should  the  same  be  cause  of  error,  abatement,  or.dis* 
continuance  i  but  all  sucah  writs,  processes^  &e.  dMHiId 


in  the  C^mmtm  Pleas  and  in  other  CoUfrta.  t^ 

stead  dna  be  <»m<inu#d,  Md  ^\th\[  ftnd  tufty  b^  ffro*        \6^4. 
caeddd  upoir,  |jro6eetftdd,  smd  telftf ned,  notwHlhsla^tf-      ^>^^^>rfsj 
ifig  the  same  w^e  iMmnetfif^d  of  pro^^oted  hi  Ertgf-     fi^T6** 
Ifsb  J  And  M4#Uh8taifdfng  the  bflppy  ebaAjpe  attd  t^     EyaVir. 
sfitntfioii  of  his  mir^sly'ir  nsMne  dt)d  stykf  ift  jadkifti 
proceediii)^9  provt  by  tb6  said  act  (inter  oKa)  if  ap- 
pcnrs ;  et  koc  parakis  euwrijkare^  unde  ut  prius. 
The  phintffff  suvrejoiiw,  tbiat  »t  tbe  (imie  of  (be  Act io«i 
mitHeA^  aiid  from  tbetfeefilrtJif  to  tbe  SOtb  of  Jartuofi^y,  i 

S4  Car.,  Ibe  dvfenrda^t  vvm  a  member  of  tbe  Honso  of 
CoomitaS)  of  tbi^  g&id  pteii1iai»eA(  i  iia  quod  the  saM 
pltfhMiff  aiiqae^  breve  oi«i^iiiale  tfut  atiqtfam  bilbm 
repstts;  pr»dlel«iw  JoliMtteitf  eisf  aliqaft  ciA*»&^  ditofi 
Bttper  re^  tie  recDi«d<y  pto  eAtf8&  ptffid>iet^,  dtfrahA^ 
eontitlttaitioDtfej^sdeny  p^ia>iin«ntiy  impelrtfre  et  pro^ 
sequi  non  potuit ;  et  ultefkib  tbat  frdm  tbe  said!  30tb 
Januarit,  34  Car.,  (qnb  die  parliUmeDfuta  pfflftdiiiituia 
dfeftohil>tfm  felt)  until  tbe  said  89tb  diay  of  May, 
}S^  Gar.  S.  non  fdit,  nee  fliere  aKquse  curiae  dicti  domini 
rq;iB  de  recordist  nee  curia  doitlini«  f egt9  di$  eflneell., 
ne(f  enria  aid'  piacita  coit)n«  eofaen  i^sa  i^ge  tenend. 
im  tfaria  dominie  reflfis  de  dovmmini  banco  nee  covifel 
domiiiregfi&seaccaitii  mri  nee  aiiqusg  dfia^curias  dicti 
domibrregiB  de  recordb  apud*Weet:h.  vel  alibi  infhi 
regmimi  ittiglia  ia  qu&'  vol  in  qui  bus  pri^icttta 
Geovgius  actionem  suain  praediclaiti  versus  eundeo^ 
Jobaonem  per  breve  vel  billamt  prosequi  eutn'^flPecta 
potuisset  Hber6  et  apert^  Bt  boc  pamtus'  est  vetU 
ficaiB  unde  ut  prius'  petit  judioium  et  damna  sua  oc-^ 
oasiooe  priMdidsorum:  sibi  adjudieart;  The  defendantf 
denrars  generally,  and  tbe  plaintiff  joins  in  demurrer^. 
UfKni  tfaia  record  it  appears  tbat  it  is  an  auction' of  the-  caw 
up«iavtndeM/alii5*irs^anip5Jrin'15/;,  Ist  Sept4  IGSTypro  tner^ 
ctnwnih  prius  vmdii.  et  dklibeM. 

Tbe  dnfebdant;  pleadi  mm  oisumpHt  inftn  ae3^  ammt  pro* 
mrnmrantedikm  ihipetrationirbrevi^  originalii. 

Tfae^pUnnliffeMi^iisetb  him  by  bis  replication  ibr  not^  brings* 
iq^  tbe  actfioit  within:  sis  years.  First,  That  at  the  time  of  the^ 
pnomiae;  and(  frotas'  tbenee  till  tbe:  SOtb  of  January^  S4«  Car.  K 
nAan.tbr  pniiament:  dissolved  by  the  King^s  death,  tbei  de-- 
ftudantcumsraimfember  of  partianient ;  and  that  bjr'privilegcrof 
pniinfteirtieMry  nmnber  €fi*  pMliament  ought' to  be-fiM  flroflii 
aiMateosIs^  actions^  sbits^- and  prosveutionbjvunlea  fortiMMi^if,' 
AfanjyHin-breiiebiofi  tbe^pslice^  ecr  thMiit  is^DvttlawAd  for'afty/ 
not  being,  a.  member  of  parliament  to  sue  out  any-  original 
against  him. 
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Secondly,  That  neither  the  said  90th  day  of  Jamiary,  34  Car., 
nor  at  any  time  after,  until  the  99th  of  May,  18  Car.  2.  there 
was  any  Court  of  Chancery,  domini  regis  AngUa^  out  of  which 
an  original  could  be  sued  out.  Neither  fuit  (Jiquod  domini 
regis  magnum  sigillum  in  quo  talia  brexAa  sigillari  potuerint. 
Nor  any  other  Court  domini  regis  de  recordo  in  which  he  could 
prosecute  by  writ  or  bill  against  the  defendant,  until  the  said 
S9th  of  May,  IS  Car,  S.,  was  open  ;  and  that  he  sued  out  his 
writ  within  six  years  after  the  S9th  of  May,  18  Car.  2.,  vis. 
^th  of  March,  14  Car.  de  et  super  promissione  ei  assumptione 
prmdicid  out  of  the  Court  of  Chancery  of  the  King. 

Upon  this  replication,  and  the  subsequent  pleadings,  there 
are  two  things  to  be  considered, — the  matter  set  forth,  whether 
it  freje  the  plaintiff  from  b^ing  barred  by  the  statute  of  limita- 
tion^^-and  then  the  manner  and  form  of  pleading  both  of  the 
plaintiff  and  defendant's  part. 

For  the  matter  it  affords  us  three  points :— *- 

I.  The  first  ariseth  from  the  replication,  and  is  this; — ^There 
being  a  cause  of  action  of  assumpsit  against  a  member  of  par- 
liament, whether  an  original  may  be  sued  out  against  him,  and 
iLept  up  by  eon  tin  nances  whilst  he  remains  a  meftber  of  par- 
liament, without  breach  of  the  privileges  of  parliament.  For 
this  is  the  excuse  of  the  plaintiff  for  the  time  from  the  action 
accrued  in  July,  SI  Car.  till  the  death  of  the  King,  why  he 
sued  not  out  his  original  against  the  defendant ;  for  it  was  not 
lawful,  saitfa  he,  during  that  time  to  take  out  an  original,  or  to 
prosecute  any  action  against  him. 

II.  The  second  point  ariseth  partly  upon  the  replication,  and 
principally  upon  the  rejoinder  and  surrejoinder,  and  is  this; — 
the  plaintiff  for  his  excuse,  why  he  sued  not  the  defendant  from 
January  aO,  1648,  when  the  late  King  died,  till  after  the  29th 
of  May,  IS  Car.  2.,  sets  forth,  that  in  that  space  there  was  no 
Court  of  Chancery  of  the  King  out  of  which  an  original  might 
be  sued,  nor  any  great  seal  of  the  King  whereby  to  seal  such 
writs,  nor  any  Court  of  the  King's,  of  the  King's  Bench,  Com- 
mon Pleas  or  Exchequer,  or  other  Courts  of  the  King's  of  re- 
cord, in  which  he  could  prosecute  with  effeot.     And  the  de- 
fendant (not  denying  there  was  no  great  seal  of  the  King) 
aets  forth  there  was  a  Court  of  Chancery,  of  Upper  JQf  nch,  of 
Common  Pleas,  and  Exchequer,  open  at  Westminster,  con- 
gruis  temporibus  during  all  that  space.    So  that  the  plaintiff 
might  ha?e  freely  brought  his  action ;  and  sets  forth  the  breach 
of  the  act  of  the  continuance  of  process,  IS  Car.,  (ft)  whereby 
the  process  of  these  Courts  in  that  time  are  made  good :  but 


{b)  IS  Cba.  8.  ch.  3.    F.  H. 


in  the  Common  Plan  and  in  other  Courts. 
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■ffirms  not  that  they  were  the  King's  Courts,  nor  denies  liot  1664. 
what  the  plain tifT  said,  that  there  was  no  Court  of  Chancery  of 
the  King,  or  other  Court  of  the  King,  open  in  that  time.  So 
that  now  it  judicially  appears  as  well  by  the  pleading  itself,  as 
by  the  act  of  parliament  set  forth  in  the  record,  that  during 
all  this  space  there  were  Courts  kept  by  usurpers  under  ano- 
ther style  or  teste,  and  no  Court  of  the  King  kept.  So  that 
now  the  point  is,  whether  the  plaintiff,  not  suing  out  his  ori- 
ginals, or  prosecuting  the  defendant  during  the  time  of  usurpa- 
tion of  the  goTernment,  w|ien  a  Court  of  Chancery  was  open, 
and  justice  between  party  and  party  was  administered  under 
usurpers;  but  no  court  of  the  King  was  then  open  ;  whether 
this  shall  be  turned  to  a  lachess  to  the  plaintiff,  that  the  time  of 
limitation  shall  incur  during  this  time  of  usurpation. 

III.  And  the  third  point  ariseth  upon  concession  of  the  two 
former  points,  visi  that  the  plaintiff  ought  not  to  sue  during 
the  time  the  defendant  was  a  member  of  the  parliament,  nor 
was  bound  to  sue  in  any  court  under  usurpers^  Whether  yet 
there  are  such  impediments  as  by  the  law  or  equity  of  the  act 
of  limitations  (c),  the  plaintiff  shall  have  six  years  from  the 
time  of  those  impediments  removed,  to  bring  his  action. 

If  any  one  of  these  be  against  the  plaintiff,  he  is  barred,  ac- 
cording to  the  philosopher's  rule,  Bonum  ex  causd  integrd^ 
malum  ex  aliqud  parte. 

I.  As  to  the  first  point, — ^Whether  Sir  John  Evelyn,  the 
defendant,  bang  a  member  of  the  Commons  House  of  Parlia- 
ment, at  the  time  of  the  debt  contracted,  and  the  assumpsit  in 
Ikw  created,  can  be  sued  by  original,  and  that  original  conti- 
nued during  the  sitting  of  parliament,  without  breach  of  pri- 
vilege of  parliament, — I  should  have  been  glad  not  to  have  had 
an  occasion  to  have  delivered  my  opinion  in  this  point,  for  two 
reasons : — 

First,  because  it  is  a  tender  thing  for  an  inferior  court  to 

judge  of  the  privilege  of  a  superior  court :  and  my  JLord  Coke^ 

Jurisdiction  of  Courts,  fol.  50.  saith,  ^^  The  Judges  are  as^ 

sistant  to  the  Lords,  to  inform  them  of  the  common  law  ;**  but 

it  doth  not  belong  to  them  (d)  to  judge  of  any  law,  custom,  or  It  doth  not 

belooff  to  the 


Judf^es  to  jadee  of  may  law,  cuatom,  or  pffiTtlege  of  parliameot,  where  1 
tions  arise  within  the  parliameiit,. 


leqae 


(e)  fit  Jam.  l.ch.  l«.  F.H. 

{fi  «^  But  Lord  Coke  adds  a  qna-* 
U&catioo,  which  is  here  omttted» 
between  the  words  "  it  doth  not 
belong  to  them,"  and  the  words  ^  to 
Judge  of  any  law,  or  cn^om,  or  pri- 
vilege of  parliament,''  he  interposes 


in  a  parenthesis  (us  hath  been  said)^ 
So  It  is  in  the  JfrtI  edition  of  Lord 
Coke's  Fourth  Institute,  which  was 
in  1644.-  and  so  it  is  in  the  fourth 
edition  %  and,  as  I  at  least  presume, 
in  the  other  editions.  Therefore 
Lord  Bridgman,  in    citing  against 
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4  June  1621, 
Journal  de 
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pt ivilege  of  pttrliaKieDt ;  imd  e{te»  for  it  pffrticdarlf  TlKrr|ii*s 

case,  31  H.  6.  Hot.  Park  No.  26*^  and  toifte  other  canes  ;  ^hieii 

ease  only  extendi  where  the  prnrUege  of  parliament  comes  rif 

debate  ia  the  House  of  Pisert.    Tke  Jadges  ate  aot  to  detet- 

Kkioe  there  wkit  the  privilege  of  pariifMBent  ia  i*  sneb  eaae ; 

Cmt  the  ceaiisanee  thereof  belotga  io  the  Lords  of  the  Parlia»* 

veaty  and  set  the  Judgei^;  and  yet  eras  there  the  Judges  de^ 

Mm  Uvredel  liver  their  opiaiaii  to  the  JLordis  as  assistants,  what  the  course' of 

Lord*s  house,   cooMBon  law  was  tn  saek  easesi    Accordrnir  to  whick  optvioiK 
that  privilege  ,,      ,       i  .•    .    •    i  ^         •     ^      .   •»  •       .    ; 

ofparLconti-  the  Lords  gave  their  jadgmedt  agaittBl  paisik^  ra  that  cane: 

Dued  dnrin|r     j^j^  Thorpe  being  osmdemmd  in  iresfax  in  Ae  interval  of 
ZS!''''^'     P^rUameni^  and  in  tke  Ueet^  projbie  Segis,  shouU  remam  in 
Where  a         execution  Jbr  Ae  p&Hy.  But  out  of  parKanent^  where,,  upon  sn 
question  upon  action  at  cooHnonlaV,  a  iiueatioa  concerning  tie  pririlsgeof 
^''p^nami^  pariiaaieal  arises,  aothtng  hath  been  more  frecfuaat  than  ftr  the 
arises  uponan  Jttdges  of  the  coHMiott  lavT  fo  deliver  their  opiaioaa  conceraingr 
min  Uiw  o*liT  *^*°^  coost^iienlly  to  give  their  jadgmeato. 
of  parliament,  solliitt|^lisli  teen  aisve  frequent  Ami  for  the  Jai^es  taMiVer  Oeir 
opinions  concesaiBg  it* 

Th»KiiighJreselfdatfy  permits  his  privileges  and- prert>gB^ 
tives  to  be  determined  between  him  and  his  sul^ta  ia  the 
Courtaai  Westminster,,  by  the  coomboii  law.  ihnd.  when  ia  a 
coBuaaa  aatioii  the  privilegat  of  parUament  doth  caaia  fa  ba 
part  of  the  plea  or  justification,  it  is  oCrtecestity  thattba  pri^ 


The  preroga- 
tives of  the 
Crown  are 
daily  deter- 
mined be- 
tween the 
King  and  his 


subjects  in  the  vJleg^  whether' there  be  1 


Co'rtsat        *^-*^&^  ^^^^^  w.^.«  >^ .n..^liyand whaifhe  eateaHof  it  itf,.cahie 

Westminster    ^iB^  iftto  coDsideralion.    Fbr,  ad  it  is  said  in  tbe  AegialeE,  of 

the  Eeelssiaslical  courts  wUoir  ist  iaferier  te  the  eatniaan  knr, 

if  acemmoo  kwpoint  comaia  qvestfen  fkereyNon  eu  i 


by*'the  com< 
mon  law. 


Register,  51. 


himself;  rathsr 
Coke*s  language.  As  the  words  are 
given  by  Lord  Bt-idgman,  they  im- 
port Hi  being  Lord  Coke's  own  opi- 
Men,  B«it  as  fior^  Coke's  own 
wofds  are  ia  this,  part;  they  atnmnil 
taatitfi^ag^sisachanii^ctnca^"  . 

See  the  debates  and  protest  en 
tbs  right  of  the  House  of  Lords  to 
take  aaticB  of  thr  proseedlngs  e/f 
the  House  of  Commons,  in  matteis 
of  elsctioBr    Parir  Htsir  vek  X?L 

p.au. 

ThoCoomittee  ef  the  House  cf 
Comwoasy  open  t&o  proeeediog^ 
mlalif  e  to  Sir  rsanciS'  Burdstti  ia 
iSlOy  seem  te  select  thsk  preoedeots 
with  cilerenos  loi  this  distiactioa 
betwesa  noticing  mattssoi^  dshats 


tftpaklismeut^iaad  msttrt^r  of  par- 
liament which  arise  in  other  courts 
incidentally.  ''  Your  Committee 
think  it  proper  to  state,  that  Sir 
Tiraneis  Feftberfbir,  andf  SirTboraas 
Jafiesi  ia  di^bndiug  tfleisselviss  si 
flie>bsrof'thiaBoaae,  for'theirsoil- 
duct  in  ovcr-raling  the  pica  to  thels 
|iirisdiction»  in  the  action  of  Ja(s 
t)i  Topham  defended  the  judgment 
tilsy  bei  gKvai,  byiiusiag  upon  the 
aattfra  of  tirplbadftfg,  and  not  by 
oenyiBgioe  jurisBivuuu  vi  Buuiumy 
of  this  Hoeser;.aaA  Sir  Vsansis  Pcm- 
bsstoa  sxiBessI  J  aduHttedkr  thai  for 
aaj^thiiig  tren^cUAU^thiM-Soum^ 
ao  other  coupk  had.  any  jaritdi^otsaa 
tohearaaddetcnaiaeit.'*  Cebbstrs 
Bad.  Dshaiss,  VoLXVUU  Affaa- 
4U»p.a7. 


in  the  Common  Pleas  and  in  ether  Courts.  931 

raiioni  quod  cogniUo  acefssarii  in  camd  Christiankeils  impeiiai       16C4* 
ubi  cognttio  cau§m  principalis  ad  finmm  ecelesiasiicwn  noteiittr      ^-^"v-^^ 
periinere.    80  I  may  say  here,  natter  of  contract,  and  whether      BfiNTow 
the  writ  was  brought  wfthio  the  time  prescribed  by  the  Statute     £yu*Tir. 
i>f  L»mitatioii«,  which  is  the  principal,  being  determtnabie  here^ 
Ihe  pririlege  of  parliament,  coming  in  incidentally  as  part  of 
the  case,  aa  a  consequent,  must,  in  this  particular  case,  be  also 
debated  here.    And  so  it  was  in  Trewyniard^s  case,  36  H.  8«, 
Dyer  60.  in  an  action  of  debt  against  a  sheriff,  upon  an  escape 
of  a  member  of  parliament  taken  in  execution,  and  ddiveredl 
by  pririlege  of  parliament ;  and  itf  Rirers's  case,  IS  E.  4. ; 
and  io  other  cases,  some  of  which  I  shall  ha?e  occasion  to  cile 
anon  at  large. 

The  next  cause  why  f  should  have  aroided  the  present  de- 
bate about  privilege  of  parliament,  is  this : — it  waa-said  at  tfa 
bar,  that  it  had  been  declared  by  tbe  Committee  of  the  House 
of  Commons  of  pririleges,  the  last  aessiona,  in  a  case  of  a  meaa^ 
ber  of  parliament;*-^Thatit  was  a  breach  of  pririlege  to  aeeeuft 
and  file  an  original  against  a  mea^ber  of  parHameDt,-*whidi  in 
the  point  in  question  (e>.  I  have  iequirsd  of  some  perliameot 
men  of  great  note  and  learnrng,  touching  that  resokitioii,  who 
have  denied  to  me  that  they  know  of  any  such.  Se  Aat  it  ia  to 
me  as  res  integra.  But  if  h  be  so  as  was  alleged,  I  shall  give  all 
reverence,  as  becomes  me,  to  all  opinions  and  votes,  as  pft>* 
ceeding  from  so  honourable  a  body.  But  I  am  vader  the  can* 
science  of  an  oath,  to  do  equal  law  accordif%  to  tbe  bast  ef  my 
own  judgment,  whatsoever  the  aiHbority  of  other  epinioaa  or 
resolutions  may  be. 

99  E.  S.  14.  the  Judges  of  Assise  proceeded  aeeordii^  to  law> 
notwithstanding  such  a  resolntievi  and  command  to  surcease. 

And  19  E.  3.  Toucher  119.,  id  a  Jormechn  against  e  beiWB 
and  feme,  the  wife,  being  received,  vouched  her  bushand^  and 
for  cause  shewed  that  her  husband  levied  a  fine  sur  ^^fffffrrr 
came  ceo  to  Thomas  Cranthom,  who  rendered  to  her  and  her 
husband,  and  his  heirs.  The  demandant  eeunterpleaded  the 
voucher,  that  Thomas  had  nothing  of  the  gift  of  the  husband. 
The  tenant  by  receipt  said^  this  averment  was  not  reasonable 
against  the  fine ;  and  if  tbe  Court  shall  award  that  she  ought 
to  answer  over,  she  was  ready.  The  demandant  aued  to  the 
council  in  parliament;  and  by  advice  from  thence  it  was  held 
that  the  averment  was  reasonable.    And  tiiia  plea  ef  the  tenant 

(r)  **  lf«to  ihil  the  rsselatioa  of  precess  upon  a  membsr,  or  suing 
tlia  Gsaunoes  on  Sip  Biward  Goke^s     bin  in  any  caait»  a  breach  of  pri« 


motion  In  June  ISKI,  eeacemii^     vikgo."    Note  lyj  Mr.  Hargravo  in 
their  privileges,  treats  serving  anj     tiie  mantscript. 
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was  a  refusal  of  the  aTermeilt.  And  thereupon  a  writ  of 
procedendo  issued  out  of  Chancery,  reciting  the  advice  of  the 
council  in  parliament,  commanding  them  to  go  on  to  jndg* 
ment.  But  the  Judges  differing  in  opinion,  the  cause  was 
again  brought  into  parliament,  and  judgment  commanded  for 
the  demandant  against  the  opinion  of  Stoner,  and  a  writ  of 
error  brought.  Thus  far  appears  in  Fitzherbert,  Voucher, 
wherebj  it  appears  that,  notwithstanding  those  two  resolutions 
of  parliament,  the  matter  was  again  brought  in  judgment 
before  the  Judges. 

This  case  is  at  large  in  the  Parliament  Roll,  wherein  Sir 
Geoffry  Staunton  (/)  was  demandant  against  Sir  John  Staun- 
ton, and  Amy  his  wife.    And  it  appears  by  the  Roll  of  Par- 
liament, that  upon  petition  by  the  demandant  in  parliament, 
ISE.  3,,  that  justice  be  not  delayed,  (for  the  Judges  differed  in 
U  is  called  in  opinion,Sir  John  Stoner  the  Chief  Justice,  being  of  an  opinion, 
•vUedepar-    ^^^  ^^^  averment  could  not'  be  received  against  the  fine,)  it 
'^"■^"^^  was  endorsed  by  the  council,  that  by  the  law  of  the  land  the 

averment  was  receivable,  and  judgment  peremptory  to  be 
given.  But  there  being  difference  of  opinion  in  the  Common 
Bench,  there  was  a  second  petition  in  parliament ;  and,  there- 
upon, by  command,  in  full  parliament,  the  clerk  of  parliament 
was  sent  to  the  Judges  of  the  Common  Pleas,  either  to  give 
judgment ;  or,  ih  case  they  could  not  agree,  to  come  into  the 
parliament,  and  bring  the  records  with  them.  And  thereupon 
it  was  accorded  in  parliament,  that  Sir  Geoffi7  Staunton, 
the  demandant,  being  a  stranger  to  the  fine,  was  receivable  to 
the  averment ;  and  that  he  ought  to  have  judgment.  And 
thereupon  it  was  commanded  the  Judges  that  they  in  the  Com- 
mon Pleas  give  judgment  accordingly;  which  Shard  did, 
Stoner  refusing.  Afterwards,  as  appears  bj  the  case  in  Fitz- 
herbert, notwithManding  the  resolve  in  parliament,  error  was 


(/)  "  The  same  case  is  mentioned 
in  Hale  on  the  Jurisdiction  of  the 
Lords  or  ParliaOient  117,  and  in 
Hale*8  MS.  discourse  or  history  con- 
cerning the  power  of  judicature  in 
the  King's  Council  and  in  parlia- 
i^ent,  Chap.  IV.  and  page  S8  to  49.*' 
P.H. 

(jg)  In  a  copy  of  this  Roll  in  the 
Harleian  Collection,  No.  715,  foL 
I6S,  it  is  *'  Roll.  SO.*'  In  the  Cotton 
Collection,  Titus  B.I.  fol.  51,  the 
Roll  is  also  numbered  80.  The 
Cotton  copy  is  headed,  '*  A  special 
cause  for  law  and  power  of  parlia* 


ment.  The  case  is  very  long :  bufc 
the  abridgment  here  containeth  the 
whole  matter  in  law.*"  A  copy  in 
the  Lansdowne  Collection  is  similar 
to  that  in  the  Harleian  library.  To 
the  notice  of  the  case  in  Hale*s 
Jurisdiction  of  the  Lords  House  of 
parliament  Mr.  Hargrave  has  add- 
ed this  note  t<^"  I  do  not  perceive 
that  the  printed  Rolls  of  parliament 
include  the  subsequent  proceedings 
in  parliament  on  this  cas6  of  Sir 
Oeoflfry  Staunton.  Bo t  see  Cotton^a 
Abr.ofPari.Rec.  ISO.*' 


in  the. Common  Pleas  and  in  other  Courts.  333 

brought;  and  it  gives  no  further  in  the  print*    But  in  the         1664. 
manuscript  in  the  library  at  Oxford,  15  E,  3.  fol.  1.  s.  2.,  the     ""^^^^^^^^ 
proceedings  appear  upon  that  writ  of  error.  Bbn  jfrw 

It  was  urged  by  Pole,  of  the  defendants'  counsel,  that  judg«  Etelyr. 
ment  was  given  by  the  assent  of  parliament,  and  ought  not  to  q^  j.  57^ 
be  reversed.  Sed  non  allocatur/  for  that  judgment  was  not 
rendered  in  parliament :  Then  it  was  urged  that  judgment,  ac- 
cording to  the  new  statute,  was  assented  unto  in  parliament. 
That  was  a  statute  made  the  same  parliament,  14  E.  S.  c.  5. 
8.  2.)  whereby,  in  cases  of  delay  or  difficulty,  a. prelate,  two 
earls,  and  two  barons,  were  empowered  to  hear  such  cases,  and 
give  judgment;  and  in  case  of  great  difficulty  to  be  brought 
by  them  into  parliament.  And  it  was  said,  it  was  commanded 
the  Judges  to  give  that  judgment ;  and,  if  they  had  not  done  it, 
it  had  been  error  apparent.  Stanford  the  Judge  said?  judg- 
ment was  not  given  but  in  the  Common  Bench.  And  that 
which  was  there  done  may  be  here  redressed ;  et  ceofuil  avis 
at  councel  (that  is,  the  parliament,)  en  absence  de  party  ne  pott 
pas  charger;  and  so  went  on  in  examination  of  the  error. 

The  use  I  make  of  it  is  this : — That  resolutions  or  resolves  ^otes  in 

in  either  house  of  parliament,  singly^  in  the  absence  of  the  of|»riiam«Bt 

parties  concerned,  are  not  so  concludent  in  courts  of  law,  but  singly,  in  the 

we  may,  (with  due  respect  nevertheless  had  to  those  resolves  *^"^®  ^^^ 

»  1     .        V  .1  .  1.  parties  con- 

and  resolutions,)  nay,  we  mtist  give  our  judgment  according  as  cerned,  are 

we,  upon  oath,  conceive  the  law  to  be,  though  our  opinions  u^J^|^"'^ 

inll  out  to  be  contrary  to  those  resolutions  or  votes  of  either  judj^es  must 

house.  <*«cide  ac- 

And,  therefore,  that  I  may  liberare animam  meant j — as  to  the  whattiiejcon-' 
first  point,  I  am  of  opinion  that  to  file  an  original  against  a  ceiyetbelaw 
member  of  parliament,  sedente  parliamento^  i^  lawful,  and  not  though  their 
against  the  privilege  of  parliament ;  and,  consequently,  that  opinions  be 
the  plaintiff  here,  having  neglected  to  sue   out  his  original  Sose  y^tc^ 
within  the  six  years  accrued  in  the  lifetime  of  the  late  King  is 
barred  by  the  statute  of  limitations. 

To  clear  this  matter  of  privilege  so  far  as  it  concerns  the 
case  in  question,  we  must  distinguish  between  (t)  privileges  of 
parliament  ab  intra^  which  concern  the  parliament,  or  either 
bouBe  of  parliament  in  concrttOy  or  the  members  of  parliament 
within  their  houses,  such  as  are  provided  for  by  the  indemnity 
of  the  Lords  and  Commons,  9  H.  4.  No.  12,  and  the  statute  of 

(A)  Search  has  been  made  for  the  the  case  in  the  same  words  as  the 

editor  withont  snccess  in  theBodleian  copies  before  referred  to. 

libraryatOzford  for  this  manuscripts  {i)  **  It  is/ront  in  the  roannscript; 

but  a  copy  ofthe  Parliament  Roll  of  but  the  sense    reqaires   Mween.^ 

14  £.  S.  was  found  there,  containing  F.  H«     . 
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Judgm§nt$  and  judicial  argumenis 


Benton 

Etklym. 

Liberty  of 
Speech,  not 


1054*  4  H.  8.  c  8.  liberty  of  speech,  not  reportiDf,(/:)  mht  questiotf** 
ing  (k)  out  of  the  parliament  wkat  is  said  in  parliamest,  and 
the  like ;  which  are,  as  it  were,  of  the  essence  of  the  parliament, 
and  not  dispensable  withal,  and  of  which  erery  man  concerned 
ought  at  bis  peril  to  lake  notice ;  and  personal  privileges  be- 
longing to  the  respeettire  memfatrs  as  single  persoosi  and  exer« 
'^^^o^,;,'^''^  cisable  witlwut  doors,  for  themselres,  or  their  menial  aervmnta, 
oatofparlia*  3iidi  as  are  to  be  free  firom  arrests,  and  from  having  trials 
SfdlJ'iriiL  ««»*'»«*  **®™  ^^  *'>«'«'  freeholds,  and  others  of  like  nalnre;  for 
raent,  are  of  aa  for  these  (so  hit  as  their  absence  (/)  from  parliameot  is  not 
the  essence  of  |lierebjr  required,)  the  members  themselvea  may  dtspeoae 
toeiuT'^  '^  withal  I  and,  as  I  shall  shew  by  and  by,  they  were  not  hereto* 
Privilege  of  fere  allowed  them  as  privileges  nocesaarily  belonging  to  Ibem, 
not tobTob^  without  a  writ  or  supersedeas  of  privileges  €>f  this  latter  writ 

stractedinthe  if  our  (ftuastioo. 

personal  per- 

forraai 


'he  ancient 
afM0* 


Iks  law  of 
psrIiasMatf 
are  the 


-orraance  of  parlhinientery  duty,  distingaisbed  from  privile|[e«  without  the  Walls  of 

— I! M,  -r  1^  retpective  members  pef8onaHy,or  for  their  servastSi  where  pnr- 

;j  is  not  impeded.    S6  H.  8.  60.  Dyer.  C.  J.  15. 

Now  every  privilege  is  by  prescription,  as  it  is  said,  36  H.  8. 
60.  Dyer.  And  the  ancient  usage  of  parliament,  and  the  law 
of  the  parliament,  is  the  same  thing.  I  shall,  therefore,  consider 
what  the  usage  hath  been  as  to  the  matter  of  the  privilege  of 
parliament  as  to  suits  against  a  member  of  parliament^ 
sitting  the  parliament;  which  is  our  present  business ; ^r«t, 

tiuM.  (^8  to  the  founding  or  commencing  of  an  action  against  him ; 

^]hebm|iag   or,  iecandlj/^  as  to  the  prosecution  of  an  action  against  hjm^ 

whether  brought  before,  or  sitting  the  parliament,  by  arresting 

of  his  person  a  or,  thirdly^  in  respect  of  other  proceedings 

Qgainst  him  upon  actions  during  the  sitting  of  parliament. 

To  the  first,  the  bringing  of  an  action^  which  the  Mirror 

frmttwlih*  **'t'^>  '^'^  ^^^^^  ^*^*^  V*^  ^Jf^^  demand de  son  droits  I  cannot 
senoeof  pm*  find,  by  any  search  that  I  could  make,  any  one  record^  or  judi* 
dial  precedent  that  made  it  out  to  be  against  the  privilege  of 
parliament  to  demand  a  man^s  right  by  original  action,  where 
it  went  not  so  fiir  as  to  reach  their  persons  or  estates ;  though 
there  are  infinite  precedents  of  supersedeas  of  privilege  for 
members  of  parliament,  and  their  servants.  And,  tberelbre, 
I  must  use  Littleton^s  argument,  fol.  23.  upon  the  statute  of 
Merton.  If  any  such  could  have  been,  it  shall  be  intended  it 
would  have  been  sometime  put  in  nse.  But  if  the  law  allow 
proceedings  upon  such  actions  against  members,  sedente  par^ 


The 

of 

isbstada- 

maadafoar 

fiifatina 

legal  way. 

C.  C.  9S& 


cedents. 


1  Co.  SS. 


(k)  See  Afpcadix  K. 

(i)  See  the  case  of  Mr.  Qalway 
MiUi,  Pari.  Deb.  Tol.  IX.  w.  TSS, 
744.,  &c.  where  p.  747,  the  qualificar 


tioa  to  this  dispeawng  power,  ia  r^' 
spec*  of  the  almemoe  of  the  arreMietf 
inea»bcr»  sasDsaat  to  have  been  «o* 
lardad. 


in  the  Common  PleoM  and  in  otker  Courts.  S3 

UamtfttOf  a  fortiori^  tt  allows  the  ating  out  an  origioal.    And,        16(S4. 
therefore,  as  touching  the  arrest  of  their  hodiee  and  other  pro-     "^^V^^ 
ceedingi  upon  action,  I  shall  take  it  into  consideration  what     Bektoiv 
the  privileges  are,  so  far  as  tends  to  the  proving  vrhat  I  have     s^^^if. 
said,  that  it  is  no  breach  of  privilege  of  parliament  to  sue  out 
an  original  against  a  laember  of  parliament;  for,  in  riiewing 
the  extent  of  the  privilege  of  pai4ianient  in  these  cases,  the 
right  of  commencing  an  action  by  originsi  will  incidentaUy  and 
consequently  &11  in  to  be  shewn. 

First,  then,  as  touching  arrests^  it  is  dear  a  menrber  of  par-  It:i& clear tfaaf 
lieinent  (I  stUl  mean  in  all  this  debate  a  oemberofthe  House  y,^^^.^  of 
of  Commons,)  $edeni€  parliamento^  ought  to  be  free  from  ar*  Commons 
rests  at  the  suit  of  the  party  upon  mesne  process;  (for  as  to  ^5*,^2^.t 
arrests  after  a  condemnation  or  judgment,  I  shall  take  it  int*  theraitofthe 
distinct  consideration ;  and  as  to  arrests  in  case  of  treason  or  P*^  "P^^ 
felony,  or  for  the  peace,  or  at  the  suit  of  the  King,  it  is  not  o«r  ^  whilst 
present  business ;)  I  say  as  to  arrests,  the  Speaker  always  de«  psriiamentis 
sires,  the  first  day  when  he  is  presented  to  the  King,  and  the  ^  '°^* 
King  grants  to  the  Commons,  (inter  alia)  freedom  from  anests. 
And  the  reason  is  welt  given  in  Trewyoard*s  ease ;  (m)  they 
are  supposed  to  be  according  to  their  writs  of  eleotioB  de 
gradoribus  tt  dhcretioribu$  virisj  4rc*  the  wisest  men  in  the 
kingdom ;  and,  therefore,  their  personal  presence  to  treat  do 
arduU  regmnegoiUs  is  necessary:  and,  therefore^  it  follows, 
that  the  person  of  every  such  member  ought  to  be  privileged 
from  arrests  at  the  suit  of  any  private  person,  during  the  time 
that  be  is  embusied  about  the  afiaira  of  the  King  and  hia  realm* 
These  are  the  words  of  the  book ;  (n)  and  it  is  clear  law.  We 
idlow  the  like  privilege  to  any  that  come  to  the  inferior  Courts 
of  Westminster,  eundoy  morandoy  tt  redeundo;  ujbriiore  in  9. 
supereminent  manner  it  is  due  to  the  superior  Courts.     Bui  aa 
to  the  applying  and  making  use  of  this  privilege  :  by  the  an^  36  H.  a.  iK 
cient  course,  (o)  the  person  who  would  be  iree  from  anresla 
was  to  have  Us  writ  of  privM^e,  or  nen  eiefci^eirdb,  oat  of  the 
Chancery  under  the  gMat  seal ;  fbr  thither  was  his  election 
returned  of  record :  or,  tf  he  were  actually  arrested,  he  was 
thence  to  have  his  writ  of  supersedeas;  whereupon  he  was  dis<* 
charged.    And  if  the  privilege  were  doubted^  whether  it  would 
lie,  sometimes  a  habem  corpus  cum  cumd. 


(«)  Djrer  sa»  b.  See  form  of  one  in  4  Prynne  Prcrog. 

<^  Qy.  as.  a.    f « IL  of  ParK  7 W,  W,  78S.  and  RastaTs 

to)  '^  Aocient  co»ft«.     I.  Writ  of  Entries  1895.   S.  If  privilege  denied, 

privilsgft,  or  ami  SMlnleiMi^  out  ef  an  fmb^M  evrpus  cum  cauU,    Sea 

Cbaocsi7.«B»fi>Mia£oaa,4Fvymie  4F»ynne  Hrer.  PsrI.  789.    Scobetf 

Prerog.  of  Pari.  1 83.  2.  Or  if  tmsl-  M^  8)ee  Y.  N.  B.  !^47.  C,  and  I  Bat' 

cd,  writ  of  iupenedeas  to  dlKbarge.  sdtf  ISO.  Isl  cd.  F.H. 
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issue  against 
a  nobleman, 
an  officer  may 
execute  the 
writ,  though 
he  know  him 
to  be  a  no- 
bleman. 
The  sheriff 
and  his  of- 
ficers are 
sworn  to  serve 
the  King's 
writ,  and 
ought  not  to 
examine  (p) 
the  judicial 
act  of  the 
Court. 


And  that  such  writs  should  issue  before  he  could  bef 
discharged,  stands  with  great  reason  of  law ;  for,  when  he 
is  arrested  hy  virtue  of  the  King's  writ,  it  was  thought 
reasonable  he  should  be  discharged  by  the  King's  writ  also, 
which  is  of  as  high  a  nature,  and  not  by  bare  suggestion. 
Besides  the  ground  itself  of  the  privilege  or  supersedeas  may 
be  questioned  by  the  plaintiff  in  the  Court  where  the  action 
was  brought^  as — whether  he  was  indeed  a  person  so  to  be 
privileged  ?  for  that  is  traversable ; — Whether  the  privilege  ex- 
tended to  that  case?  of  which  the  Court  was  to  judge  :  and, 
thereforei  it  was  proper  that  there  should  be  a  writ  in  such 
case,  as  a  matter  of  record,  to  which  the  party  might  plead ; 
and  not  to  discharge  him,  being  a  prisoner  of  record,  upon  a 
bare  affirmation.  And  further,  in  such  case  of  supersedeas 
of  privilege,  when  the  party  was  discharged  by  it,  the  arrest 
was  not  wholly  void,  nor  was  the  sheriff  who  made  the  arrest 
anciently  punished  for  it ;  for  be  was  commanded  by  the  King'9 
writ  to  take  him,  and  was  sworn  to  obey  the  King's  writ.  And 
this  is  agreeable  to  the  reason  of  law  in  other  cases.  A  noble- 
man hath  a  native  privilege  to  be  free  from  arrests  in  debt  or 
trespass ;  yet  if  a  capias  issue  in  such  case,  an  officer,  (hough 
he  know  him  to  be  a  nobleman,  may  execute  socb  a  writ  with- 
out offence,  6  Co.  54.,  Isabel,  Countess  of  Rutland's  case. 
For  the  sheriff  and  his  ministers  are  sworn  to  serve  the  King^s 


(p)  The  distinctions  which  arise 
upon  the  application  of  this  doc- 
trine may  he  found  in  the  case 
of  Brown  v,  Conipton,  8  T.  R.4S4m 
where  the  Court  of  King's  Bench 
confirmed  the  ancient  principle 
that  the  order  of  even  the  highest 
Court  is  not  necessarily  to  he  obey- 
ed \  and  it  is  submitted  that  the  ex- 
pression, that  the  '*  sheriff  or  his  of- 
ficer ought  not  to  ejramlRe  writs»^* 
must  be  understood  in  a  qualified 
sense.  The  responsibility  of  the  im- 
mediate actor  under  civil  commands 
ii  one  of  the  saf^uards  by  which 
the  subject  is  protected  ag^ainst  il- 
legal acts.  More  recent  cases  are 
noticed  in  Prestige  v.  Woodman, 
6BarncwalI  and  Aldersoo  18;  and 
see  Wynne  v,  Boughey  in  this 
Volume. 

That  the  same  principle  governs 
those  who  are  under  military  law, 
eren  more  rigorously  than  those 
under  merely  civil  authority,  see 


State  Trials,  Vol.  V.  p.  1 163. 8vo.  ed. 
the  case  of  Colonel  AxteH,  before 
Sir  Orlanda  Bridgroan,  when  Lorif 
Chief  Baron ;  the  case  of  Captain  C. 
in  Ventris  250 1  Debates  in  the  House 
of  Lords  1673;  Mr.  IiOcke's  letter 
from  a  person  of  quality,  Locke's 
works.  Vol.  X.  p.  285. ;  the  mutiny 
act,  and  the  articles  of  war ;  4  Burr. 
8419,  8478;  Sutton  r.  Johnstone, 
1  T.  R.  495;  and  4  Taunt  69. 

Charles  the  Second,  and  JamcS' 
the  Second,  indeed,  attempted  to  in- 
troduce a  different  principle,  and  for 
a  time  succeeded;  see  the  act  of 
Uniformity,  13  &  14  Car.  8.  c.  4. 
s.  9.;  and  the  Memoirs  of  Jaaies' 
the  Second,  by  Mr.  Clarke. 

But  it  was  one  of  the  merits  of  the 
Revolution  to  restora  the  anctciit 
law^  The-  stataleof  1  W.  and  M. 
sesB.  I.  c.  8. 8. 1 1*  fepeels  the pMshrer 
obedience  dAuse  ef  the  act  e£  Ifa*-' 
furmiiy. 


m  the  Common  Pleas  and  in  other  Courte. 
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writ ;  and  ought  not  to  examine  the  judicial  act  of  Court,  but  1664. 
ought  to  execute  the  writ;  and  agreeable  is  36  H.  8.,  61  Djer ; 
10  Co.  76;  Com.  MansePs  case^C;)  19  &  14  H.  8.  16.  And 
when  the  partjf  so  arrested  was  set  free  by  virtue  of  bis  pri- 
Tilege,  jet  he  was  not  set  free  absolutely,  but  making  his  at" 
Forney  (r)  to  answer  the  action  ;  which  shews  the  foundation 
(the  bringing  of  the  action)  was  still  good,  though  the  super- 
structure (their  proceedings  by  arrest)  was  void.  In  Thomas  Thorpe^ 
Thorpe's  case,  31  H.  6.  Rot.  Pari,  No.  26,  27,  the  Chief 
Justice,  in  the  name  of  all  the  Judges,  declares  to  the 
liOrds  the  course  of  proceedings  in  the  Courts  of  Westminster 
upon  supersedeas  of  privilege,  that  if  a  member  of  parliament 
be  arrested  in  such  cases  as  be  not  for  felony,  treason,  or  se- 
curity of  the  peace,  or  for  a  condemnation  had  before  a  parlia- 
ment; it  is  said  that  all  such  persons  should  be  released  of  all 
such  arrests,  and  make  an  attomey^  (r)  so  that  they  may  have 
the  fiwdom  and  liberty  freely  to  attend  the  parliament.  This 
is  so  pregnant  a  proof  of  the  course  and  practice  of  those  times, 
being  the  declaration  of  all  the  Judges,  that  I  shall  not  need 
to  make  any  further  proof  before  that  time  of  the  usage.  Since 
then  the  course  was  accordingly,  as  appears  by  M.  4  E.  4.  Rot. 
189.  C.  B.,  Brandon,  a  burgess  of  parliament,  arrested  upon  a 
ectptat,  discharged  upon  a  supersedeas  / — and  HiL  T.  12E.  4. 
Rot  7.  et  10.  in  Rivera's  case  (5)  in  the  Exchequer,  which  I  shall 
have  occasion  to  cite  at  large ; — ^and  17  E.4.  Rot.  Pari.  No.  35. 
the  case  of  John  Atwell,  burgess  for  Exeter, — by  which  it  ap- 
pears the  law  took  care  to  preserve  their  persons  from  arrests, 
bat  not  to  hinder  other  proceedings  upon  contracts;  from  whence 


(f  )  **  It  b  priatad  at  the  end  of 
PloiwieB*s  Commeotvies.**  F.  H. 

(f)  Mr.  Hatsell  /eems  to  tiiiak 

from  the  proceedUnfp  slated  oa  the 

joomalt  of  parliament,  that  the  di- 

tHtmiimg  of  suits  against  members 

was  snccesrfally  reiislod.    HatMlPs 

PraoedeolSv  Tot.  I.  c  S.  p.  178.  And 

the  Gonmittee  of  the  House  of  Com- 

the  case  of  Sir  Francis 

to  have  been  of  the 

Flistreport  oa  that 

Part  Debalfls,  Tol.  XVIL  Ap- 

,p.8«. 

Bat  see  note  (y)  in  this  casei  and 

» the  debates  in  the  House  of  Com- 

t  Jane  8, 1S10»  on  the  moving 

«*  that  whoever  dioald  presume  to 

camihence  or  prosecnte  any  actioo, 

iadictnient,  or  prosecution,  against 


any  person  for  acts  done  in  obedi* 
enoe  to  the  ordeis  of  this  Hoase» 
such  person  and  persons,  and  all  al- 
tomies,  soliciton,  connsellorsv  and 
Serjeants  at  law,  soliciting,  prosecut* 
ing,  or  pleading  in  any  such  case, 
are  guilty  of  a  high  breach  of  the 
priTil^ge  of  this  House.**  This  re> 
solution  was  negatived.  Pari.  Do- 
bates,  Vol.  XVIL  p.  513. 

(f)  ''  See  post  6e.a.  itfike  mmu- 
seripi^  p.  844  of  this  volume  J  and 
4Prynne  Brev.  ParL  757,  which  was 
not  published  till  about  two  years 
after  the  Judgment  of  C.  B.  in  this 
case  of  Benyon  and  Evelyn.  In  4 
Prynne  Brev.  Pari.  758,  there  is  also 
the  privilege  case  of  Donne  v.  Wakh, 
in  19  E.  4."  Note  by  Mr.  Hargrare 
in  the  manuscript. 


jfu^gmf^t^  ani  Judicial  o^rgMmnU^ 


BFJiYOy 


Larke*sca9e. 


The  Karl  of 
Arunders 
case,  a  strange 
exposition  of 
this  act.  (I) 


I  qeceas^r\l]r  ipfhr^  <tiat  if  su^h^  pjroc^ediiygs  ib  suitt  ip^  hi^ 
ag^MiB^  ?i  menyb^^  of  p9rUa,oi.ej(it ;  aforiipre^  an  oi;igijQa\  ipj^y 
be  sued  Qut^  %iid  fOAti^u^nces  eivtered,  Mofent^  parliamenio., 

l^ujL  in  ^asj^  ofa  j,^dgmeQtagain8t.a  privileged  person,  and  hff 
te$;ei^  in,  execution  therenpon^  sfiden^  ^(trUqmentffy  i^e  law  s^mf 
in  foirmer  tipijes  to  hay^  b^i?  ?ipre  doubtful,— 8  H.  6,  Rot.  Fl^ 
No.  57. ;  Larke,  a  s.erTi^9t  of  Vlfilliai»  Mildred,,  a^  ni^ip>er  of 
parliaiQeQ.^  was  taken  in  exetjution  during  the  parliaipj^Qity 
ipppn  ajudemen^  before  the  parljaiven^  i^  Communi  Banco^  ifi 
trespa^*  Upo|i  tbie  p^titipn^  of  tbe  ConjmoQS  th^  If^Mig«,by  ti^ 
^(jLvice  of  ike  Lords,  but  with,  the  coqa^otpf  the  pl^intijOr'^ 
cpunse)«  ppacta  that  Uiejudgmi^t  shall  st^i^^  in  foi:ce;  and  that, 
after  th^  parliament  ended,  the  trudges  shall  m^k^e  out  procpsa 
of  capiag  ad  sptis/awndu/n  and, pro  fine^  as  if  he  bad  o^ver  bie^p 
inipirispi^ijed^  %i\d  con^qiissioners  iq  be  appointed  by  the  Lord 
(!)|}anc^llor  to,  take  hip,  and  deliver  I^im  iq  tbe  warden  of  the 
Flept.  3u,t  wl^erp  i^  was  further  prayed  that,  qqne,  of  tl|e 
mem\fqrB.avo9J)a,rkfnfin^desqrc  a  venire  lour  servants  ou/amilicr9 
nesQientasisunementarrest€S^ne,en prison  deteynes  durant  le  ifpf^f 
da  ces  parl^mcnU  ^^i  ^^  ^^^  P^^  ireason^elofijt/^  on  mrpfy  dep^w^Cp 
tba  answer  was  roy  sc  avisera*  There  was.  a  special  apt  of 
parliament  for  a  new  eicamiai^tion^  ajni  by  a  new  way,  agajmt 
]^arke:.(v)  bqtthfs  I$^ing  i;efuaje,d  to  mak,e  a  general  law  injt 

In  Thorpe's  case,  b^.  1  have  cited  it  before,  the  Judges  seem 
to  be  of  opinioQ,  that  if  a  v^fL  be  takep  i^  execif tjon,  sedenie 
p^rliamentQpiQva  condeipqatipq before  th^,  {jiarlianieot,  he  shall 
not  be  .dischargers  The^  principal  case  there  waspf  a  judgment  in 
trespa^ii  s^pd  the  party  ia  ^xecujtion  prQjine  regis,  in  the  inter- 
nal, and  during  the  adjournment  of  parliament.;  and  bejngin 
e«;^Qfiutipn.  for.  tha  I^ing^  he.  is  a|#a  fqr  the  R^t/i  wiilyput  any 
prayer,  as  5  Go.  88.,  Clarnon's  case,  and  aoi  oaeded  npl  tbait 
resolution;  and  in  the  Year  Book,  S'B.  4«8«  the  case  was, 
that  one  who  ought  to  have  his  liberty  in  the  Common  Bench 
in  th^  term  time,  was  in  the  vacation  time  condemned  in 
Il«oqid^;  ^^4  ^1^,^^^  term,  time  t^pn  in^  execution  and  dis* 
charged  of  the  exficution^.  bn^  not  of  the.con^ip.a^lioa.  An4 
beingnioved  in, the  Coart^  it  was  thereby  agreed  thtti  be-ODsbt 
not  to  have  been  discharged;  Danby,  the  Chief' Justice,  satid^ 
that  he  himself  sa^,  quant  un  tiel  tient  ici/  pitr  ceo  quit  Jkit  ten 
dclpqrlementj  et/uif  avrest ;  etmisc  en exefuiton  sur  ufl  confemn'- 


(#)  "  What  Lprd  Bridgmj^  here 
adyertsto  is.iop.217.  of  the  (edition 
of  j^lsyiigq,  in  1768."    F.  H,!  ' 

(v),  Ur9P  this  cas^^  Mr.  Hat3QU 
renif^ck^  ''  It  s^n^  diffica'U  to  as- 
certain precisely  yil^X  the  jaieaniiig 


of.  tbp.I^ing'Si  negative  is.— Pcrh|ip« 
i  ti.,m^s^i|t,  qptkini^-niore  tha^i .  that,  the 
piifticiiiar  case  ^^i^ig  provided  for, 
thq  Kiqg.'wo^d  goosent  to  nqgcne^ 
ral  Um[,  on  the  subject"  Vol.  I. 
p,  20, 


in  the  Common  Pleas  and  In  other  Courts.  S^§ 

ntian  long  temps  decant  le  parlement,  ef  voit  avdif  enire  diimUsi        i664. 
del  execution  J  et  le  mesme  notify  a  councel  te  toy  et  tf  litmny  ifti     ^^^v^*"^ 
et  il  puissoii.    Choke :  maimtnt  c^est  vo^re.  Bt^fttik 

But  that  opfJuion,  as  1  conc^i^^,  tfeat  a  M^tbber  cf  ptLV^itietti  jyj^^ 
taken  ia  execation  coald  not  he  diteliarg^d^  Wald  n<yc  gttmhd^ 
upon  the  point  of  non  privilege  ?n  sti^h  cases ;  tot  sine«  it  is  clear 
that  a  person  against  whom  a  judgment  ia  ^it^n,  id  not  disabled 
to  be  a  member  of  parliament ;  so  iC  fo1l6ws,  he  ought  t6  have 
the  priTiIege  of  immunity  for  arrests  in  respect  cf  the  n'^(ie^sif^ 
of  his  personal  attendance,  this  immunity  firoiil  ^rM^befng;  A 
thing  granted  at  the  opening  of  every  parliament. 

But  the  reason  of  (hat  opinion,  that  an  artist  of  a  membihpof  The  reason  of 
pariiament  in  execution  cooH  not  be  avoided,  is  that^  it  wa*  ^e  opinion, 
heM  a  maxim  in  law,  if  execution  be  once  done,  it  (be  pSitif  of  a  member 
be  discharged  of  execution,  he  cart  never  be  taltert  agam  in  «*■  ?f  parliament 
ecution.    So  it  appears  by  iLarke's  case  before  dted ;  antf  so  could  not  be 
in  that  case  of  Thorpe, — the  plaintiflT,  the  Duke  of  York'?  eofrin  avoided,  is  the 
sel  said,  he  was  without  remedy  if  the  defendant  Wei*^  difeM  iTexccuUon 
charged.     And,  therefore,  since  it  was  his  la^hess  that  he  did  be  once  done, 
not  sue  out  his  supersedeas  of  privilege  before  he  wasr  aVi'eltfisd  ^^^  ^^^ 
(in- which  case  the  arrest,  perhaps,  would' be  void)  ;  the  jo^sAi)^  taken  agam 
of  the  nation  thought  it  fit  rather  to  favour  the  execution  whi<<B  |?h^Si^'' 
IS  the  life  of  (be  law,  (and  it  is  also  of  general  coiner hmekit)  cbar^  of 
than  the  party,  who  through  his  own  lachess,  brbilght  the  arrest  execatfon. 
upon  himself.    For,  by  the  way,  the  law  was  tiot  titeti  tak^tt*, 
that  every  man  at  his  peril  must-  take  notice  of  tlie  peTsoti  t6 
be  a  member  of  parliament,  as*  appears  5  HP.  4r.  ItoC.  JJ^aVl: 
No.  47.,  and  by  several  other  acts  of  parliatiient  made  on  tH6 
behalf  of  several  members.    And,  agi*edable  (6  theoptnion  of 
those  judges  in.Thorp^s  case,  that  the  law  was  so  that  the  party 
could  not  be  taken  again  in  execution  after' the  parMament  Wa4 
done,  appears  in  the  noted  case  of*  Ferrers,  cited  but  6?ITol*- 
lingshead  by  Crompton,   itt  hrs  Jurisdiction  of  Cci!irte(»>; 
wherein  it  was  expressly  agreed  tHat  the*  party  had  lost  his  debt, 
and  no  new  execution  could  be  takert  otit  agaiiist  FerHBi^. 

William  Hide's  case,  14  C.  4.  Rot.  Pari.,  No.  55.  WilKaifl  Hides  case; 
Hide,burge8sof  Chippenham,  was  taken  in  execdtiori  for  debt; 
and  because  by  discharging  hhiithe'  debt  Wc^l'd  be  lost,  thertf 
isa-special  act  to'  give  the  Chancellor  power  to  issue  out  writ^ 
to  brihg^bis  bbdj^'intd  the  CHtiiKi^ery  by  habeas  corpus^  ahd  tfierd 
tb  dfiidiArgef  MtiT;  and'arso'td'  indfemnify'tHe  Lorrf  ChariceBor, 
anrd  Sti^rrA,  ati*  tbsave  thef  right  oPtfie  p^rty;  that  they  mig'ht 
taitefotrfnew' execution  aflet'the  parllattient  Prided.  B'utri^ 
to  tliil^pbiM  of  prfvilegtr,  FefTer^s  case!  determined  tHe  law  fc* 
the  privilege  againBT  the  execution;    The  case-  war  thirr(tr> 

(w)  See  Appendix,  (tt)  for  tHTs  case' froin  HolliDgshcad, 
»2 
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Bemtoit 

Etsltn. 

Moor.  57.  a. 

86. 

36  H.  8.  61. 


1664.       vide  ceo  a  large  Crompton  JurisdiciioD  Courts,  foL  8.  S6  H.  8. 
fol.  61.  and  275  Dier. 

This  case  doth  not  only  determine  the  law  for  the  privilege 
against  the  execution :  but  also  that  the  party  ought  to  be  dis- 
charged without  writ  when  the  serjeant  at  arms  came  for  him. 
But  Pasch.  6  Eliz.  in  Moor^s  Reports  (and  I  have  seen  the 
same  in  other  good  reports),  Dyer  said  that  Ferrers  ought  not 
to  have  the  privilege  of  parliament,  and  that  it  was  allowed 
minus  juste.   And  indeed  in  Trewyniard's  case,  it  appears  that 
the  very  same  parliament,  35  H.  8.,  after  that  resolution  in 
Ferrer's  case,  Trewyniard  being  a  burgess  of  parliament,  and 
taken  in  execution,  was  freed,  not  by  the  mace  or  seijeant  at 
arms,  but  by  a  writ  of  supersedeas  of  privilege  ;  which  writ  was 
a  security  to  the  sheriff  against  an  escape,  whether  the  privilege 
was  allowable  or  not.   And  I  observe  upon  Ferrer*s  case,  that 
the  sheriffs  were  not  sent  to  the  Tower  for  arresting  Ferrers, 
but  for  the  contempt  in  not  delivering  him,  when  the  serjeant 
at  arms  came. 
Sheriff  com-        But  the  law  is  now  settled  in  both  these  points,  that  there 
mitted  to  the  gn^y  y^  ^  q^^  execution,  and  that  he  may  be  discharged  with- 
coilteropt  of    out  writ,  by  the  statute  1  Jac.  c.  IS.,  which  enacts  (bat  a  new 
the  House  of   execution  may  be  taken  forth  after  the  time  of  the  privilege 
notdeHvering  expii^^;  ^^^  ^^^  °o  officer  shall  be  chargeable  by  any  action  for 
a  member,  a    delivering  out  of  execution  any  such  person  '^  by  such  privilege 
M^iltion  "^      of  parliament  set  at  liberty;"  the  words  are  not  «  set  at  liberty 
when  the  ser-  by  writ  of  privilege,"  buf  by  privilege  of  parliament."  It  goes 

jeant  at  arms    farther,  «  that  this  act  shall  not  extend  to  the  diminishing  of 
wai  soot  to 

demand  him.    any  punishment  to  be  hereafter  by  censure  in  parliament  in- 
flicted upon  any  person  which  hereafter  shall  make,  or  procure 
to  be  made,  any  such  arrest."     So  that  this  statute  reserves  to 
the  parliament  a  power  of  punishing  the  person  who  shall 
arrest  a  member :  but  leaves  it  not  to  inferior  courts,  which 
remain  still  to  follow  the  same  rules  they  did  before.    And 
therefore  still  the  discharge  upon  arrests  of  privileged  persons 
in  the  ordinary  courts  of  justice  ought  to  be  by  writs,  as  I 
Maltby*scase.  conceive.    In  die  Journal  of  the  House  of  Commons,  of  18 
Eliz.  in  the  case  of  one  Maltby,  a  servant  of  a  member  of 
parliament,  it  was  reported  for  a  committee,  by  the  then  attor- 
ney of  the  Duchy,  that  they  found  no  precedent  for  setting  at 
large  by  the  mace  any  servant  of  a  member  of  parliament,  but 
by  writ.  But  against  that  report,  it  was  resolved  in  the  House  of 
^fpLriianoLt  Co°i°)oo8,  that  the  mace  was  warrant  sufficient  for  it   I  desire 
b  the  only       to  be  understood  that  I  speak  not  any  thing  to  impeach  in  the 
jttdgeof  privi-  j^g^  ^^  judgments  of  parliament  in  case  of  theur  privileges ; 
queation  "" 

comes  before  (*)«  Dyer  SO.  a.  is  meant.-    F.tt 


in  the  Common  Pleas  and  in  other  Courts. 
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they  are  the  only  judg;e9,  when  the  question  comes  before  them        1664. 

in  their  houses :  but  to  shew  only  what  rules  we  ought  to 

follow  out  of  their  walls,  and  in  inferior  courts  ;  and  the  way 

by  which  the  privileges  ought  to  be  allowed  by  us  in  these 

courts;  and  not  as  hath  been  of  late  done,  since  the  beginning  Prlvil^' 

of  the  long  parliament,  without  writ  or  plea,  upon  a  bare  ^S^^  ^^^  to 

affirmation  of  the  party  concerned,  or  his  servants,  or  a  note  withourwrU 

under  the  hand  of  the  derk  of  the  crown,  (v)  or  plea  upon 

the  bare  af- 
firmation of  a  party  concerned,  or  his  servant,  or  a  note  ander  the  hand  of  the 
clerk  of  the  crown,  (jf) 


( jf)  **  The  point  as  to  the  neces- 
sity of  a  writ  of  privilege  to  dis- 
charge a  roemher  of  parliament  from 
arrest  or  deht  was  solemnly  argued 
in  Michaelmas  and  Easter  Terms, 
7  Geo.  2.,  in  the  case  of  John  Pitt, 
Esquire,   member   for   Camelford. 
The  result  was  his  being  discharged 
by  the  Court  of  King*s  Bench,  on 
motion  supported  by  affidavit   But 
this  was  not  done  till  afler  petition- 
ing Lord  Chancellor  Talbot  for  a 
writ  of  privilege,  and  taking  the 
opinion  of  the  twelve  Judges ;  of 
whom  ten  agaunst  two  held  that  the 
discharge  might  be  on  motion.   The 
case  is  reported  in  Cora.  444.  -Fort. 
159.     2  Stra.  985.      8  Barn.  442. 
and  Lord  Annally's  Rep.  B.  R.  temp. 
Hard  wick  28  to  41.    The  report  in 
the  last  book  is  the  fullest ;  and,  ac- 
cording to  what  is  there  stated.  Lord 
Hardwick,  then  C.  J.,  Ueated  the 
point  as  a  very  serious  one.    There 
was  another  point,  which  was  as  to 
Hr.  Pitt's  being  within  the  time  of 
privilege  $  and  eleven  Judges,  being 
all  preient,  held,  that  he  should  be 
discharged  in  a  proper  and  legal 
method.    After  stating  this,  Lord 
Hardwick,  according  to  this  report 
by  Lord  Annally,  proceeded  thus: 
'  But  the  remaining  question  is,— 
what  is  that  proper  and  legal  me- 
thod ?  whether  by  writ  of  privilege 
onder  the  great  seal,  upon  record  i 
or  whether  it  may  be  done  by  mo- 
tion   upon  affidavit?     As  to  this 
point,  the  Judges  were  all  of  opi- 
niotty  that  a  writ  of  privilege  is  a 
proper  method  to  be  taken  for  the 


discharge  of  the  defendant's  persoiK 
Butthere  was  a  great  doubt,and  some 
variety  of  opinion  amongst  thenit 
whether  the  Court  would  discharge 
him  in  the  method  now  taken,  upon 
motion,  or  not,  no  case  having  been 
produced  from  the  books  wherein 
any  person  entitled  to  priTilege  of 
parliament  was  discharged  afler  this 
manner.    But  it  being  a  matter  of 
consequence,  and  the  short  time  be- 
tween the  arguments  and  the  last 
day  of  the  term  being  taken  up  in 
necessary  business,  the  Court  was  of 
opinion  to  enlarge  the  rule  till  next 
term,  without  prejudice  to  the  de- 
fendant's bringing  his  writ  of  privi- 
lege in  the  mean  time;  and  if  the 
defendant  does  not  think  fit  to  bring 
his  writ  of  privilege  in  the  mean 
time,  but  insists  on  the  method  al- 
ready taken,  they  will  then  give 
their  opinion  upon  the  matter,  after 
having  given  it  the  consideration 
it  will  require,  it  being  altogether  a 
new  proceeding.*     It  is  proper  to 
add,  that  after  having  taken  the  opi- 
nion of  the  twelve  Judges,  Lord 
Hardwick,  in  a  yery  learned  speech, 
which  is  given  by  Lord  Annally  in 
considerable  fulness  in  his  Reports, 
explained  the  chief  points  on  which 
the  ten  Judges,  who  thought  Mr.  Pitt 
dischargeable  on  motion,  founded 
themselves  I  and  that «// the  Judges 
appear  to  have  held  a  writ  of  privi- 
lege to  hare  been  the  regular  me- 
thod previously  to  the  statute  of  it 
W.  3.  c.  3.,  which,  in  regulatin«^ 
proceedings  against  members  of  par- 
liament, prohibits  arresting   them 


9i^  JudgmmlM  and  judicial  arguments 

}664-  The  1196  which  I  make  of  all  thtB  part  of  the  debate  ii  thie : 

^^^^^      that  if  anciently  there  was  bo  much  doubt,  whether  an  arrest 

p&fjQJ^      ^p^^  ppoeese  pf  exeeution  could  be  avoided  by  privilege  of  par- 

EvELTN.      liament ;  anc)  if  it  might,  yet  whether  without  a  writ  of  iupev 

sedeas  9  it  is  not  to  be  doubted  but  that  the  suing  oui  of  an 

original  w^s  then  held  lawful  without  question  ;  which  tended 

not  to  the  disturbance  of  his  person,  or  to  hinder  his  personal 

attendance  ;  but  to  attach  an  action,  and  to  preserve  a  right 

froqj  being  4fi^trftypd. 

Usage  as  to  I  now  come  to  consider,  in  the  next  place,  what  the  usage 

proc^diDgs     jjj^ijj  i^jjj  ^g  j^  ^i^g  proceedings  upon  actions  against  a  parlia- 

ajgaiDst  a  par-  flaent  man,  other  than  by  arrests.    Anciently,  where  it  eon- 

liament  map,  cerned  their  freehold  or  inheritance,  there  went  out  a  general 
other  than  by        .  ,  ,..,..»»..  4.    a     -  .,. 

arrests.  writ  supersedeas,  directed  to  th^  Justices  of  Assize,  reciting 

Placita  in        that  the  }i\T\g  had  sent  sumipons  of  parliament,  (as  you  may 
iu  App.        '  ^6  claus.  8  E.  2.  Mfipi.  22.  ^orso.)y  commanding  thie  Judges, 
€•  J.  84.         n^  ppf  forum  aisentiam  who  were  summoned  to  be  personally 
pre^nt,  e^hwr^ditaiionem  QUquam  susiineantj  quod  capiionibus 
assisarum  juratarum  et  certificationum^  aHquem  prelatorum^ 
corniturn^  haron\im^  et  aliorum  fdelium  nostrorum  quern  vobis 
conslii^rit  de  mandato  fiostro  prcedicto  ad  dictum  parliamentum 
V^nire^  iangentium  superscde^ntj  durante  parliamento  prmdicio* 
And  the  like,  8  E.  9.  Mem.  SS.  dorso  :  quod  adaliquas  lustsas, 
illos  qui  ad  parliamentum  venire  vel  eorum  tdiquem^  tangenies, 
eodem  parKamenlo  durante^  minime  procedatis.    Upon  which 
writs  the  parties  might  have  had  particular  writs  of  super^ 
sedeas^  that  it  might  constare^  as  the  first  writ  mentions,  that 
tttey  were  sumuipned  to  the  parliament,  (which,  by  the  way, 
implies  the  Judges  were  not  bound  to  take  notice  of  it).    But 
I  observe  two  things  on  this  writ :  first,  that  it  hinders  not  the 
bringing  the  writs  of  assize,  but  the  proceedings  to  the  taking 
the  9iBs\zfi^duranl^ parliamento.  Secondly,  that  it  reached  only  to 
9uch  cai^9  where  the  freehold  was  concerned,  and  was  ad  ex* 
hareditaiionem^  and  did  not  forbid  the  taking  of  Juries  in  other 
cases ;  for  though  the  words  be  assisarum  juratarum  et  certification 
num^  yetjuratarum  is  not  there  to  be  taken  for  any  juries  whatso- 
ever, that  there  was  a  prohibition  to  take  them  :   hutjurdtarum 
there  hath  reference  to  the  assize,  as  the  word  certificationum 
bath.    So  the  patent,  or  comiiiission  for  assises,  is:   constiiui" 
mus  vos  justiciarios  nostras  ad  omnesi  assisasjurai^  ei  certificof 
Hones  c&pam  quibuscumque  jmti.  tarn  per  dhersa  bvema^  Sre» ; 
C.J.  I5S.  «      et  idea  vobis  mandamus j  quod  ad  certos  dies  et  locos ^  quo  vos 

during  the  time  of  privilege;  and  ilep.temp.Hardwiok,98W4J."F.H. 

that  they  even  seem  to  have  held  the  See  note  (»)  in  this  case^ 

writ  essentiak    See  the  ca^e  of  Holi-  (b)  '«Ryle5*s  Plasita  PsiliaiBC»* 

4fe7t;.Sitt,inB.R.7  6eo.8.  Annal.  taria.**    F.H. 
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dB  hoc  pr&tHderiih^  asshas  jurdtas  et  cetiificationes  ittas  enpititisj     yl*!J^ 
Src.    And  thelre  is  a  writ  to  the  sheriflTs  to  bring  b^ro're  the 
Judge  of  Asstse  t>mnia  bfevia  assisarum  Juratarum  et  ceriifi" 
catione^.    But  the  jbried  th&t  we  take  ih  the  country  arb  bj     EriKCTN. 
tirtW  of  the  Writ  bF  >iF^i  prius^  so  ihtit  juratarum  iii  thAl  writ  is  c.  J.  158. 
takfen  ftilr  the  JbrV^  ivhen  the  reco^hitores  (who  by  writ  are  to  J**!?'"*  . 
be  there  the  fir^t  day)  are  returned  ih  juratam.    And  iti  the  s\seios(aa\ 
^rrit  of  certSfitat.  upoh  an  assise  sued,  the  jurors  ate  \6  be  ^^crc  a  spc- 
suihmotied  ad  certificand.  justic.    super  quibnsdam   arlicnlis  ih*re »%-* 
Contingent,  th^  former  assize;  so  thilt  the  precedbtits  db  not  at  lease  is plead- 
^11  wdrrailt  the  stopping  of  any  trial  ih  arty  personal  kctibh.  ^a^gHT'  * 
But  siiite  ah  eject,  fifmae  ts  a  tnlxed  action,  as  Well  a^  an  assiiie,  the  parties 
and  poss^ioh  is  thereby  recovered,  and  it  tends  ad  exkttreM*  ^^^j^^vi^. 
lattonefn^  and  the  eject.  Jirlntt  is  ih  lieu  6f  the  assize,  it  stslHds 
with  justice  thfe  privilege  should  ^:ktend  ib  it,  sb  tt  be  granted 
by  writ,  bt  appear  by  pleA,  and  not  Hy  claim,  by  pdrol,  dr  bj^ 
certificate,  by  letter,  Without  th^  great  sekl;— a  cbdrsfe  taked  tip 
since  th^  b^gintiing  of  the  long  (iarliahient  ;  nb  precedents  6k 
acts  Whfei'eof  Shall  have  dny  weight  With  mb,  but  such  wherein 
thii  King  and  tWo  bouses  concurred. 

Bat  now,  fbt  proceedings  upon  actions  agaihst  A  ibembeir  of 
parlianient,  diiranie  parliamento. 

I  hav^  already  mentioned  tonie  precedents  that  in  debt, 
trespass,  or  other  contracts,  if  the  person  privileged  be  arrested 
Upon  mesne  process,  during  the  parliament,  that  upon  bis  dis* 
charge  he  shall  make  his  attorney^  that  tbe  plea  may  go  on ; 
whence  the  consequence  is  strong,  that  a  fortiore  he  maV  be 
sued  by  original  of  debt ;  for  that,  being  but  a  summons,  hath 
less  of  compulsion  in  it  than  any  subsequent  process.  I  shall, 
therefore,  conclude  (his  With  two  tnore  precedents.  Which,  1 
conceive,  if  welt  considered,  are  full  authorities,  both  fbr  the 
lawfulness  of  commencing  actions  against  (persons  privileged, 
afld  proceei^ing  against  thefn  to  judgment;  so  that  their  per- 
sons be  not  restrained  durante  parliamento. 

(«a)  "  Fitz.  Ab.  tit  Assize,  pi.  diss,  ct  si  nous  fesomus  auterment 

408.    Assise  ver»u$  Job.  Jt.  U  dit  que  cdux  font  ceo  ne   ferra  bien 

J.  dtt  que  II  entre  par  W.  snd  que  le  semt.  mes  ascoii  gentz  qnident  que 

fi.  rfyec  rele'  a  !dy  pa#  fuit,  &L  et  en  tiel  cas  quant  TassiSfr  e^  change 

snr  ceo  fait  Tassise  fuit  clla^gc  «t  to  aalttr'e  #fe^6ert    pdr   niys  des 

lf<^#8tfrtepf\  *>B«.a8Caaticnd*  partiei,  que   1*«   airters  qae  soat 

^t  lMk4  iM  €t^€f  tH  te^  ito  tkAttki  at  \e  tre.  s<mt  sans  Jour, 

Mih  l«  «ys.  pk^  TMhe  f^r  <e<r  ^nte  k6.  ek  pais  irvi^eniefff  Ho  ceo  tl  eilx 

<^  ««clt Mte  M  1^  imtf  *  <r«t  tf6tf.i«ur rf W«*».  a^uH joar  Bone, 

nemy  issint  dft,  et  «^t  M  bteaMe  AgM  qa«  it  tiit.9&tittt,  &e.  eF>ittris 

de  Weslm.  ne  voyle  enquer  ouster  de  M^lf  ouSlrtfdteldeMiBiiif  kt.  F.H. 
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1664.  The  first  is  in  Thorpe's  case,  which  I  cited  beibre(6ft)to  i 

^"^"^^^^^     ther  purpose.  The  Chief  Justice,  in  the  names  of  all  the  Judges^ 
Benton     declared  the  course  of  proceedings  in  the  Courts  of  Wettmin- 
£vu!yn»     ^^^  ^P^^  ^"^  ^^  supersedeas  of  privilege,  <'  That  there  be 
many  and  divers  supersedeas  of  privileges  of  parliament  brought 
into  the  Courts.    But  there  is  no  general  supersedeas  brought 
to  surcease  all  process  (cc).    But  if  there  should  be,  it  should 
seem  that  this  high  court  of  parliament,  that  ministereth  all. 
justice,  should  let  the  process  of  the  common  law.    And  so  it 
should  put  off  the  party  complainant  without  remedy,  (bras^ 
much  as  actions  of  common  law  be  not  determined  in  this  high 
A  genenl  w-  court  of  parliament.'*    These  be  the  very  words  of  the  Judges^ 
cua  ofpri-     whereby  they  resolve  that  a  general  supersedeas  to  ceaae  all 
vitegesto        process  during  the  parliament,  is  against  law;  and  the  reason, 
^daricg^  there  given,  that  if  it  should  be  so,  the  parliament^  instead  of 
the  sitting  of   administering  justice,  by  letting  the  process  of  the  law,  would 
Milnj?rw  ^  ^^^^  ^^^  party  complainant  to  be  without  remedy,  holds  much 
more  in  our  case,  of  not  permitting  him  to  sue  out  an  original. 
For,  first,  as  well  in  personal  as  real  actions^  in  many  cases  he 
is  bound  up  by  the  Statute  of  Limitations  to  a  definite  time. 
Secondly,  if  the  privileged  person  be  an  heir^  if  the  party 
cannot  commence  bis  action,  durante  parliamefiiOy  in  the  mean 
time  the  heir  aliens,  and  he  is  quite  without  remedy ;  and  other 
like  instances  might  be  cited. 
RiTen"^  case        ^^  °®^^  precedent,  with  which  I  shall  conclude,  is  Hil.  12 
intheEzche-  E.  4.  in  Scacc.  Rot.  7.  &  10.  the  judgment  of  the  Barons 
quer,  ISB.  4.    ^^  ^^^  Exchequer  :  but  it  is  with  the  advice  of  all  the  other 
Judges  of  England,  that  there  was  such  a  custom,  that  mem* 
bers  of  parliament,  durante  parUamento^  in  debt,  trespass,  ac« 
compt,  covenant,  or  other  contract,  non  debent  imprisonari^ 
ought  not  to  be  subject  to  be  imprisoned ;  but  that  there  is 
no  such  custom,  that  non  debent  implacitari.    And  thereupoo 
judgment  given  against  the  privilege.    The  record  is  not  long ; 
and  because  it  confirms  something  else  which  I  have  already 
opened,  I  shall  read  it  (dd) : — 
London,  SdL 
Johannes  Rivers^  civis  et  petUarius  JLond^  vemt  coram 

(hh)  P.  387.  Note  by  Mr.  Hsrgnve  in  the  mmr 

{ec)  **  Jnie^  ind  Rot  Pari.  81  H.  nuscript 

S.  D.  86.  there  cited.**     F.  H.  The  case  is  slated  in  Prynna  ml 

{4i^  **  This  lecord  in»  printed  by  greater  length  than  in  the  text  He 

Prjnne  in  his  4  Brev.  Pkurl.  767.  says,  p.  768.  a.  thai  he  transcribed 

which  was  published  about  two  years  it  with  his  own  hand  out  of  UiePlea 

after  Lord  Bridgman'sjudgmenl  in  lioUsintheKichefQer. 
this  case  of  Beoyon  v.  Bvelya.*' 
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barambtt$y  i^.  et  queritur  per  bitlam  versus  Roberium        1604. 
Cosiny  custod.  magnas  Garderob.  dom.  Regis j  nunc  alias      ^^^^^^^^ 
dkL  Sre.(ee)^  prassens  hie  in  curia  eodem  die  super     ^^^^« 
camperto  suo^  de  officio  suo  prasdicto^  hie  ad  hoc  scaC"     Eielxs. 
emium  reddend.  per  Tlunnam  Harrison^  aitam.  suuin 
de  eo  quod  ipse  Robertus  ei  debet j  et  vyusie  detinet 
41/.  10s.  6d.  sterlings  ei  pro  eo  ifguste,  Sic. 

Def.  habet  lib.  loq.  usque  15  Pasch.  Sfc.  ;  et  habet  ti/te« 
rtifi  Ub.  loq.  in  crasi.  Tr.  Sre. ;  et  ulterius  Ub.  loq. 
inde  in  Octab.  Mich.;  et  ulterius  lib.  loq.  usque  diem 
Merc,  anno  regni  dicti  Regis  ieriio  dedmo. 

Et  super  hoc  idem  Robertus  per  attorn,  suum  prasd.  dC" 
tulit  hie  breve  domini  Regis  sub  magno  sigiUo  suo  clau^ 
sumy  Thesaurariis  et  Baronibus  hujus  scaccarii  direct.^ 
Off  us  quidem  brevis  tenor  sequitur  in  hose  verba : — 

EdmarduSy  Dei  gratid^  Sfc.  Thesaurariis  et  Baronibus  suis 
de  Scaccario  salutem;  cum  secundum  consuetudinem 
regni  nostri  Anglian  hactenus  obtentam  et  approbatam^ 
domini  magnates^  et  milites  com.y  does  et  burgenses 
dvitat.  et  burgorum  ad  parliamenta  nostra  de  sum^ 
snonitione  nostrd  venientesj  et  in  eisdem  morantes  seu 
residentesj  ac  eorum  servientes  et  famularesj  ratione 
alicujus  transg.  debiti  computi^  conventionisj  seu  alie^ 
rius  contractus  ayuscunque  dum  sic  in  parliamesUis 
nostris  morantur^arrestari  minime  debeant^  imprisonari^ 
seu  implacitari  (//*),  etjam  ex  gravi  quereld  diUcti  et 
JideUs  nostri  Thomas  St.  Leger^  unius  militum  com. 
nostri  Surr.^  accepimus  /  quod  licet  ipse  ad  prassens 
parliament,  nostrum  de  summonitione  nostrd  veneritf  et 
in  eodem  moretur^  quidam  tamen  Johannes  Rt/ver^ 
dvis  ei  pelliarius  London^  considerationem  ad  hoc  non 
habensj  impladtat  coram  vobis  in  scaccario  prasdictOf 
per  bittam  sive  breve  inter  Robertum  Cosyn  custodem 
magnm  Garderob.  nost.  aliis  dictum  Robertum  Cosyn 
dvem  et  mercat.  London^  servientem  prasdict.  Thomas^ 
qui  cum  eodem  Thomd  in  prassens  parliamentum  venit^ 
et  serniens  fdmularis  y'usdem  Thomas  existet  (prout 
idem  Thomas  coram  nobis  in  cancelL  nostrd  persona'* 
Uter  const,  sacramentum  prasstitit  corporate) ^  de  debito 
41/.  10s.  6d.  quod  idem  Johannes  prmfato  Roberto 
exigUj  ut  dicit  in  ipsius  Thomas  St.  Leger  damnum 

<e#)  '<  Instead  of  the  ftc.  the  full  (//  )  Pry  one  notes  on  this  word, 
words,  as  in  4  Pry.  Pari.  Writs,  757.  that  '•  this  was  a  new  pretended  pri- 
are-*IlobertumCosyn,ctvfmf<mtfr-     vilcgc."    4  Pryt   Pari.  Writ  758. 
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non  fnddicum^  el  graoamefij  ei  coHltm  txmsuetudinem 
sapradictam;  vobii  fnandamuSy  qtkod  H  ita  estj  tunc 
placito  iUi  coram  tohii  ulterius  temnd.  supersedeatisj 
Mtnino  ipsum  Roberiutn  contra  consueimtfnem  prm- 
dlctam  non  moltstantes  in  aliquoj  sen  gtw>Mtes.  Teste 
meipso  apui  Westm.  tertio  die  H'ov.  iMio  regni  nosiri 
teriio  deeinto. 

Et  prasd.  Robert  Co^yn,  Jam  defind.y  Scit  qUBd  ipse  et 
prted.  Robertta  Cosyn  in  dicto  brtsti  nomine  nat.  sunt 
una  et  eadem  persona^  et  non  alia  Mque  diversa  /  et 
quod  ipse  est  et  A  dicta  tertio  die  Noi>.  et  tempore  posiea 
fiiit  serciens  famularis  prmdicU  TkonM  St.  Legery  et 
cum  eo  ad  dictum  parliamentum  venit.  Qua:  omnia 
et  singula  idem  Robertas  Cosj/n  paratus  est  verificare^ 
prout  cur.y  Src.  /  unde  non  iniendit  qu6d  ipse  ad  re- 
spondendum prmf.  Johannem  River  ad  actionem  suam 
prasdictum  compelli  debeat^  ei  petit  Ju^Kcistm^  et  breve 
prcedictum  sibi  allocariy  4^» 

igg)  Et  super  hoc  prasd.  Rob.  Riter^  pet  Ricardum 
Blissetj  attomaium  suum^  petit  quod  ipse  Robertus 
Cosyn  respondit  ei  in  prcbmissis^  breH  tllo  non  ob- 
stantCy  et  quod  brete^  pro  eo  quod  Hon  habetur^  nee 
unquam  habebaiur  talis  consuetudo^  quad  magna- 
tesy  et  milites  comitat.  ac  cives  ac  burgenses  civitai.  et 
burgorum,  ad  parliamentum  de  summonitione  regia 
venienieSy  ac  eorumfamulareSy  ratione  alicujus  transgr. 
computiy  conventionisy  aut  alterius  contractus  ctuus' 
cunque  dum  sic  in  parliamentis  regiis  morentury  mi- 
nime  debeant  mpLAcit ari,  protit  in  breti  illo  sped- 
ficatury  et  recitaiury  disallocetur. 

Et  super  hoc  visOy  et  supra  lecto  brevi  prasdictOy  per 
baronesy  SfC.  habitoque  avisamento  justic.  domini 
Regis  de  utroque  Banco  iff  had  partCy  quia  videtur 
proBfat.  baronibus  de  aoisamento  juHic.  prced.y  quod 
talis  habetur  et  habebatur  consuetudo  quod  magnaiesy 
et  milites  com.y  et  cives  et  burgenses  cititat  et  burgo- 
rumy  ad  parliament,  de  summon,  regia  veniendiy  ac 
eorum  famularesy  ratione  alictgus  transgr.  debitiy 
computiy  conoentionisy  contract,  ctguscunqucy  dum  sic 
in  parliamentis  Regis  moreMury  capi  actt  arres- 
TARi  ncfn  debeanty  tED  khiiLAm  HtrjireMODPi  coksue- 

TtrOIKEV  FORE  QUIV  XVPLACfTARt  DBRRANTf  J9retif 

m  brevi  ilh  supponitur.    Iob6  ooir8n>E&ii7iTM  est 
per  barones  pr(BdictoSf  quod  breve  illnd  difsalloMwr. 


(ffff) "  /*.  Rot  7.  vide  Hil.  l«.  B.  4.  Rot.  4,  3,  10,11, 20."  Ptynnei  iio6f. 
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Et  quod  prmdietus  Robertus  Cosyn  respondeat  prc^ 
dicto  Johatmi  River  ad  billam  suam  prmdictamj 
brevi  prmdicto  non  obstante^  et  super  hoc  ad  eundem 
diem  Mercuriij  15  j!Vbr.  dictus  Robertus  Cosyn  nil 
diciturj  S^c. 
Et  postea  judicium  redditur  pro  querente^  quod  recU' 
peret  debitum  suum  prasdictum  et  damna  sua  ad 
96s.  Sd.  S^Cm 


1M4. 


BSITYON 

Eteltit. 


Which  precedent,  being  by  the  advice  of  all  the  Judges  of 
England,  ought  to  have  its  due  respect ;  and  contains  several 
things  worthy  of  observation  ;  and  amongst  others,  that  there 
is  no  such  custom  or  privilege,  that  a  member  of  parliament 
cannot  be  impleaded  during  the  parliament ;  and  the  person 
who  claimed  the  privilege  was  put  to  answer  during  the  par* 
liament,  and  judgment  given  against  him. 

The  resolution  of  all  the  judges  I  cannot  say  was  satis&c* 
tory  to  all  the  Members  of  the  Commons  House,  who  claimed 
greater  privileges,  both  as  to  the  discharge  of  members  or  their 
servants  taken  in  execution,  than  was  allowed  either  to  the 
King,  or  Lord  in  Parliament,  or  in  Westminster  Hall  by  the 
Judges,  as  appears  by  the  wording  in  the  close  of  Mr.  Hide's 
case,  14  E.  4.  No.  55. ;  as  (h  h)  also  by  their  claim  in  John 
Atweirs  case,  burgher  of  Exeter,  17  E.  4.  Rot.  Pari.  No.  35. 
both  (ii)  being  after  this  resolution  of  the  Judges  in  Rivers*s 
case.  The  Commons,  in  the  latter  case^  (kk)  by  their  petition 
set  forth,  that  time  out  of  mind  the  knights,  citizens,  and  bur- 
gesses  of  parliament,  amongst  other  liberties .  and  franchises, 
have  had  and  used  privilege  that  any  of  them  should  not  be 
impleaded  in  any  action  personal,  nor  be  attached  by  their 
person  or  goods,  in  their  coming  to  any  such  parliament,  there 
abiding,  nor  from  thence  to  their  proper  home  resorting; 
which  liberties  and  franchises  the  King,  at  the  commencement 
of  this  parliament,  graciously  had  ratified;  and  sets  forth  that 
John  Taylor,  since  the  commencement  of  this  parliament,  by 
virtue  of  eight  feigned  informations  in  the  Exchequer,  had 
condemned  the  said  John  Atwell,  citizen  for  Exeter,  in  160/. 
the  said  John  Atwell  daily  attending  the  parliament,  and  not 
having  notice  of  the  condition,  and  that  several  writs  of  execu* 
tion,  some  o(feri  facias j  some  of  capias  ad  satisfaciendum^  had 


(illh)  «•  It  is  «r  IB  the  nuuia- 
script."    F.  H* 

(t  •)  **  See  as  to  these  two  cases  of 
Hjde  and  Aiwdl,  1  Hatsell,  1st  od. 
44toBl.»    F,H. 


(kk)  ''  The  WQflds  im  Me  falfmr 
case  are  added  by  the  editoi ;  be- 
cause what  followa  is  AiweU's  case 
only."    F.H. 
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EvKLTN* 


C.  Jur.  84. 
C.  J.  48.  case 


The  proceed- 
ing by  sub* 
pttnagrew 
up  since  the 
privilef|;e  of 
parliament 
was  settled. 
5  Co.  47. 
Gilbert  Little- 
ton's case. 


JMued  (o  several  aherifffli  bo  that  be  caniiol  have  his  free  de- 
parting from  thia  present  parliament  to  his  own  home,  for 
doubt  that  both  his  body,  his  horses,  and  other  goods  necessary 
to  be  had  with  him,  should  be  putin  execution,  contrary  to  the 
privilege  due  to  the  members  of  parliament.  Upon  this  peti- 
tion the  King,  by  the  advice  of  the  Lords,  ordained,  that  the 
said  writs  of  execution  should  not  be  executory,  or  hurtful  to 
him;  and  that  the  Chief  Baron  should  have  power(the  judgment 
being  in  the  Exchequer)  by  virtue  of  that  ordinance,  to  grant 
writs  of  supersedeas  to  surcease  all  manner  of  executions  in 
that  behalf  to  be  made.  And  this  was  thus  far  agreeable  to 
the  resolutions  of  the  Judges  in  Rivers^s  case,  and  Thorpe's 
case,  that  no  execution  ought  to  have  issued  during  the  Par- 
liament. But  instead  of  allowing  the  privilege,  or  franchise, 
as  it  was  demanded,  that  he  ought  not  to  be  impleaded  as  afore- 
said, &c.  during  the  parliament,  there  is  an  express  provision 
and  saving,  in  these  words : — ^^  Saving  always  to  the  aforesaid 
John  Taylor,  his  foresaid  judgments  and  executions,  and 
every  of  them,  to  be  had  and  served  at  his  pleasure,  against 
the  said  John  Atwell,  at  every  time  after  the  end  of  this  pre- 
sent parliament,  this  present  ordinance  notwithstanding.'' 
Whereby  it  appears,  the  judgment  of  the  King  and  Lords  in 
parliament  agreed  with  the  Judge's  resolutions,  that  the  im- 
pleading a  member  of  parliament,  during  the  parliament^ 
without  taking  out  execution,  was  not  against  the  privilege ; 
for  there  is  a  saving  of  the  judgment.  From  all  which  the  in- 
ference is  strong,  that  the  act  of  parliament  did  allow  the  foun- 
dation, and  precedent,  andjudgment  executed  against  Atwell, 
a  member  of  parliament,  during  the  parliament,  though  it  dis- 
charged the  execution. 

It  hath  been  ol^ected  out  of  Coke's  Jurisdiction  of  Courts, 
that  a  citation  out  of  the  ecclesiastical  courts,  or  a  subpcena 
out  of  Chancery,  cannot  be  served  upon  a  member  of  parlia- 
ment, yet  neither  of  them  did  arrest  or  restrain  his  body ;  and 
my  Lord  Coke  there  cites  for  it  Bogo  de  Clare's  case,  18  E.  1. 
and  John  de  Thoresby's  case,  10  E.  3.  Be  the  law  what  it 
will  be  in  those  cases,  which  it  is  not  my  purpose  to  determine, 
yet  the  resemblance  to  our  case  comes  not  home.  The  cita- 
tion was  out  of  the  ecclesiastical  court  which  was  then  accounted 
fi)rutn  alienum^  and  not  the  King's  Court.  And  the  subpoena 
issued  out  of  an  English  Court,  and  the  original  of  it,  and  the 
manner  of  the  proceedings  by  subpoena^  grew  up  since  the  pri- 
vilege of  parliament  settled.  Neither  doth  my  Lord  Coke 
say,  that  a  bill  shall  not  be  put  into  Chancer}/^  or  a  subpcena 
TAKEN  OUT,  which  is  enough  to  make  a  suit  depending  (and 
comes  nearer  to  our  case  of  suing  out  an  original,)  but  that  a 
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subpoena  against  a  member  of  parliament  shall  not  be  bebyed.        1664. 

Bat  the  truth  is,  my  Lord  Coke's  Treatise  of  the  Jurisdiction     ^'^^^^'^^ 

of  Parliament  is  a  poatfaumous  work.    And  though  I  shall  at-      Benyox 

tribute  as  much  to  his  learning  in  the  law,  as  to  any  of  the      Eteltk* 

sages  in  the  law  whatsoever ;  yet,  there  not  being  that  freedom'  iq  the  time  of 

in  former  times  of  having  copies  of  the  records  at  large  as  Sir  Edward 

hath  been  since,  when  he  comes  to  cite  them,  he  is  guided  bj  before  him 

abstracts,  which  occasions  miserable  mistakes ;   and  by  the  there  was  not 

**  modus  tenendi  parliamenium^^*  which  as  to  the  time  of  making  ©f  acc«to 

it  was  most  certainly  a  counterfeit  piece ;  so  that  there  area  recordswhich 

multitude  of  errors  in  his  chapter  concerning  parliaments.  ^^  ^^im^^ 

And  in  particular  both  these  records  are  grossly  mistaken,  (mm) 

First,  in  Bogo  de  Clare's  case : — ^It  was  this, — He  and  the  Bogo  de 
^.  ^  ^ __  —      -     Ciare*8  ** 


Prior  of  St.  Trinity  were  attached  to  answer  to  the  King's  ^^^^' 
steward,  to  the  King's  marshal,  Edmund,  Earl  of  Cornwall,  4ln8t(»») 
and  the  Abbot  of  Westminster,  for  that  the  Earl  came  to  the 
parliament  by  the  King's  command,  and  passing  to  the  council 
through  Westminster  Hall,  ubi  quilibei  de  regno  libere^  licUe^ 
ei  pacifice  venire  debet,  to  prosecute  his  own  business,  without 
admitting  there  any  citation  or  summons,  the  Prior«  at  the 
procuring  of  Bogo  de  Clare,  cited  bim  to  appear  before  the 
archbishop  at  a  certain  day,  to  answer  such  things  as  should 
be  objected  against  him,  in  the  contempt  of  the  King,  to  the 
prejudice  of  the  liberty  of  the  Abbot  of  Westminster,  and  pre* 
judice  of  the  offices  of  steward,  and  marshal,  whereas  it  be- 
longs to  their  offices  only,  and  not  to  any  others,  to  make  sum- 
mons and  attachments  infra  palatium  domini  regis.  There- 
upon they  were  committed  to  the  tower ;  and  Bogo  paid  a  fine 
to  the  King  SOOO  marks,  and  to  the  Earl  1000  marks.    Upon 


(It)  "  Year  Booki,  books  written  readers  some  particular  instances,  to 
of  the  law  of  England,  and  judg*  rectify  both  bis  and  their  mistakes, 
ments  in  parliament,  are  three  of  the  without  the  least  intention  to  de- 
anthorities,  and  they  are  ikeiouri  tract  any  thing  from  bis  venerable 
sfertU  Judicial  records  and  pre-  and  due  worth  and  memory/*—* 
cedents  are  the  fourth,  and  they  are  Prynne*s  Preface  to  his  edition  of 
iketauri  absconditi.*'  10  Co.  75.  case  Cotton's  Abridgment, 
of  the  Marshalsea.  "  This  was  the  (mm)  See  1  Hatsell  S. 
over&ight  of  that  gneat  ornament  of  (n  n)  **  This  reference  to  Prynne 
our  Uw,  Sir  Bdward  Coke,  who  by  on  4  Inst  must  have  been  consider- 
trusting  to  other  men's  abridgments,  ably  subsequent  to  the  Jadgment  in 
and  notes  of  records,  (which  himself  this  case  of  Benyoa  and  Bvelyni  for 
hid  BO  vmeen^  to  enmtne)  was  Pryiuie*s  book  on  the  4  Inst  was  not 
often  seduced  by  them,  and  ^ath  pnUisbad  till  some  yean  after.** 
thereby  seduced  others,  by  their  Note  by  Mr.  HargraTe  in  the  mana- 
mistakes  and  roisrecitals  published  script  i  the  referenee  is  in  the  hand- 
in  his  printed  booksi  of  which  I  writing  of  Unifrerille. 
have  here  and  elsewhere  given  the 
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case. 


Scobell  of 
Pari.  91.  89. 


wbieb  record  it  appears  Ibe  ground  of  tbe  puniebmeiitwas  not  a 
dtalioQ  tempore  parHamenti^  but  becauee  it  was  a  citatkni  in  tbe 
King's  palace  wbere  quilibet  de  regno^  erery  nan  oogbt  to  be 
free^  Sndiy,  The  spiritual  court  at  that  time  waa  looked  upon 
aa  not  depeDding  upea  the  King,  but  upon  tbe  Pope ;  and  it 
was  not  curia  regit.  And,  therefore,  it  was  aar  afTront  at  anj 
time  lo  cite  any  person  tbere.  3rdiy,  If  tbere  were  cause  of 
summons  or  attachmeat  for  a  ctril  plea,  it  ought  to  have  been 
by  the  King's  officers*  Aad  this  privilege  of  being  exempt 
from  serving  of  process  there  was  not  only  in  respect  of  tbe 
King's  palace,  and  in  respect  of  the  place  of  his  residence,  but 
also  to  other  inferior  courts,  (oo) 

As  for  Job»  de  Thoresby's  ease^  10  E.  3.,  the  record  itself 
is  at  large,  G.  J.  84^  where  it  appears  that  Henry  de  Har- 
rowdeift  and  others  were  eonticted  and*  imprisoned*  for  citing 
John  de  Thoresby  into  the  ecclesiastical  courts,  he  being  then 
in  the  Court  of  Chancery  in  the  presence  of  t\m  archbishops 
the»  Chancellor.  Thia  John  de  Theresby,  my  Lent  Coke 
saith^  in  bis  roai^inal  note^  was  tben  clerk  of  tbe  parliament ; 
and  the  writ  is,  quod  m  emits  nosiris  in  quibm  negotia  regnt 
nosiri  deducmmty  ubiquc  adeo  Hberas  suttt  et  exemptw  quod  nee 
aUqiuaforumeccieaiasticum  conoementSa  in  eisdem  curiis  nostril 
fierif  seu  exequiy  nee  aiiqui  easdem  curias  nostras  ad  aliqua 
farum  ecclesiasiicum  contingtntia  foeienda  vel  exequenda 
ingredi  debeant;  which  is  meant  of  tbe  ordinary  Courts  at 
Westminster,  and  pastieukrly  of  the  Chancery,  and  does  not 
at  all  concern  the  parliament,  but  thoee  records  curiee  nostrce. 
Against  the  record  itself,  in  the  margin,  my  Lord  Coke,  or  the 
publisher,  says,  in  the  Court  in  Parliament^  though  the  record 
itself  tells  you  the  fact  was  in  the  Chancerjf;  and  in  19Jac. 
my  Lord  Coke  cited  a  record,  10  E.  S.,  *^  that  a  subpoena  was 
served  on  the  clierk  of  the  House  of  Commons;  and  the  party 
was  committed  for  breaking:  the  privilege  of  the  House :  and 
in  Brenetoa's  case  (jpp),  19  Jac,  upon  this  precedent  there  cited 
(which' is  entered  in  tbe  journal  book,)  one  who  had  served  a 
subpeena  on  a  member  of  parliament  was  committed  for  breach 
of  privilege."  The  precedent  meant  was  certainly  this  of 
John  de  Thoresby ;.  and  hath  these  four  grq^s  mistakes.  He 
was  not  clerk  of  tbe  House  of. Commons,  but  of  tbe  parliament. 


(4M>  Mff*  Hatfldl's>cM9«totHmlvi^ 
narks  on  'this  caas«r«i  aapffiotttii  l»j 
tliift.«atb9i>ityof  the^Ckief  JinlMe 
^Biyiast4li«i  ooaelu8ion>idrAivB  fvom 
it  by  Sir  Edi^tilv  G^bSl  lOSfUteilte 
PrecedentSi  p.  0. 


(jf^i  Ths^cs9e^i»  ootieed  sholtlf 
Hi<  tUv  printid  Jfoutaabi  Vol).  It 
]ipi..2Si.  S67.  SSdb  GSSii  bilt  tUS 
Mitdr  hss-nefr  iband  the  eimy  of 
ThbiMSkytecas9;eiltierttere,.or  iA 
^'thssJouraslIBodi*'  itself. 


in  the  Cvmmou  Phas  ^lad  in  other  Courts.  Sbl 

Sjly^  Th9  ofiefl^^  was  for  Bervmg  a  citation,  and  b«4  a  sub-        1064 

poena.    Srdlj,  It  had  no  relation  to^  the  parligmmt,  hul  fof  ^^^^v-^^ 

soffviag  it  ia  Chancery.    4thly,  The.  parly  who  served,  it  was  BavYoM 

mi  foipmilted  for  U,  ba(  qfier  comkHm  byjunf^  tmdjuig*  KtoIIym. 

|a  Uie  jporealA  ii)  tha  Hmw»  of  Coaaiongy  26Eliz.,  as  they  Scobellsg. 
«^  cited  by  SeobeU,  Richard  Coke^  a  roeoiber  of  parliament^  Coke's  case. 
wasv  serred  with  a  subpc^i^;  and  tbereiipeaitwas  ordered^ 
tbaA  tbe  Recorder  of  Londoa  and  other  members,,  attended  b]^ 
Ibe  Serjeant,  should  refNur  W  the  Court  of  Cbaocery,  and 
(^i;e  fiigojify  toi  die  Lord  CbaneeUer  aad  Master  ef  the  Rolk^ 
tbajk  by  th^  a^<iat  libertiee  of  the  Hoaae  the  meosbera  of  tbe 
9aiOO  are  puvijisged  froei  beiag  sen^  with  siibpcMas,  and  to 
veqaire  aot  oidy  tbe  dieobai^^e  of  Mr.  Coke's  appeavance^  but 
fim%  tbepc^lQiilb  to  grani  pffiyUeigee  for  other  membera  upon 
i^SMyiee^  ^  the  House  sigoifiedi  under  their  Speaker^s  hand ; 
whwhitbe  nscoMPder  and  tbe  rest  did  accordingly,  but  oeturaed 
tb^.WMor  that  tbe  Xiefd  ChaaoeUor  told  them  he  knew  no 
4i|ch  pririlege  touching  siibpe^nasy  aad  mould,  not  allow  is  oa»> 
Imtba  ]A»asa  did  prove  it  bad  beea  allowed  also  i»  the  Coovt 
of  QbanMiiy  %  aad  preced^a  were  dimeted  to  be  vJewed^  bu(t 
shortly  aftef  tha  parlimaeot  andedt 

What  tba  law  is  ia  tbia  case  of  subpmna  (as  I  said 
biefore)  it  is  i^  before  me  to  determine;  I  only  neolion 
it  in  rerereq^e  to  tbe  mistabe,  and  misapplying;  of  pnece^ 
depla*  Nqmi^r  my  I^eBd  Coke,  nor  aay.  othea  writer  that 
I  hap^  o^,  saitb  that  an  original  oaaaot  be  sued  forth.  I 
haiFe  shewed  maay  precedents  of  proceedings,  durante  par^ 
ItamcnlOf  upon  actions.  I  have  found  npne  to  grove  that  it 
is  against  the  privilege  of  parliament  to  sua  oat.aA  original ; 
ap(h  tbecefore,  I:  shaU  oondude  that  Sir  Geoi^e  Benyo»  might  .  . 
hafie  sued.oiithis  original  in  the  lifbtime  of  Kitag  Chartes  the 
Firsl. 

But  it  may  be  objected  that  the  original  in  this  action  is.  a 
pone  per  vadios  et  salioos  plegios  y  upoa  which  the  sbori^f  may 
attach  the  defaadant's  gaodf,.  which  will  bei  twrfeifaforn—iaft 
naaiaace^;;  aad  it  isi  said^  C.J.  i4i^  that  a*  member  •oPpariia<' 
BMflt  shall  ha^e  privilege' for* his- horses,  and  other  g^ood^'dis* 
traitiable. 

Tbis  objiectlon,  so  far  as  il'concepis  the  gist  of  the  actloa^is 
easily  aq^wer^ble;,  for  tha  plaja^ff  ;)nig)\t.bffivei  1^^^ 
original  of  dahlt,,whji;h<  isi  bait  a .  euMWUSi  aadfio .  faavet  oont 
iMViadtbie  a«tfioA»..  Bafr  thep  the».pHiee8a  iip  debt*  bejag'^am*' 
jnotta^  aHaehamn^i  distpesa^and  upon  a-mAtl,'  acopft^,  tbeob^ 
jection  will  still  remain-;  ftr  if  jrou  cannot  cootinge  tlie  oriy 
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1664.       ginal  sans  breach  of  privilege,  it  is  to  no  purpose  to  sue  oat  an 
^"^"^^^      original ;  lex  non  precipH  inuiilia. 

BsNToif         First,  I  conceive  there  is  not  authority  to  warrant  the  pri- 

EvuTir*     ^^1^8®  ^  generally,  and  as  my  Lord  Coke  puts  itj  that  the 

goods  of  a  member  of  parliament  are  not  in  any  case  distrain- 

able,  tempore  parliameniu    The  case  which  he  cites  to  be  inter 

petitianes  coram  domino  rege  ad  parliamentum  postfistum  Mich* 

anno  18  E.  1.,  I  find  none  such,  (qq)    But  I  find  the  case 

cited  by  Mr.  Elsing,  that  Magister  Militum  Templi  petit  quod 

distingat  catalla  episcopi  sancti  David,  tempore  parliamenti 

pro  redditu  unius  domuj  in  London.  Res  respondit^non  videtur 

honestum  quodilli  de  concilia  suo  distringaniur  tempore  parliof 

meniij  sed  alio  tempore  per  ostria  et  fenestras,  prout  moris  esL 

"  See  ElsyDjre  (qq)  The  record  I  cannot  find,  (q  q)  though  I  have  searched  fior 

^*8d  edit      ^^*  ^^^  latter  part  of  it,  quod  distringat  per  ostria  et  fenestras, 

and  p.  184,      is  not  law  at  this  day  :  but  for  the  case,  I  conceive  it  good 

of  nas?'^'^''  law.    The  bishop  was  called  by  writ,  and  as  one  of  the  King's 

F.  H.  Council  was  at  the  parliament  in  London,  and  the  goods  which 

the  bishop  had  in  London  were  to  furnish  his  bouse  whilst  he 

It  is  a  breach  attended  by  command.    And  I  think  it  now  a  breach  of  pri* 

t^S^t^^     vilege  to  distrain  the  horsey  or  other  go<Hk  of  a  member  of 

hone,  or*^*    parliament,  which  he  hath  with  him  for  his  use^  whilst  he  aC« 

goods  of  a      tends  by  command.    But  this  hinders  me  not  but  that  I  may 

^Uamenl     distrain  fi>r  a  rent,  or  other  duty  in  the  country ;  to  get  my  right, 

which  he  hath  upon  which,  if  it  be  unjust,  a  replevin  lies;  or  to  distrain  his 

I^^MM^hiist  ^^"^  damage  fesant,  if  he  come  into  my  ground.    Besides, 

he  attends  by  there  is  a  great  deal  of  difference  between  a  distress  of  the 

command. _-— 

Irr)  (99)  **  Prynnealso  in  1664,  when     published  in  the  Rolls  of  Parlia- 

Butthepri-      he  published  Part  IT.  of  huBrev.      ment.  Vol.  I.  p.  61 ;  and  what  is 
iian^t  e?*^  Pari,  had  not  been  able  to  find  the     there  agrees  with  Prynne,  4  Inst 
tends  not  to     ^^oi^  ^f  the  case  of  the  Blaster  of     and  substantially  with  what  Lord 
prevent  a  dis-  the  Temple   in  IS  B.  1.  cited  by     Bridgman  here  states  in  his  aigu- 
tras  for  rent    Lord  Coke.    See  Part  17.  Prynne     meat  to  have  found    in  Bhyqge. 
?>^^|^^u^  Brev.  Pari.  818,  and  1188.    But  in     Possibly  Lord  Bridgman  had  a  mana- 
coaatry.fff)    his  animadversions  on  4  Inst,  which     script  copy  of  Elsynge  more  lull 
did  not  come  out  till  1669,  head-     than  the  copies  from  which  the 
mils  having  at  length  found  the  re-     printed   editions  were  taken:  for 
cordiaadiap.  18  of  his  latter  book     not  even  in  the  ediliOB  of  I76S» 
hegivesttat  length  from  the  B^ll     which  is  the  last,  and  seeon  the  best, 
of  Petitions  of  Parliament.  18  B.  1.     is  the  Master  of  the  Temple's  case, 
found  m  the  treasury  of  the  King's     given  so  folly  as  in  thb  aignoMBft 
receipts  ia  the  Bzcheqoer.     The     of  Lord  Bridgmaa.*'    F.H. 
search  appears  to  lia?e  caosed  mach        (frr)  Jon.  165*  cited  to  this  pur- 
trouble  to  Mr.  Prynaet  and  thb  he     pose  ia  6Bacoa*s  Ab.  OSS. 
angrily  imputes  to  the  defeetiveaad        {$$)  This  limitation  ^  the  pri* 
erroneous  manner  ia  which  both     vilege  b  recogaisedia  1  HatssileT. 
Lord  Coke  and  KIsynge  had  referred     3d  edit 
to  the  record.   The  petition  b  now 
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party,  and  a  process  of  distringas  by  command  of  the  King  to 
thesberiff.  And  in  all  times  the  King's  process  out  of  the 
Exchequer  hath  gone  out,  though  the  party  was  privileged : 
the  process  I  say  bath  gone  out  for  the  King,  without  breach 
of  privilege ;  though  I  do  not  say  it  hath  been  always  served, 
Bot,  secondly,  I  answer,  that  it  is  the  fault  of  the  defendant 
if  a-  distringas  or  attachment  issues,  for  he  might  appear  by  an 
attorney  upon  the  summons  returned  ;  and  so  the  plea  might 
be  continued  by  dies  daius^.ei  did  dolus  ulierius,  during  the 
time  of  privilege :  and  it  is  no  reason  that  he  should  take  ad- 
vantage of  bis  own  wrong  to  discontinue  the  plea. 

But,  thirdly,  it  is  not  (as  I  have  shewn  in  the  case  of  an 
original)  the  suing  out  of  process  (whereby  the  plea'  is.con- 
tinned  in  statu  quo  nunc)  that  breaks  a  privilege ;  for  it  neither 
disturbs' his  person,  his  lands,  or  goods :  but  it  is  (he  execution 
of  the  process  which  doth  it,  let  the  return  be  what  it  will  be, 
either  nihil  habet,  or  summons,  or  attachment,  or  trade  ;  being 
filed  with  the  custos  brevium  without  carrying  it  to  the  filacer 
to  make  process,  it  is  depending,  and  of  record  sufficient  to 
keep  it  out  of  the  Statute  of  Limitation  without  entry  on  the 
roll,  or  process  awarded.  And  if,  after  the  time  of  the  pri^ 
vilege  expired,  an  examined  copy  be  brought  to  the  filacer 
under  the  hand  of  the  secondary  to  the  cusios  brevium^  the 
filacer  will  make  process  at  any  time  after,  according  to  the  re- 
tum,  and  make  an  entry  and  award  upon  a  roll  of  the  term 
wherein  the  original  is  not  returnable. 

And  so  in  our  case  an  original  may  t>e  returned  with  a  ittAtV, 
(which  is  by  the  course  of  the  court  usually  done  without  the 
eheriff;)  and  is  a  true  return,  if  the  action  be  laid  in  any 
county  where  the  defendant  bath  nothing,  as  it  may  in  debt^ 
and- other  transitory  actions ;  and  then  filed  with  the  custos 
brevium.  And  after  the  time  of  privilege  expired  the  filacer 
will  make  an  entry,  and  award  of  capias  upon  the  roll,  and 
continue  it  from  term  to  term,  by  vicecames  non  misit  breve^ 
unto  the  return  of  that  process;  so  that  nothing  is  done  to  the 
prejudice  or  disturbance  of  the  person  or  estate  of  the  de- 
fendant, during  the  time  of  privilege  of  parliament. 

So  that,  in  our  principal  case,  the  plaintifi^  might  have  sued 
out  bis  original  within  the  time  of  limitations.  He  might  have 
filed  it  with  the  custos  brevium^  and  have  continued  it  from 
term  to  term ;  and  not  doing  it,  he  is  barred  by  the  Act  of 
Lfimitations,  according  to  the  rule  of  law,  vigilantibus  et  non 
dormieniibusjura  subveniunt^ 

Tbis  first  point,  (as  I  have  argued  it)  makes  an  end  of  the 
case,'  so  that  I  must  speak  to  'the  next  by  way  of  admittance; 
or  supposing  there  was  no  fault  in  the  plaintiff,  in  not  suing 
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1064.       ^^^  ^^  original  in  tiie  life-tfiiie  of  the  late  King.    And  tlie 

^^V^     point  is  tliis :— T|i0  plaintiff  did  not  sue  out  bis  original,  or 

Beitton      prosecute  the  defendant  from  the^  30tb  January  1640  (when 

J-^      the  late  King  died)  till  aaef  the  29th  May,  1660;  tk«t  is, 

^^  daring  the  time  of  nsnrpatioa  of  the  government,  when  the 

Court  of  Chancery,  and  other  courts,  were  open,  and  justice 

Ko  conit  of    between  party  and  party  w^s  administered  under  usurpers  :  but 

^^^fromth^  no  court  oftbe  King  WQS  then  open.    Whether  this  shall  be 

80th  Jan.        turned  to  a  laches  to  the  plaintiff?  if  there  were  no  laches  in 

iG48,till after  |he  plainAiff  in  this  respect,  yet  whether  he  shall  be  barred  bgr 

i66o!wh^7*  the  Statute  of  LimitatiouB,  Is  the  next  point  which  fUla  under 

was  die  time    consideraiioa. 

on»urpa.  Q^^  f  i^j  ^,  ^^  ^,j3  ^^^^  ^1^^  ^1^  plaintiff  isiio  more  pm- 

judiced  by  his  not  suing  in  those  courts,  held  during  tiM  lime  of 
usurpation,  than  if  there  had.  been  no  courts  at  all  held  rn  that 
time.  For  I  do  conceive,  tbat  when  there  is  an  unlawAil 
change  of  government  by  rebellion,  or  other  usurpation,  and 
new  courts,  under  another  government,  that  the  proceedings 
of  and  in  those  courts  are  ^oliy  voided  by  the  King^e  just 
re-assumption  of  the  actual  exercise  of  his  kingly  govermnent ; 
and  this  appears  by  the  act  of  partiaroent,  19C.  c.4.  pleaded  by 
the  defendant  himself;  that  all  proceedings  then  depending^ 
would  have  been  void  and  quashed,  if  they  had  not  been  made 
good  by  that  act ;  but  n^ore  deajrly  by  the  act  for  confirmation 
of  judicial  proceedings  12  C.  S.  cap.  19.  wfadch  provides^  ^^tbaC 
those  former  proceedings  in  the  Courts  at  Westminster  ehatl 
AOt  be  aV4>ided  for  want  or  defect  of  any  legal  poorer  in  the 
said  courts,  or  fo^  or  by  reason  of  the  wrong  style  or  uaty^ 
which  iroplieS' that,  without  an  act  of  confirmation^  they  had 
been  void  by  the  judgment  of  the  parliament^'  And  whatno* 
ever  the  law  may  be  in  the  case^  where  there  weieiK^roral  com- 
petitors to  the  title  to  the  crpwn,  and/ti»  duhium  fbr  acts  done 
by  him,  that  dc  facto  had  been  King*  ia  piissession,  as  in  the 
case  of  NL  &  and  E.  4.,  wher^n  there  are  many  con&idevationa 
and  distinctions,  not  proper  for  this  place,  nor  necessary  for 
the  ai^juments  wo  have  in  hand,  that  will  come  nothing- to  tbie 
case,  where  there  was  a  perG^ct  chiinge  of  the  ^vemipent^  as 
well  as  ofth^  governor,  and  of  the  whole  fifime  ofi  tba  courts 
and  proceedings  in  law ;  and  the  time  must  baiophed  upoa 
In  that  respect  (though  it  is  not  pieaded)  to  beeo  «d  ttmpms 
guerrasf  tbr  tempus. pacts  is  defiqedi  Co.  Comi  S^  outotche 
records,  I E. 3.  and S8 E.S.,  quand^  cai^Bmiae^ 0li(B^4^9inm 
Regis  sunt  apertas  quibus  lexfebai  cuieunque  prQUt  fieri  €Mh 
suevit;  which  being  the  definition  of  tempus  pucis^  it  follows, 
that  it  is  tionpms,  g^crraf,  when  the  King>  eourta  of  justice  Ms 
not  opeui  aathey  were  not^ during  that  usmyatiaaii  ^.  Bu^qf  thin 
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t  sball  enlarge  no  more  at  this  time*  for  I  may  have  oec^iotf  fo       >q^4^ 
apeak  of  it  hereafter^  upon  a  case  now  depending  in  the  King^s      ^^^^v^^*^ 
Bench,  and  cited  at  the  bar.  (f/)    But,  secondly,  I  conceiv^,      Bentoic 
though  the  acts  of  Ig  C.2.  c.  4.  and  12C.  t.  If.  do  confirm  and      p  ^• 
make  good  the  acts  and  proceedings  of  the  courts  Held  during  ^    '^^''^!'* 
that  usurpation,  yet  it  is  no  good  inference  that  every  roan  JnSm«of*'^ 
was  therefore  bound  to  commence  suits  in  those  courts,  or  to  usurpatioa^ 
be  tied  up  to  the  prejudice  which  ensues  upon  not  suing  in 
lawful  courts  during  time ;  for  the  words  of  the  actjs  of  parlia« 
ment  of  19  C.  2.  reach  not  to  make  them  lawful  courts  a^ 
initioj  but  to  make  the.  acts  done  in  those  courts  good.     I  will 
not  say,  that  whilst  those  courts  were  in  esse,  and  we  who  lived 
here  were  under  that  tyrannical  power,  it  was  simply  unlawful 
to  sue  in  those  courts.    The  learned  Dr.  Sdunderson,  in  his  Saundcrtcia 
fifth  lecture  De  Obligationc  ConscieniicBj  hath  otherwise  de*  ns. 
fined ;  for,  though  he  saith  that  laws  made  by  them  who  have 
not  legitimam  potesiatem  are  but  equivoccs  leges ^  el  viotentics 
magis  quam  teges^and  bo  nan  abligani  in  conscienlid;  yet,  saitH 
he,  it  is  not  only  lawful)  bono  ciri,  to  obey  such  laws,  atiaqjue 
ab  its  imperaia^  modo  non  sit  faciu  iurpe^  aut  ivjuslurh  quod 
imperalur  facere^  verum  etiam  postulanle  humandrum  rerum 
condilione  to  necessitatis  deveniri  posse^  adeoque  sceptssime  de* 
veniriy  ul  si  sicfecerit  de/ecisse  ojjtciio  sua  existimandus  sit;  and 
be  instances  these  in  particular,'^ pro  defensione patrice  adversus 
extemam  vim;  and  in  cases  of  administration   of  justice  as 
suing  for  debts,  and   upon  contracts,  and  other  acts  of  jns« 
tice^  distributive  and  commutative.*'    But  even  in  those  cases 
where  I  might  sue  in  those  courts,  if  it  be  o;i1y  my  own  ad- 
vantage which  was  concerned,  it  was  much  better  and  more 
heroic  to  refuse  to  sue  in  those  courts. 

If  rebels  come  to  men^s  houses,  and  pro  timore  mortis  they 
pve  them  victuals,  and  go  along  with  them,  el  quod  recesserunt 
quam  cito  potuerint,  this  was  adjudged  no  treason  in  Sir  John 
Oldcastle^s  case ;  yet  to  have  refused  to  have  given  them  vie** 
tuals  had  been  more  heroical. 

And  so  in  our  case,  be  that  out  of  detestation  of  the  usurped 
authority  forbore  to  sue  for  hts  just  rights  till  His  Majesty *s 
restoration,  did  not  only  what  was  lawful,  but  what  was  much 
better  (unless  in  some  particular  cases,  and  in  consideration 
of  some  particular  circumstances,)  than' he  that  did  sue  for 
them.  And  therefbre  the  law,  (which  was  in  truth  the  law  of 
the  fand,  which  did  never  die,  though  suspended  in  the  exer- 
cise of  it,  by  reason  of  the  usurpation,)  not  requiring  the 
._. '. , -  -  -       -■  .    ^ 

(f  0  la  Biron  u.  Dudley,  I  Sidcrf,  1T3.    Hil.  15 and  16  Car,  9. 
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16f«4..       merated  before,  as  the  words  **  action  of  the  case*^  in  the  latter 
part  of  the  enacting  clause,  that  limits  the  suit  to  six  years, 
iur  trover^  which  is  otherwise  wholly  omitted,  though  parti* 
colarly  and  distinctly  enumerated  from  action  of  the  case  in  the 
former  par^  of  it.    And,  according  to  this  exposition  which  I 
mpkej  the  practice  hath  always  been,  since  the  making  of  the 
statute,  both  in  actions  of  the  case,  and  actions  of  troter.     So 
that,  taking  it  for  granted  that  our  action  of  the  case  is  within 
the  proviso,  it  hath  been  nrged  that  the  plaintiff  ought  tabave 
she  years  after  the  intpedimenl  removed^  no  &iiU  betag  in  him« 
Co.  Com*  816.  AndJS^inian  Monville's  case  hath  been  cited  to  prove  it,    The 
Moor's  Rep.    ^^^®  ^^^  ^^'^^ :— rHer  husband  was  seised  in  fee ;  and  aOer  bis 
639.  marriage  levied  a  fine  with  proclamations  {  and  after  was  out« 

lawed  for  treason,  and  died.    And  alter  fire  years,  and  many 
more  after  her  husband's  death,  the  heir  reverseth  the  outlawry, 
and  adjudged  the  fine :  and  five  years  did  not  bar  hor  of  her 
dower ;  but  she  had  five  years  after  the  reversal*    This  is  to 
be  agreed  for  law,  for  shp  was  barred  of  her  dower  90  long  as 
the  attainder  stood  in  force ;  and  so  by  the  reversal  of  tb^  at- 
tainder her  title  of  dower  did  Jirsl  grow  unto  her*    And  so  is 
she  within  the  express  words  of  the  saving  in  4  H.7.  c.  24., 
which  saves  to  all  persons  ''  all  such  actions,  rights,  &c*  as 
shalt  first  grow,  remain,  descend,  or  come  unto  them  after  the 
fine,  &c.,  so  that  they  take  their  action,  or  pursue  their  right, 
within  five  years  next  after  such  action,  right,  &c.  to  them  ac- 
<irued,  descended,  fallen,  or  come.''    The  attainder  was  an 
impediment  which  took  away  and  prevented  her  firom  any 
right ;  for  she  had  no  title  to  dower,  but  by  death  of  her  bus- 
hand,  before  which  time  the  attainder  intervened :  but  it  was 
not  an  impediment  which  hindered  her  from  claiming  her  right 
which  she  then  had,  for  she  had  none.    And  in  the  marg.  of  C. 
pi.  Cor.  (ww)  no.  it  was  agreed  that  she  was  within  the  words 
of  the  saving,  4  H.  7. 
But  our  case  is  casus  omissus^  quite  out  of  the  words  of  li- 
.  mitations.    It  is  a  bar  within  the  body  of  the  act;  for  the  action 
did  accrue,  fall,  and  come  above  six  years  before  the  original 
brought;  and  it  is  not  within  the  proviso,  which  reachetb  only 
to  cases  of  infants,  non  compos  mentis^  feme  covert*  imprisoned, 
or  beyond  the  seas,  and  not  to  any  other  impedimeni  by  the  ob^ 
Where  cMes    struction  of  Justice^  or  otherwise.     And  being  out  of  the  uords 
word"  of  the    of  the  Hct,  I  think  there  ought  not  to  be  anj  coustruction  to 

Act  of  Limit-  bring  them  within  the  equity  of  it. 

ationt,  cun- 

•tructioD  ought  not  to  be  so  made  as  to  bring  them  within  the  equity  of  it. 


(w»)  "  3  C#.  last,  is  mcanf    F.  H. 
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TIm  act  is  ushered  in  by  a  abort  preamble^  but  a  pithy  one,       1<MM* 
•*  For  quMting  mcnV  e$iaUs^  and  avoiding    of  suiit^  be  it     ^-^V^^^ 
enacted,  &€•"   The  same  reason  was  the  ground  of  the  statute     B^Myotf 
of  4  H.  7.  c;  94.  of  Fines^  to  tie  men  to  wake  claims  within  five     £^,^^1^^ 
years,    '^  The  King  conaidereth  that   fines  ought  to  be  of 
greatest  strength  to  avoid  strifes  and  debates,  and  to  be  a  final 
end  and  cooclusioo }''  and  the  statute  18  E.  1.  modm  levandi 
fines  is|  that  a  '^  fine  concludes  not  only  such  as  be  parties  and 
privies  tfiarett^tc^  and  their  heirs ;  but  all  other  people  of  the 
M(9rld|  b^iag  of  full  agOy  out  of  prison,  of  good   memory, 
and  within  the  four  seas  the  day  of  the  fine  levied,  if*  they 
laake  not  their  olaim  of  action  within  a  year  and  a  day  by  the 
eountry/' 

The  reasons  there  being  the  same  of  barring  men  of  their 
actjpM,  ifthey  bring  them  not  within  the  time  appointed  by 
tlie  Statute  <^f  Limitations,  as  it  is  for  barring  them  of  their 
actions  and  right  by  fine  and  ndn^olaim,  that  is,  for  quieting 
men's  e.slate8  und  avividing  of  guits,  we  may  very  well  take  our 
i9fMaure  oppeerojng  the  construction  of  this  act  of  21  Jac,  by 
the  q^aatruction  which  bath  been  made  of  those  acts  of  fines 
ia  Stowel  and  Zouche's  case,  in  the  Commentaries.  The  case 
waS| — A  disseisor  levies  a  fine  ;  the  disseisee  dies  within  two 
jpars,  hi^  heii:s  being  within  age.  The  great  question  grew  upon 
the  statute  of  4  H*  7^  which  hath  an  exception,  and  several 
stt^iocn  (as  oiir^  here  bath  a  proviso  for  infants,  feme  covert^ 
and  the  like,  jwbetlier  or  not  the  heir  in  respect  of  his  infancy) 
not  claiming  within  three  years  after  his  Other's  death  (which 
made  up.  five  years,  with  (bat  incurred  in  his  father's  life-time,) 
waa  bound,  or  might  be  helped  by  the  equity  of  the  statute,  if 
he  were  not  (as  was  endeavoored  to  be  proved  by  some)  with-  (Tom.  S7S. 
in  the  law  of  the  act.  It  was  there  resolved,  that  *^  the  infant 
shall  not  be  aided  by  any  equity ;  for  the  act  respects  more  the 
naiyersality  than  the  particularity,  the  peace  of  all  more 
than  the  commpdity  of  an  infant  or  other  private  person ;  and 
fof  that  Ihe  act  i^  a  positive  law  for  time,  which  hath  given 
certain  and  divers  times  to  persons  in  divers  degrees,  to  make 
any  otbor  time,  is  more  against  the  mind  of  those  whe  made 
the  act,  than  with  it/'  These  are  the  very  words  of  the  book :— - 
And, Catlyn^  Chief  J ustiee,  said,  when  an  act  is  made  to  re« 
sHrain  all  «aen  to  a  time  for  the  tranquillity  and  repose  of  the 
people,  no  time  shall  be  gained  by  exposition  or  equity ;  no 
time  (tball  he  gai«ied  beynnd  the  strict  words  of  the  act.  And  Com.STL 
Dyeri  Chief  J^tiee  of  the  Common  Pleas,  said,  that  common 
rc^pcse  i$.in$tfe  to,  be  fhvoured  than  the  private  commodity 
of. any  single  .p«f6Di||  be  he  jnfiint,  lunatic,  or  of  any  other 
degree. 
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Tb«  enacting  part  of  this  act  of  limitationt  is  expressly,  ^tkaf 
all  actions  of  trespass,  upon  the  case,  &c.  shall  be  commenced 
and  sued  within  six  years  next  after  the  causes  of  such  actions 
or  suits,  and  not  after."  I  take  it  this  binds  iniants,  femes 
coverts,  and  the  rest ;  and  so  doth  the  clause  for  formedons. 
And  there  had  been  no  construction  in  equity  against  the  lair 
of  the  act  to  help  against  any  impediment  whatsoerer,  if  there 
had  not  been  a  proviso.  And  the  makers  of  the  act  did  con- 
ceive 60,  else  there  had  been  no  cause  to  make  the  proviso,  or 
to  give  the  plaintiff  further  time  after  judgment,  or  outlawry 
reversed.  And  this  further  appears  by  the  like  resolution 
upon  the  statute  of  4  H.  7.  It  says,  the  fine  shall  be  a  final 
end,  and  conclude  as  well  privies  as  parties  to  the  same.  If 
the  act  had  stayed  there,  all  persons,  as  well  iniants.  feme 
coverts,  as  others,  had  been  bound;  no  natural  defect  or  im* 
possibility  should  have  exempted  any.  So  it  is  agreed  io 
Margaret  Podger's  case,  9  Co.  105.  19  H.  8.  6,  7 ;  and  it  is 
also  agreed  by  the  Judges  inStowel  and  Zouche's  case.  And 
there  Dyer  gives  the  reason  for  it ;  for,  saith  he,  infants^  feme 
coverts,  &c.  are  not  the  greater  number  of  the  people;  and  the 
law  is  reasonable  which  provides  for  the  multitude,  although 
some  especial  persons  have  less  by  it ;  and  Catljn  argues  it 
with  a  sentence  out  of  Cato,  viz.  ulla  Ux  fieri  potest  qua: 
omnibus  cotnmoda^  sed  si  majori  parti  prospidai,  utilis  est. 

And  we  see  the  exposition  accordingly  upon  the  statute  of 
Fines  18  E. ;  for  that  act  providing  only  for  infants,  and  those 
of  nonsane  memory,  imprisoned,  or  beyond  the  seas,  feme 
covert  not  being  excepted,  were  bound  to  make  their  claims 
within  a  year  and  a  day.  And  that  mischief  was  the  cause  of 
the  statute  which  ousted  non-claim,  34  E.  S.  c.  16,  as  our 
books  say,  and  is  provided  for  by  4  H.  7.  It  is  true,  the  rea- 
son why  a  feme  covert  is  bound  is  by  some  of  the  books  given, 
because  she  had  a  husband  who  might  make  claim  for  her. 
But  that  is  not  the  true  reason ;  for  an  infant  and  a  lunatic 
have  guardians,  and  one  imprisoned,  or  beyond  the  seas,  might 
make  attornies,  who  may  claim  for  them.  The  reason  is  that 
which  I  said,  there  was  not  by  express  words  any  saving  or 
expression  for  the  feme  covert. 

So  in  our  case  upon  the  Statute  of  Limitations,  the  words 
being  express,  ^  that  the  action  shall  be  commenced  and  sued 
within  such  a  time,  and  not  after,''  binds  all  persons  whatso- 
ever (whatsoever  the  impediment  may  be)  after  that  time. 

Thirdly,  If  they  were  not  bound  within  the  body  of  the  ac^ 
they  were  not  bound  to  any  time  at  all,  but  might  bring  their 
lections  forty  years  hfence.  That  was  Sir  Thomas  CottonV 
case,  Pasch.  32  Eli«.  C.  B.  which  goes  under  the  name  <^ 
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Sniye  v.  Innes,  S  Cr.  919^  and  is  cited  Co.  m.  ch.  519.  Tenant  1004. 
for  life  leried  a  fine,  he  in  the  reversion  being  beyond  the  seas; 
if  he  had  retamed,  he  must  have  brought  his  action  within  five 
years  after  the  death  of  the  tenant  for  life.  But  he  dying,  his 
heir,  he  being  excepted  out  of  the  body  of  the  act  (for  that  act  of 
4  H.  7.  except  those  beyond  seas,  with  a  proviso,  that  if  they 
do  not  take  their  actions  within  five  years  after  their  return, 
they  shall  be  concluded,)  his  heir,  I  say,  is  not  tied  up  to  any 
number  of  years.  Upon  the  premises  it  follows,  that  if  the  plain- 
tiff  be  included  in  and  so  barred  by  the  body  of  the  act,  the 
proviso  enumerating  the  particular  impediments,  coverture, 
infiincy,  imprisonment,  non-sane  memory,  and  being  beyond 
seas,  for  which  they  are  not  tied  up  to  that  time  of  limitation 
till  the  impediments  removed ;  it  leaves  all  other  cases  and 
causes  of  impediments  out  of  the  letter  of  the  proviso,  accord- 
ing to  the  reason  of  law,  excepiio  probai  regulam  in  casibuf 
non  exceptis. 

Many  cases  have  been  put,  and  more  may  be  upon  the  stat* 
of  S9H.  8.  of  limitations  (and  upon  the  other  statutes  of 
limitations)  of  cases  within  the  law,  and  yet  out  of  the  statute 
by  construction ;  as  homage,  fealty,  advowsons,  &c.  :  but  no 
case  can  be  put  where  it  is  within  the  statute ;  and  the  time  is 
enlarged  beyond  the  law  of  the  act. 

And  then  as  to  the  equity,  there  is  none  against  the  act  for 
the  reasons  before  mentioned. 

Another  reason  is  this,  If  there  were  any  equity  in  this  case 
to  relieve  against  the  statute  of  21  Jac;  for  any  impediments^ or 
defects  whatsoever,  it  roust  be  for  such  t)n}y  as  those  are  in  the 
proviso  for  which  there  might  be  some  colour ;  ubi  eadem  ratio^ 
idem  est  Jus.  But  all  these  are  impediments  or  defects  in  the 
person  who  hath  the  cause  of  action,  as  infancy,  imprison- 
ment, being  ousire  le  mere^  lunacy,  coverture  of  the  party  who 
hath  the  cause  of  action  or  right  which  should  be  barred  by 
his  non-claim ;  this  is  of  another  nature,  there  is  no  impedi- 
ment or  defect  ex  parte  querentis.  Many  such  cases  may  be 
pat,  where  the  party  is  barred ;  where  time  is  material,  though 
no  fault  is  in  him,  as  tenant  for  life,  remainder  in  fbe  ;  a  feme 
brings  her  writ  of  dower  against  tenant  for  life  ;  he  in  the  re- 
mainder levies  a  fine,  (which  fine  and  non-claim  will  bar  a  dis- 
seisee, or  a  stranger  that  hath  right,  as  you  may  seef,  C.  C.  i.  50. 
S98.)  the  five  years  pass,  the  tenant  for  lifb  dies,  the  writ  of 
dower  is  abated  by  his  death.  It  hath  been  taken  for  law, 
that  she  bath  no  remedy,  for  that  the  writ  doth  not  amount  to 
a  claim  to  avoid  the  fine ;  and  many  like  cases  may  be  put.  It 
appears  by  this  vefy  statute  of  f  I  Jac,  that  if  a  clause  had  not 
been  inserted  to  give  liberty  for  a  new  action  upon  a  reversal 
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US4.  by  error,  or  of  arrest  of  judgment,  or  outUtwry  reversed  after 
^^^^^'^^  the  time  of  the  statote,  the  plaintiff  had  bad  no  reuedy. 
Bentok  Thirdly,  Consider  the  inconveniences  if  snch  a  liberty  should 
Etkltn.  ^  given  to  evade  the  Statute  of  Limitations,  because  aomethiag 
The  lime  of  ^^^^  happened  withoqt  my  default^  that  I  eould  not  sue  within 
limitation  for  the  time.  A  man  owes  me  money,  to  be  paid  at  soeh  a  day  ; 
ronrfrom  ^  before  the  day  he  dies.  I  have  now  to  sue  before  admittistni* 
death  of  the  tioo  taken, — shall  I  have  six  years  from  that  time  ?  Or  the  will 
fromadm?ni».  '^  Concealed,  and  kept  from  the  executors,  and  administration 
trationtohim  is  granted  wrongfully  to  another  ;*^-shaU  I  have  six  jrears  after 
^*t  ^Ith^^  h  P^^'^^®  ^y  ^^^  ^^^^  executor  ?  To  put  our  case, — Suppose  he 
the  creditor  against  whom  I  have  cause  of  action  bath  privihjge  of  parJta* 
h»  none  to  ment ;  and  that  determines  within  one,  two,  or  three  years ; — 
that  timeT  ^^^^^  ^  ^^^^  ^^  years  from  the  determination  of  bis  privilep^i 
Where  a  will  pr  the  six  years  shall  it  be  accounted  ab  inkio  from  the  first 
MdTdminU^  cause  of  action  ?  If  you  will  make  it  within  the  equity  of 
tratioii  SI  Jac,  the  six  years  must  be  from  the  impediment  removed, 

wronefuUi  a  ^  '^  ^^  '^^  those  cases,  and  not  from  the  cause  of  action ;  so 
creditor  of*     that  in  all  cases  concerning,  members  of  parliament  wp  shall 

the  estate        qq|  ^qow  when  the  Statute  of  Limitations  will  be  in  force* 
shall  have  his  -    ' 

six  vearrio  hripg  his  action,  from  the  death  of  the  testator,  not  froBH  tbe^vmnlpi^ 
of  the  prohate  to  the  true  executor. 

In  case  of  In  this  case,  if  the  plaintiff  shaU  have  six  years-  after  the 

spolum  privilege  is  over,  a  meipber  of  parliament  ie  in  a  ifpvse  aoodi- 

a^inst  one  tion  than  another ;  for  there  shall  be  six  years*  time  agaiul 
^^^^^^1^^^  him  after  the  time  and  suit  of  another  is  onty  and  when  his 
retumswithin  witnesses,  and  those  who  could  clear  it,  are  dead.  .Many  like 
^^^t^h^'  cases  might  be  put.  As  a  man  speaks  slanderous  words  of 
the'statute  of  another,  who  is  beyond  the  sea  at  the  time,  and  so  isnd  .by 


Limitations,  other  means  comes  not  to  know  of  it  till  after  the  two  years 

infi^our!^  appointed  by  the  statute  of  21  Jac  be  expired  :~shall  he  have 

the  slanderer  a  further  time?    The  defendant  dies,  whereby  the  writ  is 

ofih^^SS^  abated  after  six  ycaw,  without  the  plaintiff's  fault,— shaU  there 

heingspoken.  be  a  further  time  ?    If  there  shall,— -what  is  that  time  ?     i$ix 

^^^b  ^^^  ^^^ '  ^^  ^^  ^^^'^  ^^  ^  ^'^  ^^^^  ^  ^  ^^^  incurred  ?   A  ,maa 

defendant*     hath  a  right  of  entry  to  lands  in  the  possession  of  a  meqiber  ^ 

djing  after     parliament, — shall  he  have  five  years  after  the  treaty  y^ars 

from^e  time  giv^n  him  by  the  statute  to  make  his  entry  ?    A  reember  of 

of  therightof  parliament  commits  an  offence,  for  which  an  informatioil  n|ighi 

ma^?the    ^  brought  within  a  year,— shall  the  time  be  enlarged  ?— Au 

plaintiff  shall  infinite  number  of  questions  might  be  put  upon  this  grotiMl. 

^^t?me"^        And  as  to  the  other  impediment ;  vis.  that  there  was  n9  ^Mftrt 

of  the  King's  aor  seal  of  the  King's  since  1618,  till  UsMv- 

jcsty'ii  return ;  if  that  keep  the  action  out  of  the,  Statute  pt 

Limitationa^  then  all  men  that  had  cause  of  actions  »iiice  1648, 

i|Qd  before  his  Majesty's  return,  be  they  of  wha^t  party  soever. 
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upon  this  ground  may  have  still  six  years  to  be  accoonted  from        1664. 
the  29th  of  May,  12  Car.  2.  to  sue  in.    But  expedii  rdpubUea^     ^•^'V-w 
ut  sit  finis  liiiumj  and  it  is  better  to  suffer  a  particular  mischief     Beiitom 
than  a  general  inconvenience;  and  such  a  one  must  happen  if     Eyklyw. 
way  be  given  to  equitable  constructions  against  the  letter  of 
the  act,  which  is,  that  they  shall  be  sued  within  six  years  after 
the  cause  of  action.    But  it  rests  not  there,  but  adds,  ^  and  not 
after  J*  which  negative  words  are  the  strongest  woids  that  can  n  Co.  56. 
be  in  a  law.     By  another  statute  of  this  parliament,  12  Jac.  ^if^'***^ 
Ci  4.,  it  is  enacted,  that  informations,  and  other  popular  ac- 
tions, shall  be  in  the  proper  counties,  and  before  justices  of  as» 
dce^  nisi  prius,  oyer  and  terminer,  and  gaol  delivery*  and  not 
elsewhere.    These  negative  words  exclude  the  superiorcourts, 
even  the  ffing^s  Court,  which  had  an  universal  and  unlimited 
jurisdielion  before.    And  so  here  the  negative  words  exclude  Stotatesw 
all  time  for  bringing  the  action,  but  that  which  the  statute  doth  bM  2^^ 
expressly  allow ;  for  statutes  In  the  negative  bind  the  cosMion  crown, 
law  as  it  is  said,  10  E.  4.  c.  7.    So  that  I  bold  there  was  a  ®'*  ^^'  ^•• 
la^ess  in  the  pkintiff :  he  might  have  commenced  his  suit  by 
original  in  the  lifetime  of  the  late  King;  he  might  have  eon- 
tinued  it  since.    But  if  he  might  not,  yet  the  six  years  since 
the  cause  of  action  accrued  being  long  since  elapsed,  the  Sta- 
tute of  liiuitations  is  a  bar  unto  hrm ;  and  so  judgment  ought 
to  be  given  against  the  plaintiff* 
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POOLE  V.  HASKET. 
Intr.  1658.  Rot.  518. 

•  (A  lease  being  made  to  A.  and  B.,  for  their  liTea,  and  the  life  of  tire 
sunrivor  of  them,  and  afterwards  to  the  executors  and  admiDistra- 
tors  of 'the  surrivor  of  them  for  forty-one  years  :  A.  and  B.  canool 
grant  this  term  of  forty-one  years.)  (a) 

MS.  No.  55.        1  did  also  deliver  this  term  the  opinioD  of  the  Coart  in  the 

foL  171.  case  between  Poole  and  Haslsey. 

The  ease  was  this : — A  lease  was  made  to  Edwapd  Poole 
and  Henry  Poole  for  their  liyesi  and  the  life  of  the  sur* 
vivor  of  them  ;  and  afterwards  to  the  executors  and  ad- 
ministrators of  the  survivor  of  them,  for  forty-one  years, 
to  be  accounted  from  the  death  of  the  survivor  of  them^ 
and  from-  thence  fully  to  be  complete  and  ended.  They 
grant  the  premises  to  another  for  their  lives,  and  for  the 
term  of  forty-one  years,  to  be  accounted  from  the  death  of 
the  survivor  of  them. 
And  we  were  of  opinion  that  this  grant  by  Edward  Poole 
and  Henry  Poole  of  the  term  of  forty^one  years  limited 
to  the  executors  and  administrators  of  the  survivor  of 
them,  being  made  before  it  was  known  which  of  them  sur-- 
vived,  was  a  void  grant. 
See  for  this  my  argument  at  large,  and  the  difference  there 
put  between  a  remainder  for  years  upon  a  contingent  op 
other  estate,  and  a  future  interest,  granted  to  a  stranger. 

MS.  No.  57.        Bridgman,  C.  J. 

A^'*  ^*  t  t       John  Poole  hath  brought  an  action  of  trespass  and  ejectment 
large.  against  George  Haskey,  of  one  messuage,  150  acres  of  land, 

90  acres  of  meadow,  and  50  acres  of  pasture,  with  the  appur- 
tenances in  Cambridge,  upon  the  demise  of  Ann  Poole,  April 
10,  1658,  for  five  years  from  the  SSth  of  March  then  last  past. 
Upon  not  guilty  pleaded,  there  iaa  special  verdict. 

That  Sir  German  Poole  was  seised  of  the  lands  in  the 
declaration  ;  and  by  indenture  27  Julii,  41  Elis.  de- 

(a)  *'  It  appears  that  at  common  this    day  possibilities  of  personal 

law  a  possibility  was  not  assignable^  estates  are    assignable  in  equity.** 

though  it  might  be  released  in  cer-  Feame  C  R.  548.  7Ui  edit  See  Doe 

tain  cases:  but,  however,  there  are  r.Tomlinson,  SMaule  and  Selwyn, 

many  determinations  by  the  Court  170.,  and  Vi^right  v.  Wright,  1  Yes. 

of  Chancery,  which  prove  that  al  41 L 
1 
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mised  them  to  Edward  Poole  and  Henry  Poole  for       ^0^3. 
the  term  of  their  lives,  and  the  life  of  the  longer  liver     ^t^^^^^ 
of  them;  etposlea  executoribus  et  administratoribns       Ioole 
super  uvenlis   eorum    dictorum  Edwardi  Poole  et     h^sket. 
Henrici  Poole^  pro  quadraginta  et  una  annis  y  com' 
putand.  a  morti  super  vivenits  eorum  Edwardi  Poole 
et  Henrici  Poole  et  abinde  plenarie   complend*  et 
Jaciend.y  absque  impelitione  vasli.     And  thej  find 
livery  and  seisin  given.    And  the  lessees  entered,  and 
were  seised ;    and    being  so  seised,  by  indenture 
4  Decemb.  44  Eliz.  granted  the  premises  to  Edward 
Toole  the  elder,  his  executors,  administrators,  and 
assigns,  during  the  lives  of  the  said  Edward  Poole 
the  younger,  and  Henry  Poole,  and  for  the  term  of 
forty-one  years,  to  be  accounted  from  the  death  of  the 
survivor  of  them,  et  abinde  computand.  plenarie  com' 
plend.  et  /aciend.    And  that  the  estate  of  the  said  , 
Edward  Poole  the  elder  afterwards  came  to  one 
John  Curzon,  as  his  executor  or  assign. 

The  Jury  further  find  that  after  and  before  the  time 
wherein,  &c..m.  3  Oct.  Jac,  the  said  John  Curzon, 
Edward  Poole  4he  younger,  and  Henry  Poole,  by  in- 
denture tripartite,  did  grant,  assign,  and  confirm  to 
TThomas  Milward,  the  tenements  aforesaid,  habend. 
to  him,  his  executors,  administrators  and  assigns,,  for 
the  term  of  the  lives  of  the  said  Edward  Poole  and 
Henry  Poole,  and  during  the  life  of  the  survivor  of 
them,  and  afterwards  to  .the  executors  and  adminis- 
trators of  the  survivor  of  them  for  and  during  the 
full  term  of  forty-one  years,  to  be  accounted  from  the 
death  of  the  survivor  of  them,  and  from  thence  fully 
to  be  complete  and  ended. 

And  they  find  the  indenture  tn  Iiom:  verba^  wherein  there 
is  a  covenant,  upon  payment  of  198/.,  4 Oct..  1624, 
for  reconveyance  of  all  except  a  close. called  Stoner 
bench;  and  a  letter  of  attorney  to  give  livery  and 
seisin. 

And  the  Jury  further  find  livery  and  seisin  to  be  ae* 
cordingly  given ;  and  the  entry  of  Thomas  Milward, 
and  a  demise  by  him,  1  May,  1657,  to  the  defendant 
George  Haskey,  for  ten  years  from  thenceforth,  who 
by  virtue  thereof  entered,  and  was  possessed. 

That  Thomas  Milward  afterwards,  paid  to  Edward 
Poole  the  younger,  170/.,  in  flill  satisfaction  for  the 
purchase  of  the  premises. 

That  Henry  Poole  died,  24  Augusti,  1639. 
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And  tliart  S«  Sept.  I640,  Edward  Fbole  died  intestate. 
Abd  that'  }6  Sept.  1611,  administration  of  his  goods 
was  doly  granted  by  Dr.  Twisden,  commissary  gene- 
ral to  the  bishbp  of  Litchfield,  to  Anne  Poole  his  re- 
lict,  lessor  to  the  plakitiflT. 
That  the  said  Anne,  a;s  his  administratrix,  afterwards 
did  enter  into  the  premises,  and  did  demise,  pro  ui  in 
the  declaration,  to  the  plaintiflT;  who  entered,  and 
was  possessed  quousque  the  defendant  ejected  hira^ 
pro  ui  the  plainttflTliath  complained;  seduirum  super 
iota  materia  the  defendant  be  guilty  or  not,  ignorani 
et  sij  Sfc. 
Ut)on  this  verdict  the  case  in  effect  ts  this : — A  lease  is  made 
to  Henry  Poole  and  Edward  Poole  for  their  lives,  and  the  life 
of  the  survivor  of  them,  and  afterwards  to  the  executors  and 
administrators  of  th^'survivbr  of  them,  for  forty-one  years,  to 
be  accounted  fVom  (he  death  of  the  survivor  of  them,  and  from 
thence  fully  complete  and  ended.    They  grant  the  premises  to 
another  for  their  lives,  and  for  the  term  of  forty-one  years,  to 
be  accounted  from  the  death  of  the  survivor  of  them. 

And  whether  this  be^  d  good  grant  'to  convey  the  term  for 
forty-one  years  is  the  question;  for  if  it  do  not  pass,  then  the 
plaintiff  (being  lessee  to  the  administratrix  of  Edward  Poole^ 
who  survived)  hath  a  good  title. 

And  I  am  of  opinion  that  this  grant  to  Edward  Poole  of  the 
term'  of  forty-one  years,  limited  to  the  executors  and  adminis- 
trators of  the  survivor  of  them,  being  made  before  it  is  knowa 
which  of  them  survives,  is  a  void  grant.  And  so  judgment 
ought  to  be  given  for  the  plaintiff. 

I  ground  my  opinion  upon  the  rule  of  law;  no  man  can 
grant  or  assign  that  to  a  stranger,  which  he  hath  not  himself 
at  the  time  of  the  grant  to  grant  or  assign.  The  law  is  so 
strict  in  this,  that  it  allows  not  a  nian  to  grant  a  thing  in  ac- 
tion, as  a  bond;  much  less  a  right  of  action,  nor  a  possibility  to 
a  stranger.  It  is  the  sixth  question  resolved  in  LampeCs  case^ 
10  Co.  47.  b.  One  possessed  of  a  term  for  five  thousand  years^ 
deviseth  it  to  John  Morrice  for  life,  remainder  to  Elizabeth  bis 
sister.  This  executory  interest  cannot  be  granted  to  a  stranger^ 
during  the  life  of  John  Morrice;  and  yet  it  was  an  interest 
vest^d^inher,  dnd  n  po^sibtlity  which  necessarily  must  happen^ 
for  the 'law' will  not' preSuine  any  mah^s  life  shall  last  five 
thousand  }'ears. 

So'ffa^ah  gmntiapd  before  be  haith  an  estate,  and  after 
Ifacf  right '6f  the  land  descend,  or  come  unto  him  ;  this  shall  not 
bind  him,  if  there  be  no  e$.tonperin  the  case.  And^  therefore, 
in  Sir  Mai  maduk^  Wiveirs  case,  in  ni)  Lord  Hobart,  fol.  45. 
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teoMt  in  tiiil  oF  M  adfowMw,  and  kte  son  join  tn  a  grant  of      106S. 
the  nomX  avoidance  i  the  tenant  in  tail  dies ;  thid  shall  not  bind     '^^^^V^*/ 
the  ton,  be<^08#  he  biid  nothing  at  the  filne  of  the  grant|  io       ^oolvl 
possetttioi,  or  right,  ncAr  actaal  possiWlity.  fLkmitY. 

IsIhUI  hot  maltiply  eases  ujion  this  head;  the  learning  iis 
ob¥ioii8«*  Bat  the  reason  is  observable:  the  law' so  much  ab- 
hors buying  of  titled  and  rights  where  there  is  not  an  actual 
estate,  as  tending  to  raultiplfeation  of  suits,  and  introducing  of 
champeHy  isnd  noafntenanoe,  that  it  fnhovides  that  no  possibility 
or  oontiogeocy,  though  neeessarily  to  happen,  lio  right,  tid^, 
or  thing  in  action  bhaU,  be  granted  to  strangers,  though  rt  may 
be  released  to'  the  terreteaamts. 

Now  in  oor  case^  when  the  lease  was  made  to  Edward  and 

Henry  for  Kfes,  and  afterwards  to  the  executors  and  admfinis-   Lea^e  for 

tralers  of  the  surtifor  of  them  for  fbrty-one  years,  it  is  dear  liv«»  two  r«s 

.•■*i  *Ai.     maiDdera  for 

that  the  term  of  forty-one  years  vests  in  neither  of  them  at  the  years,  to  tiie 

timeef'the  lease  made,  beoaese  it  is  not  known  which  of  them  ezecvtoreand 
...  ^.        •  admiDistra- 

shall^  survive.  tow  of  the 

survivor,— the  lease  for  years  Testfr  m  hetther  of  them. 

1  deny  not,  but  if  either  of  them  had  been  dead,  that,  the  in  chattel, 
estate  would  have  vested  in  the  survivor,  notwithstandinir  the  thelimitiiig 
estate  was  limited  to  his  executors  ;  for  in  chattels,  the  limiting  ^he  executors 
an  estate  to  the  executors,  where  the  party  himself  hath  an  where  the 
estate  precedent,  vests  it  in  himself;  as  in  an  inheritance,  where  ^th  anttUte 
it  is  Nmitedtb  the  heir,  it  vests  in  the  party  himself.  And  so  the  precedent 
law  ia  taketi  clearly  at  this  day,  the  diflbrent  opinions  are  in  ht^lVaain 
Cranm^\»  case,  14  Eliz.  309.;  and  in  Sparkes^s  case,  S  Cro.  8401  an  inherit- 
666.  As  it  appears,  C.  Com.  fol.54.  b.  If  a  lease  be  made  to  one  ?°[®  i^™ hei? 
for  life,  remainder  to  his  executors  for  years,  it  vests  in  himselH    vests  it  in  the 

But  in  Miis  case  both  of  them  cannot  have  the  estate,  be-  party  himself, 
cause  it  is  limited  to  the  executors  of  the  survivor,  and  so  to 
one  onfy ;  'and  who  that  one  shall  be  non  constat  at  the  time  of 
the  grant.  '  In  Biggot  and  Smithes  case,  1  Croke,  103.  in  the 
Exchequer,  and  Affirmed  in  the  Exchequer  Chamber,   one 
makes  a  feoffment  to  the  use  of  himself  and  his  wife,  and  the 
heirs: of  the  survivor;  and  after  the  husbahd  alone  diakes  a 
feofTioeat.    And  adjudged  this  feoffment  was  good  against  thd    ' 
wUe^'survfvtng,  because  the  k^t  simple  was  ih  contingency ;  and 
in  Lampet^^  case^  fol.  91;  a.,  'my  Lord  Coke  puts  th6  case'  oqt 
of  the  register. — Lands^  are  giveti'  to  the  baron  and  feme,  and  to 
the-  heirs  of  tte^  body  of  the  survivor.     Thife  estate' '(ail  Ts 
not  executed  :  and  if  they  make  a  lease  by  indenture,  and  bb- 
senrc^'tha^irrUmst^nceb  oP  teates  by  tenants  in  tail,  required 
by  tbeetatuteof  9^'Hi  8;,'  yet  the  lease  is  not  good;  for,  &y 
reason  of  the  uncertainty  of  the  survivor,  the  estate  was  not 
veatedir  The^case  is  there  put  to  be Vesotved;  H  EKz.  In  B/tt' 
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Baron  BUI  J 
dispose  the 
interest  of 
the  feme 
hoitapresent 
interest,  or  a 
future  inte- 
rest, or  possi- 
hilitj,  as 
fully  as  if  the 
person  beini^ 
sole  had  done 
it 


A  lease  is  made  to  baron  and  feme  for  twenty-one  yearsi  re- 
mainder to  the  survivor  of  them  for  twenty-one  years;  and-the 
husband  grants  away  the  term  :  this  was  a  void  grant  for  the 
uncertainty  of  the  person ;  for  although  the  husband  may  dis- 
pose of  all  chattels  reals,  which  are  the  wife's,  yet  in  this  case 
neither  the  husband  nor  the  wife  nad  riens  tanque  survivory  so 
are  the  very  words  of  the  book ;  which  is  our  very  case  ;  saving 
that  is  of  a  baron  and  feme,  and  ours  is  of  two  joint-tenants. 
But  in  Croke's  Reports  of  Anne  Mayow's  case  (not  printed 
among  the  other  cases,  because  reported  by  my  Lord  Coke) 
Popham,  Chief  Justice,  puts  that  very  case  to  be  adjudged,  17 
Eliz.  to  be  to  two  joint-tenants  for  twenty-one  years,  remainder 
to  the  survivor  of  them  for  twenty-one  years  ;  and  in  3  Cro. 
foL  841.  in  the  case  of  Sparke,  it  is  again  cited  so  by  my  Lord 
Popham,  so  to  be  adjudged  upon  a  limitation  to  two  joint- 
tenants. 

This  being  an  authority  in  ierminis^  my  brother  Keelyng  en- 
deavoured to  have  avoided  at  the  bar,  by  saying  it  was  the 
same  case  with  that  which  my  Lord  Coke  puts  of  baron  and 
feme  ;  and  allows  it  in  that  case  to  be  law,  because  the  feme 
having  nothing,  and  not  being  able  in  law  to  join,  the  husband 
alone  could  not  grant  away  his  wife's  possibility,  or  future 
estate.  But  two  joint-tenants  have  a  capacity  to  grant  their 
possibility  or  future  estate. 

Admit  they  were  but  one  case,  as  my  brother  would  have  it; 
yet  this  weakens  not  the  authority  ;  for  it  shews  these  Judges 
made  no  difference  betwixt  the  case  of  baron  and  feme,  and 
joint-tenancy,  in  this  point;  but  that  the  same  reason  held  in 
both  cases ;  that  the  grant  was  not  good,  because  neither  of 
them  had  the  estate,  but  it  was  uncertain  who  should  have  it. 

But,  Sdly,  I  hold  there  is  no  difference  in  the  reason  of  law 
in  the  case  between  baron  and  feme,  and  two  joint-tenants,  as 
to  this  matter ;  for,  in  case  of  chattels,  I  'hold  it  regularly  true 
the  baron  may  dispose  the  interest  of  the  feme,  be  it  a  present 
interest  or  a  future  interest  or  possibility,  as  fully  as  if  the 
feme,  being  sole,  had  done  it.  And  that  appears  by  the  prin- 
cipal case  of  Lampet, — a  devise  of  a  term  for  5,000  years,  was 
made  to  John  Morrice  for  life,  remainder  to  Elizabeth  Mor- 
tice. She,  having  this  possibility,  takes  husband ;  it  is  agreed 
that  her  husband's  release  to  the  devisee  for  life  bars  her,  and 
discharges  the  possibility ;  and  yet  it  was  but  a  possibility,  and 
in  his  wife's  right 

But  the  true  diflference  is  between  a  conveyance  by  way  of. 
exoneration  and  discbarge  to  the  terre-tenant,  or  one  that  is 
eoncemed  in  the  land,  which  the  law  allows,  as  it  doth  the 
Durcbase  of  a  bare  right  or  title ;  and  the  grant  or  assignment 


POOLK 


in  the  Common  Pleas  and  in  other  Courts.  S69 

of  it  to  a  stranger,  as  our  case  is.  And,  therefore,  as  in  ^_^5f* 
Lempet's  case,  where  a  terra  was  devised  to  one  for  life,  re- 
mainder to  another,  a  release  to  the  devisee  for  life  was  held 
good.  So  in  Johnson  and  Truropett^s  case,  Car.  1.  B.  R.  it  Ha8xbt« 
was  adjudged  that  a  release  or  discharge  to  him  in  reversion 
was  also  good  ;  for  it  enured  by  way  of  exoneration,  or  dis- 
charge, of  the  estate  in  both  cases.  In  Lampet*s  case  it  was 
farther  agreed,  if  the  devisee  for  life,  and  the  baron,  as  that 
case  is,  or  other  person  who  hath  the  executory  interest,  had 
joined  in  a  grant  to  a  stranger,  it  had  been  a  good  grant.  But 
the  reason  is  apparent :  the  whole  estate  in  law  moved  from 
the  devisee  for  life,  and  so  roust  have  been  pleaded  ;  the  exe- 
cutory interest  passed  only  by  way  of  discharge  and  exonera- 
tion ;  and  it  wrought  only  as  to  the  confirmation  of  the  estate 
passed  by  the  first  devisee.  And  so  it  is  expressly  said  in  the 
book  ^^  that  it  is  the  grant  of  him  that  hath  the  term,  and  the 
release  or  confirmation  of  the  other.*'  And  upon  this  ground 
of  passing  an  interest,  by  way  of  exoneration  and  dtscharge,^ 
it  might  have  been  of  more  doubt  in  our  principal  case,  if 
Edward  and  Harry  Poole  had  joined  in  a  release,  discharge, 
surrender,  or  rather  defeasance,  of  this  contingent  estate  for 
forty-one  years  to  him  in  the  reversion,  whether  it  had  not 
not  been  good ;  I  say  it  had  tieen  a  greater  doubt.  I  do  not 
say  it  had  been  good ;  for  it  much  differs  from  Lampet^s,  and  Release  of 
those  other  cases  there  put.  There  was  an  actual  possibility  surrender  of 
vested,  which  would  descend  to  an  executor,  though  the  person  esutefor 
who  had  the  possibility  had  died  :  but  it  is  not  our  present  case,  y^^ 
and  1  shall  not  now  deliver  any  opinion  on  it.  But  in  our 
principal  case,  it  being  a  grant  to  a  stranger,  it  is  against  the 
reason  of  law,  as  well  as  against  the  authorities  before-men- 
tioned, that  it  should  be  good ;  there  being  .  no  estoppel^ 
because  the  whole  truth  appears  upon  the  indentures  them- 
selves. 

If  the  assignee  of  Edward  and  Harry  Poole  had  brought  an 
ejectionejirmas  upon  the  assio^nment, — upon  whose  lease  should 
he  have  declared  ?  If  he  had  declared  upon  a  lease  by  both, 
that  had  not  been  true  ;  for  it  was  not  granted  to  both,  and  s6 
not  good  according  to  the  reason  of  Treport's  case,  6  Co.  And 
he  cannot  declare  upon  the  lease  of  one,  because  he  knows  not 
which  one  that  is. 

My  brother  Keelyng  would  have  this  term  for  forty-one 
jeara  not  to  be  a  remainder  but  a  future  interest ;  and  objected, 
there,  was  no  contingency  in  the  estate,  for  it  is  certain  there 
mast  be  a  survivor  ;  and  it  is  certain  the  forty-one  years  must 
commence  after  the  death  of  the  survivor;  and  so  there  being 
only  a  contingency  in  the  person,  and  not  in  the  estate,  all  i 
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106au        persons  quoad  interest  coocurringf  it  might  be  mssigned  orer  ^ 

^•^^^^^^      and  he  urged  Littleton's  case,    Lift.  Sect.  648.  that  every 

Peou       jiiQJ  of  fee  simple  may  be  charged  in  fee  by  one  way  or  other* 

n^jirgt*     ^°^>  therefore,  though  in  the  case  of  a  parson  the  fee  be  in 

abeyancoi  yet  the  parson,  patron,  and  ordinary,  being  all  the 

persons  quoad  interest,  their  grant  is  good ;  fer  none  shall  have 

prejudice  but  they,  their  heirs,  and  successors;  and  ao  heie 

the  grant  is  good,  because  all  the  persons  who  are  concerned 

joins  in  it. 

Whether  this  term  for  forty-one  years  to  the  executors  of 
the  survivor,  after  the  death  of  Edward  and  Henry,  be  a  bare 
future  interest,  or  a  remainder,  will  not  be  much  material  to 
our  case;  neither  is  there  much  difference  between  a  mere 
future  interest  for  years,  and  a  remainder  for  years,  it  being  a 
A  remainder    case  of  a  chattel;  for  a  remainder  for  years  hath  not  that  de- 
not  tST^     pendency  upon  the  precedent  particular  estate,  as  a  remainder 
pendency         of  freehold  hath :  but,  though  the  particular  estate  be  gone, 
^'^tnaSd^  yet  the^  remainder  being  once  raised,  it  may  subsist  withont 
calaresbrte,     the  particular  estate,  there  being  no  inconvenience  by  abey* 
^fr^M^^  ance^  a  suspension  of  the  freehold,  as  the  case  would  be,  if  a 
^^^  remainder  of  the  frank  tenement  were  in  abeyance  or  suspen* 

aion.  But  whether  it  be  a  remainder  or  future  interest,  and 
not  a  remainder ;  yet  it  is  not  a  present  title  to  a  future  in- 
terest or  remainder.  As  where  lands  are  limited  te  A.B.  for 
twenty-one  years,  after  the  death  of  J.  S.,  A.  B.  hath  a  present 
right  to  a  future  interest.  But  in  this  case  of  limitation  of 
the  term  to  the  executors  of  the  survivor,  it  is  a  contingent 
interest  not  vested  till  the  contingency  happens ;  and  so  till  then 
not  to  be  granted. 

But  I  hold  in  our  case  it  is  a  contingent  remainder  for  years, 

and  that  there  may  be  to  some  purposes  a  material  difference 

between  a  bare  future  interest,  not  depending  upon  such  a  par- 

If  lands  are      ticular  estate,  and  a  remainder ;  and,  therefore,  in  our  case  if 

^rtheirUm,  ^^^  ^^^  S'^^^  ^^  ^^^  ^^^  ^^^'^^  ^^^^h  remainder  after  their 
remainder  deaths  to  their  executors  or  administrators  for  forty-one  years, 
dwSttto'  ^  **®*^>  if  Chey  surrender,  or  otherwise  determine  their  estates 
their  execa-  for  lives,  the  forty-one  years  begin  presently ;  because  it  was 
^istnton  for  ^  f^°^°<l^i'  immediately  depending  upon  the  other  estate^ 
forty-one  which  is  determined.  And  though  it  is  limited  to  begin  after 
^^^^  ^y  their  deaths,  and  they  are  not  yet  dead,  yet  that  limitation  waa 
otherwim  ^^  ^^^  expreuio  eorum  qui  iaeiU  insuni ;  for  it  would  naturally 
^termint  have  bii^ttn  after  their  deaths,  if  it  had  not  been  expressed.  And 
for  UmTiSe  ^^  ^^  ^^  ^^  ^^y  ^^  granted  away  their  terms  for  forty-one  yenr^ 
forty-one  yean  begin  presently. 

And  so  It  is  if  they  had  granted  away  their  term  for  forty-one  years,  and  after 
nirrendered  their  esUte  for  lives,  the  grantes  might  hare  entered  presenUy. 
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and  after  sarrendered  their  estate  fer  lives,  or  destroyed  it  by 
fine,  the  grantee  might  have  entered  presently.  And  it  alters 
not  the  case,  that  the  forty-one  years  is  limited  to  be  computed 
from  the  death  of  the  snrrivor;  fer  the  law  would  have 
supplied  those  words  without  that  limitation.  The  time  of  the 
oommenoeBient  of  the  forty-one  years,  of  its  own  nature,  was  to 
beaceounted  from  the  death  of  the  survivor;  and  if  it  com- 
menceth  sooner,  it  is  not  the  natural  but  accidental  time  of 
commencement  of  it.  But  now,  if  a  lease  for  life  be  made  to 
two,  and  then  by  another  deed  a  lease  is  made  to  a  stranger  for 
fcrtyxone  years,  to  begin  after  their  deaths,  which  is  a  bare  fu- 
ture interest,  although  they  so  surrender  or  forfeit  their  estate; 
yet  this  ftiture  interest,  as  I  conceive,  shall  not  commence  till 
after  their  deaths,  because  it  was  not  a  remainder  depending 
open  the  former  estate,  but  the  limitation  for  the  commence- 
ment of  it  is  collateral. 

And,  therefore,  as  to  the  distinction  that  is  put,  that  here  is  a 
eontingency  in  the  person  and  not  in  the  estate ;  I  am  of  opi- 
nion (though  I  do  not  help  myself  upon  that  point)  that  in  our 
principal  case  here  is  a  contingency  in  the  estate,  for  the  estate 
fer  lives  may  determine  before  the  term  for  forty-one  years 
▼ests.  As  ff  Edward  and  Henry  should  surrender  to  the  lessor, 
or  both  levy  a  fine  sur  conusance  come  ceoy  S^c.y  which  is  a  for- 
feiture, their  estates  are  determined  before  the  forty-one  years 
▼ested  in  either,  and  so  before  it  ever  rise. 

And  the  law  looks  upon  a  fer  more  remote  possibility  than 
that,  as  we  may  see  in  Sir  Hugh  Cholmley's  case :  if  lands  be 
giveii  to  A.  for  bis  life,  remainder  to  another  for  the  life  of  A., 
the  law  looks  upon  this  remainder  as  good  for  the  possibility  of 
determination  of  the  other  estate  by  forfeiture.  And  I  conceive 
it  to  be  a  good  rule  in  law,  that  where  an  estate  for  years  19 
limited,  or  future  interest,  and  when  it  should  begin  there  is 
none  to  take  it,  that  it  shall  be  void.  As  if  lands  be  limited  to 
J.  S.  for  life,  the  remainder  to  the  first  son  of  J.  D.  for  forty- 
one  years ;  and  J.  S.  die,  or  his  estate  determine  before  J.  D. 
have  a  son,  this  term  shall  never  rise,  because  there  was  none 
to  take  it  when  the  estate  did  determine.  So  in  our  case,  if 
Edward  and  Henry  determine  the  estate  limited  to  them  for 
their  lives,  by  surrender  or  forfeiture,  the  estate  for  forty-one 
years  to  the  executors  of  the  survivor  of  them  being  to  take 
place  upon  the  determination  of  their  estate  for  lives,  and  none 
being  then  to  take  it  (for  it  cannot  vest  jointly  in  both)  it  roust,^ 
therefore,  be  void. 

But  whether  there  be  any  contingency  in  the  estate  or  not, 
the  ancertainty  of  the  person,  as  I  said  before,  at  the  time  of 
the  grant  made,  is  sufficient  to  make  the  grant  by  Edward  and 
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1669*  Henry  of  the  term  of  forty-one  years  (which  neither  of  them 
^"^"^^^^^  then  had)  to  be  void.  For  as  for  Littleton's  case,  the  reason 
Poole  given  by  him  why  a  rent  given  by  a  parson,  patron  and  ordinary 
Hasret.  ^^  S^^9  >99  because  those  who  have  the  interest  join  in  the 
grant.  They  had  all  a  present  interest ;  none  had  any  future 
interest :  and  the  same  law  is  of  an  alienation  of  the  land.  But 
put  the  case,  that  the  patron  was  but  tenant  for  life  of  the  ad- 
▼owson,  with  the  remainder  to  the  right  heirs  of  J.  S.,  the  join- 
ing of  the  patron  with  the  parson  and  ordinary  would  not 
make  the  grant  good,  because  all  the  interest  was  not  in  them. 
And  the  difierence  is  well  taken,  C.  C.  543.  a.  ''  Where  the 
right  of  fee  simple  is  perpetually  by  judgment  of  law  in  abey- 
ance, without  any  expectation  to  come  in  esse;  there  he  that 
hath  the  qualified  estate,  concurrentibus  his  quce  in  jure  requi" 
runtufymRy  charge  or  alien  it.  But  when  the  fee  simple  is  in 
abeyance,  and  by  possibility  may  every  hour  come  tit  esscj  as  if 
a  lease  for  life  be  made,  the  remainder  to  the  right  heirs  of  J.S., 
the  fee  simple  cannot  be  charged  till  J.  S.  be  dead ;  and  so  is 
Lfittleton  to  be  understood, — viz,  that  either  it  may  be  charged 
til  prceseniij  or  tit  fuluro/^  these  are  the  words  of  my  Lord 
Coke,  and  in  reason  come  fully  home  to  our  case.  Edward 
and  Harry  Poole,  all  the  time  of  this  grant,  bad  no  estate  ia 
this  term  granted ;  and  so  all  persons  quoad  inleressebant  did 
not  join. 

2dly,  The  estate  was  in  abeyance  or  contingency ;  and  by 
possibility  might  every  hour  come  tn  esse;  and  could  not,  there- 
fore, be  conveyed  before. 

So  that  upon  the  whole  matter,  the  grant  being  void,  as  being 
made  before  Edward  and  Henry  had  any  thing  in  the  term  for 
forty-one  years,  Edward  after  surviving,  it  first  vested  in  him  ; 
consequently  it  is  in  his  administratrix,  the  lessor  of  the  plain- 
tiff; and  therefore  that  judgment  ought  to  be  given  for  the 
plaintiff. 
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PINKER  V.  LITCOTT.(fl) 
Intr.  Mich.  15  Car.  2.  Rot.  411. 

(A.  being  lessee  of  lands  of  the  Chancellor  of  St.  Paul's,  for  the  life 
of  himself,  and  of  his  two  sons  B.  and  C ,  grants  all  his  estate 
therein  to  trustees  to  the  use  of  himself  for  life,  and  after  his  de* 
cease  to  the  use  of  Rebecca,  his  wife,  for  her  life,  and  after  her  de- 
cease, to  the  use  of  his  son  B.,  and  his  heirs  ;  the  whole  estate  of 
A.  is  Tested  in  himself  by  the  first  limitation  ;  and  by  the  third 
limitation,  a  use  is  executed  in  B.,  and  his  heirs,  by  way  of  spring- 
ing use.    SctniUla  juris.) 

Bridgman,  C.J. 

Ejectione  firmas  by  Vincent  Pinker  against  John  Litcott,  Harg.MS. 
upon  the  demise  of  Francis  Litcott,  of  the  rectory  of  Yeling,  No.  67.  fol. 
otherwise  Elling ;  1  messuage,  50  acres  ofland,  ^  acres  of  mea-  ^^^' 
dow,  and  20  acres  of  pasture,  with  the  appurtenances  in  Yel- 
iog,  otherwise  Elling,  upon  the  general  issue  a  special  verdict 
was  found  before  me, — 

That  Thomas  Turner,  Chancellor  of  the  Cathedral 
Church  of  St.  Paul,  London,  was  seised  of  the  said 
rectory  of  Yeling,  otherwise  Elling,  (unde  ienementa 
infra  scripta  cum  periineniibus  in  quibus  suppon.y  Sfc. 
suntj  ei  a  tempore^  SfC.fueruni  parcelL)  in  his  demesne 
as  of  fee,  injure  cancelL  sues  prced,;  and  being  so 
seised,  &c.  13  August,  12  Car.  by  indenture,  &c.  de- 
mised the  said  rectory  and  tenements  to  Thomas 
Litcott  the  elder ;  habend.  to  him  and  his  assigns^  dur-^ 
ing  the  natural  lives  of  the  said  Thomas  Litcott  the 
elder ^  and  of  Thomas  Litcott  his  son,  and  heir  apparent^ 
and  of  Francis  Litcott^  his  second  son,  and  the  lives 
and  life  of  the  longer  liver  of  them.  That  15  August, 
1636,  livery  and  seisin  was  duly  delivered  to  the  said 
Thomas  Litcott  the  elder ;  by  virtue  whereof  he  was 
seised  in  his  demesne  as  of  freehold,  for  the  term  of 
the  lives  of  the  said  Thomas  Litcott  the  elder,  and  of 
the  said  Thomas  and  Francis  the  sons,  and  the  longer 
liver  of  them  ;  and  being  so  seised,  po5/ea,  S^c,  15  Sept. 
18  Car.  1.  the  said  Thomas  Litcott  the  elder,  by  in- 

(«}  The  argument  of  counsel  in  the  special  verdict;  and  that  the 

this  case  is  reported  by  Carter  45.  judgment  was  against  the  defendant. 

The  case  was  **  adjudged,  17  Car.  2.  which  is  contrary  to  the  opinion  of 

17  Apr."    Harg.  MS.  No.  57,  fol.  the  Chief  Justice, 
150.     The  Roll  states  full  entry  of 
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denture,  did  grant,  assign,  and  transfer  to  Thomas 
Flexney,  John  Grubb,  and  John  Allison,  and  the 
survivor  of  them,  and  their  executors  and  administra- 
tors, and  the  survivor  of  them,  the  rectory  and  tene- 
ments aforesaid,  and  all  the  estate  of  the  said  Sir 
Thomas  Litcoct  the  elder,  of  and  in  the  same,  habend. 
to  them  and  the  survivor  of  them,  and  their  execu- 
tors, administrators  and  assigns,  and  the  survivor  of 
them,  for  and  during  the  lives  of  the  said  Thomas  the 
elder,  and  Thomas  and  Francis  the  sons,  and  the 
longer  liver  of  them,  to  such  uses,  intents,  and  par- 
poses,  and  under  such  conditions,  limitations,  and 
agreements,  as  are  after  in  the  said  indenture  limited 
and  expressed,  and  to  do  other  use,  intent  or  purpose, 
viz.  To  the  use  of  the  said  Thomas  lAtcott  the  eldirj 
for  his  life  ;  and  after  his  decease^  to  the  use  of  Rebecca 
his  wifcj  and  of  her  assigns^  Jbr  and  during  the  life  of 
the  said  Rebecca,  if  the  said  Thomas  and  Francis  the 
sons  should  so  long  live  ;  upon  trusty  confidence,  and 
condition,  that  she  and  her  assigns,  out  of  the  profits 
of  the  premises,  should  maintain,  breed,  and  educate, 
all  the  children  of  the  said  Thomas  Litcott  the  elder, 
with  all  necessaries  needful  and  useful  for  their  oc- 
casions, and  as  the  diildren  of  the  said  Thomas  and 
Bebecca ;  and  should  allow  and  pay  out  of  the  pre- 
mises 50/.  yearly,  to  the  said  Thomas  the  son,  at  the 
four  feasts,  &c.  when  the  said  ThouMis  the  son  should 
attain  the  age  of  twenty-one  years,  and  also  to  the 
said  Francis,  and  to  Peter  Litcott,  and  John  Litcott, 
other  SODS  of  the  said  Thomas  the  elder,  40/.  apiece 
yearly,  in  manner  and  form  aforesaid,  when  they 
should  attain  their  ages  of  twenty-one  years ;  and 
after  the  death  of  the  said  Rebecca,  that  the  said 
Flexney,  Grubb,  and  Allison,  and  the  survivor  of 
tliem,  and  the  executors  and  administrators  of  them, 
and  the  survivor  of  them,  should  stand  and  be  seised 
of  the  premises,  to  the  use  of  the  said  Thomas  Litcott 
the  son,  his  heirs  and  assigns,  for  and  during  the  lives 
of  the  said  Thomas  and  Francis,  the  sons,  and  the 
longer  liver  of  them/  upon  condition  that  the  said 
Thomas  Litcott  the  son  should  become   bound  by 
obligation,  with  sufficient  sureties,  to  the  said  Flex* 
ney,  Grubb,  and  Allison,  and  the  survivor  of  tbem^i 
the  executors  and  administrators  of  them,  and  the 
survivor  of  them,  to  pay  to  the  said  Francis,  Peter, 
and  John,  the  said  several  sums  and  annuities  yearly 
1 
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as  aforesaid.    And  the  Jury  further  find  livery  and        1005. 
seisin  duly  given  to  Thomas  Flexney,  to  the  use  of  the     ^"^^^^"^^ 
said  Flexney,  Ghrubb,  and  Allison,  and  their  assigns ;      I^inker 
by  virtue  whereof,  and  of  the  Statute  of  Uses,  the     Litcott. 
said  Thomas  Litcott  the  elder  was  seised  of  the  pre- 
mises as  in  his  demesne  as  of  freehold  for  the  terra  of 
his  life,  remainder  inde^  prout  kx  postulai.    And  they 
find  the  death  of  Thomas  Litcott  the  elder,  so  seised, 
SO  Dec.  I64S;  and  the  survivorship  and  entry  of 
Rebecca,  SSDee.  1648,  and  seisin /?rott<  kxposiulatj 
and  her  death,  1  Martii,  1649,  so  seised,  post  ea  qute 
et  antCy  Sfc.  4  Martii,  1649,  Flexney,  Grubb,  and  Al- 
lison, did  enter  and  were  seised;  that  10  Apr.  1659, 
Grobb  and  Allison  died,  and  Flexney  did  survive 
ihem,   and  held  himself  in  the  premises,  and  was 
thereof  sole  seised  prout^  8fc.  that  afterwards,  and 
aniCy  8fc.  sci.  1  Maii,  1659,  Thomas  Litcott  the  son 
died ;  that  afterwards  the  SOth  of  May,  1659,  Thomas 
Flexney,  by  indenture,  did  demise  to  the  said  Francis 
and  Peter,  rectory  et  tenementa  prasd.  habend.y  one 
moiety  to  Francis,  and  habend.  the  other  moiety  to 
Peter,  and  their  executors,  administrators  and  as- 
signs, from  the  annunciation,  &c.  then  last  past  for 
forty-one  years,  if  Francis  should  so  long  live ;  by 
virtue  whereof  Francis  entered,  and  was  possessed 
prouty  Sfc.  and  made  the  lease  to  the  plaintiff  prouty 
Src.  by  virtue  whereof  the  plaintiff  entered,  and  was 
possessed  i  and  being  so  possessed,  the  said  John 
Litcott,  the  defendant,  being  the  son  and  heir  of  the 
said  Thomas  the  son,  after  the  said  twentieth  day  of 
July  did  enter,  and  eject  the  plaintiff.     Sed  uirum 
super  toid  materidy  the  defendant  be  guilty  of  the  tres- 
pass and  ejectment,  ignorant,  &c.  et  si  sic. 
The  case  in  substance  is  but  this: — Thomas  Litcott  the 
elder,  being  tenant  for  the  lives  of  himself  and  his  two  sons, 
Thomas  and  Francis,  assigns  to  Flexney,  &c.  to  the  use  of 
himself  for  his  life ;  and  after  his  decease,  to  the  use  of  Rebecca, 
his  wife,  for  her  life,  remainder  to  the  use  of  Thomasy  the  sotiy 
and  his  heirs.    Thomas,  the  father,  and  after  Rebecca  died  ; 
the  grantees  entered ;  Thomas,  the  son,  died;  the  defendant 
is  his  heir.  Flexney,  the  surviving  grantee,  leaseth  to  the  lessor 
of  the  plaintiff;  who  making  the  ejectment  lease  to  the  pitintiff, 
the  defimdant  being  heir  to  Thomas  the  son,  entered  upon 
him. 
So  that  the  question  is,  whether  any  estate  was  executed  by  ^ 
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1665.  the  statute  of  S7  H.  8.  of  uses  in  Thomas  the  son,  or  the  de- 

^^■^"^^^^^^  fendant  his  heir;  for  if  it  were  not  executed,  then  the  estate 

Pinker  |j,  \^^^  gf^^,.  ^^^  death  of  Thomas  the  elder,  and  Rebecca  hia 

LiTc'oTT.  ^'^®'  remained  in  Flexney,  and  the  other  grantees,  under 

Ecclesiastical  whose  estate  the  plaintiff  claims. 

lease  to  A.  j^^j  l  l^^l^  there  was  a  good  estate  raised  to  Thomas  the 

A.  and  B.  and  son,  the  right  whereof  descended  to  John,  the  defendant,  hia 

C.,  ho  hath      8on  and  heir;  and  his  entry  being  lawful,  judsroenl  ought  ta 
but  one  entire  ,.         rlijrj*  'J6  & 

estate.  *^  given  for  the  defendant. 

5  Co.  13.  I  shall  rather  open  than  argue  the.case,  as  being  the  clearest 

C.  C.  41,  b.      ^^y  *^  resolve  what  may  seem  difficult. 

49.  a.  First,  then,  when  the  Chancellor  of  PauFs  made  a  lease  to 

Thomas  Litcott  the  elder,  for  the  lives  of  himself  and  his  two 

sons,  he  had  but  one  entire  estate^  determinable  upon  the  death 

of  the  survivor  of  them  three,  and  not  several  estates ;  and  the 

pleading  clears  that,  virtuie  cujuSy  he  was  seised  in  his  demesne 

ut  de  libero  tenemento  pro  iermino  vilarum  ipsius  Thomas  Lit'- 

colly  sen.y   ei  prcediclorum   Thomce  Litcott  el  Franc.  LAtcoti 

Jiliorum  ei  vita?  eorum  diuiius  vivenL 

^lliereA.  And,  therefore,  in  the  second  place,  to  consider  a  little  the 

fbr  th*e  HcTof  "**"'^®  ^^  ^^^  ®®^^^® »  ^  conceive,  if  Thomas  the  elder  had 

iiiraself  and     granted  the  land  to  grantees,  for  the  life  of  himself,  and  not 

two  othert,      fy^  |}|^  jjy^g  ^f  }|jg  ^yy^  gQ„g  ^jgQ    ^Ijjg  Ijq j  passed  the  whole 

U.  and  C.  _  -       ,      ,.^      ^    .  .  ^  .  .  « 

apdgrantstbe  estate  to  the  grantee ;  or  for  the  life  of  either  of  his  sons,  and 

Jand  ^j'^}^^  not  for  his  own  life,  this  had  also  passed  the  whole  estate  and 
self,  or  for  freehold  to  the  grantees.  Not  that  the  grantee  had  any  larger 
the  life  of  B.  estate  than  for  the  life  of  the  cestui  que  vie,  for  whose  life  it 
VHsses  the  ^^^  granted :  but  the  whole yreeAo/cf  passed  during  that  time, 
-whole  estate,  it  being  but  one  estate  of  freehold;  and  there  was  only  a  con« 
fofthrufefi  tingency  or  possibility  of  Thomas  the  father,  or  that  cestui  que 
questioni  and  vie  for  whose  life  it  was  granted,  died  before  the  others,  that  it 
there  18  only  should  come  back  again  to  the  grantor.  As  if  tenant  for  life 
'gency  or  pos*  grant  the  land  by  lease  and  release,  or  other  conveyance  which 
aibility  that  makes  no  forfeiture,  to  A.  for  his  life,  A.  hath  the  whole  estate; 
bad(  to^the  ^^^^  i^>  ^o  far  as  that  the  grantor  hath  no  estate  left  in  him  s 
l^n^ntor.  but  if  A.  die,  there  was  such  a  possibility  in  the  eye  of  the  law, 

that  the  tenant  for  life  might  survive,  that  by  virtue  thereof 
the  tenant  for  life  shall  have  the  estate  again,  if  A.  die  before 
him. 
If  tenant  for  But  if  tenant  for  life  by  conveyance,  which  makes  no  for- 
lan/to^A  for  ^®'*"*'®>  S^nt  the  land  to  A.  for  his  life,  remainder  to  B.  for 
life,  remain"  the  life  of  the  tenant  for  life,  this  I  think  is  a  void  remainder  i 
^^  {?-^- ?°'  for  when  tenant  for  his  own  life  grants  it  to  A.  for  bis  life,  by 
oant  for^life,  possibility  A.  might  survive  the  estate ;  and  so  he  hath  the 
the  remain-  whole  estate,  and  no  remainder  can  be  limited  tipon  it :  but  A« 
der  i«  void« 
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iMith  it  for  the  whole  estate,  but;  determinable  by  his  own  ^^JJ^L/ 

death  ;  and,  therefore,  if  he  die,  living  the  tenant  for  life,  the  p^^^^^^^ 

tenant  for  life  shall  have  it  again.  ^^ 

And  the  reason  is  the  same  with  the  common  case  of  an  exe*  Litcott. 

cutory  devise  of  a  term.     If  a  roan  who  hath  a  term  for  years,  Devise  of  a 

deviseth  it  to  one  for  life,  remainder  to  another,  it  is  not  good  Iff™  ^^J^;/®*' 

,         .I*    •    •  1  '"®» remain- 

as  a  remainder  :  but  being  by  will,  it  is  good  as  an  executory  der  to  B.,  is 

devise^  and  it  shall  ve8t;as  a  possibility ;  but  it  is  not  grantable  »<>*  ^^^  • 

or  assignable  as  a  remainder.  but  it  is  good 

A  case  was  cited  at  the  bar  by  Serjeant  Maynard,  to  be  ad-  ■•  an  cxccu- 
judged,  IS  Eliz.— Husband  and  wife  tenants  for  life,  remainder  IheMuil^it^ 
in  fee  to  the  husband ;  the  husband  makes  a  lease  for  years,  to  B. 
and  dies ;  the  wife  enters ;  the  lessee  for  years  hath  a  possibility  x!Lnpet*s* 
which  he  cannot  grant  over.    Whether  the  law  be  so,  that  the  case, 
lessee  for  years  cannot  grant  it  over  after  such  an  eviction,  may  carter*s  case 
be  questionable :  but  the  reason  of  the  case  is  good ;  if  it  be  cited  in  Ful- 
but  a  possibility,  it  cannot  be  granted  over.  wood's  case. 

So  here,  if  Thomas  Litcott  the  elder  had  granted  the  land  to 
A.  for  his  own  life,  remainder  to  B.,  for  the  lives  of  his  sons 
Thomas  and  Francis,  I  think  it  were  merely  a  void  remainder; 
for  by  possibility  the  father  for  whose  life  it  was  granted  to  A. 
might  have  outlived  the  two  sons;  and  the  estate  being  but  one 
(as  I  said  before,)  for  all  the  three  lives,  there  remains  after 
the  grant  to  A.  for  the  father's  life  but  a  possibility  of  an 
estate  to  B.  after  the  lather's  death ;  which '  being  but 
a  possibility,  and  not  a  remainder,  could  not  be  granted 
over. 

I  cannot  cite  authorities  in  point  to  prove  this ;  for  it  is  but 
the  latter  end  of  Queen  Elizabeth  before  it  was  resolved  in 
Ross's  case  that  such  an  estate  for  the  life  of  the  grantee,  and 
of  two  others,  was  a  larger  estate  than  for  his  own  life.     But 
that  being  resolved,  I  think  it  is  a  necessary  consequence  that 
if  he  grant  it  for  his  own  life,  he  hath  no  remainder  in  him 
for  the  two  other  lives,  but  only  a  possibility  which  cannot  be 
granted  over.   As  at  the  common  law,  if  lands  were  granted  to  ^^JjjJ^*^  ^ 
one  and  the  heirs  of  his  body,  the  donor  had  a  possibility  of 
reverter — if  the  donee  died  without  issue,  or  his  issue  feiled; 
but  before  the  statute  2  Westm.  de  donis  the  donor  had  neither 
a  remainder  nor  a  reversion :  but  these  are  created  by  con- 
atruction  upon  that  statute.    And  that  possibility  of  reverter 
was  not  grantable  over ;  no  more  here  is  the  possibility  after 
the  death  of  Thomas  Litcott  the  father. 

And  this  may  be  enforced  from  the  common  case.   A  bishop  3  Cr.  40 1. 

or  dean  and  chapter  may  make  a  lease  to  A.,  for  the  lives  of  ^^  ^  * 

bishop  or  dean  and  chapter  to  A.  for  his  life,  remainder  to  B.  for  his  life,  re- 
mainder lo  C.  for  his  life,  is  aot  good. 
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1^5.        hrm«elf,  and  of  B.  mi  €.    That  is  a  good  lease.    But  if  It 

^^'^'^'^^^     were  to  Ar.  tor  his  life,  remaiBder  lo  B.  for  liis  life,  remaiiider 
Pinker       ^^  q  f^^  l^j^  j^^^  j^  j^  ^^^  g,^^  .^  ^^  1^^  ^^^1^  ^f  ^^  g„^  ^^^ 

LiTcoTT.     '"'^^  '^^  ''^'^  would  be  dispunishable.     Now,  if  being  the 
ooiHai  (b)  tenant  for  three  lives,  of  himself  B.,  and  C,  he  might 
grant  it  to  one  for  bis  own  life,  remainder  to  aaotfaer  for  the 
hves  of  B.  and  C,  it  wonld  be  in  the  same  ooadition  and  mis* 
chief  as  if  it  had  been  origHiaHy  granted  to  him  for  his  life,  re- 
mainder over  for  the  lives  of  B.  add  C     My  Lord  Coke  pats 
many  cases  where  out  of  an  crtate  for  a  man's  own  life,  which 
is  bnt  one  frediold,  several  freeholds  may  be  derived.    But 
aU  these  cases  are  where  the  tenant  for  life,  the  grantor,  hatk 
C.  G.  42.  B.      1^  reversion  still  in  hhn,  or  a  grant  is  made  (c)  by  the  rever- 
IS  R  8.  doe.'  Moner^s  consent ;  or  that  new  estate  is  partly  derived  or  tastes 
66-  of  the  reversion.  As  if  tenant  for  life  leaseth  to  the  reversioner 

Tcofilr!^  for  the  life  of  the  reversioner ;  this  is  neither  forfeitare,  for  he 
Cbodlei^'s  in  the  remainder  was  party ;  nor  is  it  a  eurrender.  And  some 
^a^*^?!-  ^^  Bay  he  haAh  a  reversion  in  him  ;  for  to  him  his  own  life 
litj  may  turn  was  greater  than  the  others.  But  if  he  had  granted  (he  land 
to  aa  estate.  |^  g  stranger  for  the  stranger's  life,  it  had  been  a  foifeitnre,  if 
there  had  been  a  livery  ;  and  if  it  passed  by  lease  and  release^ 
or  other  conveyance,  it  would  be  of  the  same  efieet,  the  for- 
feiture only  ^xoepted,  as  if  there  had  been  no  Kvery.  It  passed 
the  whole  estate  contingently ;  for  I  take  a  diference  where  a 
man  hath  an  estate  for  his  own  life,  and  there  is  n  conveyance 
of  him  and  the  reversioner ;  either  in  granting  to  the  rever- 
sioner,  or  to  a  stranger  an  estate  for  the  life  of  the  reversioner, 
or  a  stranger ;  or  an  estate  of  freeho4d  is  derived  partly  out  of 
the  reversion,  and  fiartly  out  of  his  estate ;  there  perhaps  a 
reversion  may  be  said  to  be  in  the  tenant  for  life,  because  the 
whole  interest  is  net  retracted  out  of  his  estate.  But  where 
tenant  for  life  grants  the  land  to  another  for  Ae  life  ef  the 
grantee  (if  it  be  by  conveyance  which  make  a  forfeiture)  the 
old  estate  for  life  is  gone,  and  he  hath  gained  a  new  reversion 
in  fee :  but  if  it  be  by  lease  and  release,  or  the  like,  the  grantee 
hath  an  estate  for  his  own  life,  determinaUe  by  the  death  of 
the  tenant  for  life,  the  grantor :  but  there  is  no  reversion  in 
the  grantor  grantable  over,  because  as  great,  and  to  some  pur- 
poses a  greater  estete  was  granted  to  him  out  of  his  estete  as 
it  would  bear ;  and  it  was  but  a  baae  possibility  which  he  had 
of  having  the  land  again. 

It  is  true,  if  land  be  granted  to  A.  for  life,  remainder  to  B. 

(*)  **  Attual"    is  supplied   to  a     are  supplied  to  a  blank  in  the  inaon- 
blank  in  tbe  manuscript.  script. 

(c)  The  words  **  grant  is 
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for  the  life  of  A. ;  here  is  not  only  a  possibiUty  6r  an  estate  to        lt5tS5. 
B.,  but  B.  hath  a  present  remainder,  which  he  may  actaally      ^-^^v-w/ 
grant  over  during  the  life  of  A.    What  is  the  reason  ?    The      ^^^^^^ 
remainder  is  not  extracted  oat  of  A.'s  estate  for  life,  but  out     Li^tcott. 
of  the  fee  simple  of  the  grantor ;  he  might  have  granted  the  |^^j  granted 
reversion  for  the  life  of  A.  by  another  conveyance,  and  that  to  A.  for  life, 
had  been  a  present  possession  of  the  reversion.     By  the  B.'foi°the^llfe 
same  reason  he  may  grant  it  as  a  remainder.    But  in  the  case  of  A.,  is  not 
where  A*,  tenant  for  his  own  life,  grants  the  land  to  B.  for  his  1\}L^^^'^ 
life,  two  estates  of  freehold  are  to  be  one  to  B.  for  his  life,  ano-  estate  to  B.; 
therto  A.  fer  his  life,  caimol  be  extracted  wholly  oat  of  Ais  ^^^;^^* 
estate  of  A.  for  his  own  life.  But  yet  B.  cannot  have  it  longer  j^ioder, 
thas  it  is  limited  to  him;  and  so   he  leaves  a  possibility  which  he  may 
of  an  estate,  though  not  an  actnal  estate  to  A.  if  he  survive  filing  tj^ 
him.  life  of  A. 

This  being  the  case  at  the  common  law,  in  the  third  pkce 
when  this  estate  to  Thomas  Litcott  for  the  lives  of  himself  and 
two  sons  is  by  him  gmnled  over  to  the  ose  of  himself  for  life, 
aad  after  of  his  wife  for  life,  and  after  to  the  use  of  Thomas 
the  son,  and  his  heirs,  we  are  to  consider  what  operation  the 
Statute  of  Uses  hath  in  this  case,  and  whether  it  make  any  al- 
teration from  the  cases  I  have  already  pnt  upon  a  grant  of  such 
an  estate  nt  the  common  law  with  remainders  over. 

Wherein  there  is  no  doubt  bat  if  Thomas  Lttcott  the  elder 
had  graoted  his  estate.  Which  was  for  three  lives,  to  Flexney, 
and  the  rest  to  the  use  of  himself,  or  of  a  stranger  generally, 
not  limiting  the  use' to  himself,  or  to  a  stranger  particularly 
for  bis  life,  the  use  would  have  been  as  large  as  the  estate,  and 
would  have  elcecuted  an  estate  for  the  Hiree  lives.  And  upon  4rH.  7.  is. 
an  estate  for  one  or  more  a  use  may  at  this  day  arise,  as  it 
might  before  the  Statute  of  Uses.  Com.  SSI.  Delamer  and 
Bernard's  case ;  and  the  cases  there  cited. 

Again,  If  Thomas  Litcett,  granting  the  estate  for  three  lives, 
had  limited  the  use  only  to  himself  for  his  own  life,  or  to  a 
stranger  for  life,  and  had  made  no  fiirther  disposition  of  the 
nse,  and  had  died,  the  residue  of  the  estate,  after  the  use  de- 
termined,'wonld  have  gone  to  the  grantees  Flexney  and  the 
lest ;  that  was  resolved  in  Cas^  and  Dodd's  case.    Though 
where  tenant  in  fee  makes  a  conveyance,  and  limits  the  ose  for  q/^,'  '^ 
life,  and  speaks  not  of  theresidae,  it  shall  be  to  the  use  of  him-  s  Cro.  soi. 
self,  because  he  had  the  ancient  use  to  him  in  fee ;  yet  when  ^°J7or^^^^ 
tenant  for  life,  or  he  who  hath  a  particular  estate,  grants  his  feiture  suf- 
estate^  and  Innits  the  use  for  a  particular  time,  it  shall  not  re-  J^J^'j^^'^io 
turn  to  him,  but  be  to  the  grantee  or  conuzee,  if  it  were  by  ^^se  an 
fine,  although  the  conveyance  were  without  consideration ;  be-  estate. 
cause  he  who  hath  the  particular  estate  is  subject  to  the  ancient 
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rent  and  forfeiture,  which'  is  a  sufficient  consideration  to  con- 
vey the  estate  unto  him. 

When  the  estate  is  granted  to  Flexney  and  the  rest,  for  the 
three  lives,  to  the  use  of  Thomas  Litcott  the  father,  for  his 
life,  and  after  to  the  use  of  Rebecca  for  her  life,  and  after  to 
the  use  of  the  son,  and  his  heir,  during  the  lives,  the  uses  that 
are  limited  extend  to  and  are  as  large  as  the  whole  estate, 
and  there  is  no  use  or  estate  at  all  to  Flexney  and  the  other 
trustees:  but  by  express  words  it  is  limited  to  those  uses 
therein  expressed,  and  no  other ;  and,  therefore,  it  differs  from 
the  other  cases  where  only  the  use  is  limited  in  part,  and  not 
during  the  whole  estate. 

In  our  case,  I  do  not  conceive  that  the  estate  is  executed  so 
as  to  pass  the  estate  to  Flexney  and  the  other  trustees,  to  the 
use  of  Thomas  for  life,  and  after  to  the  use  of  Rebecca  for  life, 
and  after  to  the  use  of  Thomas,  the  son,  and  his  heirs  during 
the  residue  of  the  estate,  as  by  way  of  remainder,  as  was 
argued  on  the  defendant's  behalf,  and  as  it  would  in  case  of 
the  conveyance  of  an  estate  in  fee  simple  to  those  uses.  But 
the  stat.  S7  H.  8.  having  incorporated  the  use  and  the  posses- 
aion,  1  hold  that  the  use  now  shall  vest  as  the  estate  at  the 
common  law  would ;  so  that  when  the  grant  is  to  Flexney, 
and  the  rest  to  the  use  of  Thomas  Litcott  the  fether,  for  his 
life,  and  after  to  the  other  uses ;  this  first  use  vests  the  whole 
estate  for  three  lives  in  Thomas  the  father,  as  such  a  grant  at 
the  common  law  would  have  done;  and  though  this  limitation 
of  the  use  during  the  three  lives  be  to  Thomas  the  father,  but 
for  his  life,  and  after  to  Rebecca,  &c.  yet  I  take  it  to  be  all 
one  as  if  it  had  been  regranted  by  a  common  law  conveyance 
to  Thomas  for  his  life  only.  He  hath  the  whole  estate  back 
again  in  use,  but  subject  to  a  contingency,  and  determinable 
by  his  death,  if  he  die  living  either  of  the  other  cestui  que  vies; 
and  nothing  vests  in  Rebecca,  or  Thomas  the  son.  I  have 
given  the  reason  of  it  before  by  the  common  law  ;  and  the 
stat.  S7  H.  8.  makes  the  estate  and  the  use  to  be  in  the  same 
quality,  manner,  and  condition;  and  if  any  estate  should  vest 
in  Rebecca,  and  Thomas  the  son,  then  there  would  be  an 
estate  of  a  church  lease  to  Thomas  the  elder  for  his  life,  re- 
mainder to  Rebecca  for  her  lifey&c. ;  which  would  be  dis- 
punishable for  waste,  and  not  agreeable  to  the  leases  warranted 
by  the  stat.  IS  Eliz. 

But  although  nothing  presently  vests  in  Rebecca  or  Thomas, 
the  son  ;  yet  I  take  it  there  is  a  great  deal  of  difference — where 
the  estate  for  the  three  lives  is  granted  over  to  the  use  of 
Thomas  the  father,  for  his  life,  without  any  further  limitation 
of  use ;  for  thqre  he  leaves  the  possibility  or  contingency,  and 
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beneCt  thereof  to  the  grantees,  who,  if  he  die,  shall  enjoy  it  to        1665* 

their  own  use  ;  and— ^where  the  use  of  the  three  lives  is  limited 

to  Thomas  the  father  for  his  life,  and  after  to  Rebecca,  and 

Thomas  the  son,  during  the  whole  estate;  for  now  the  whole 

estate,  without  any  intent  of  reserving  a  residue,  is  passed  out 

of  the  grantees,  and  the  use  to  Rebecca,  if  she  survive  Thomas 

the  iather,  and  after  her  decease  the  use  to  Thomas  the  son 

shall  arise  as  the  contingencies  do  arise ;  t)ts.  to  Rebecca  if 

the  two  lives  outlive  Thomas  the  father,  and  io  Thomas  the 

son  and  bis  heirs,  if  either  of  those  two  lives  outlive  Thomas 

the  father  and  Rebecca. 

And  it  will  be  in  reason  the  same  with  Chudleigh's  case, 
where  the  case,  to  our  purpose,  was  in  effect  but  this: — ^A  feoff- 
ment was  made  to  the  use  of  the  purchaser  for  his  lifd,  and 
after  to  the  use  of  his  first  son  (he  then  having  none)  in  tail, 
and  so  to  his  second  and  other  sons,  remainder  to  the  use  of 
Thomas  in  tail,  with  remainder  over.  It  is  there  resolved 
that  the  whole  estate,  without  any  residuum^  is  taken  out  of  the 
feoffees ;  and  all  the  present  uses,  as  well  precedent  as  subse- 
quent to  the  contingency,  are  executed  :  but  when  the  contin- 
gency of  the  son's  birth  happens  (if  nothing  happen  to  disturb  i  Co.  135.  a. 
the  estate  in  the  mean  timej(d)y  the  former  seisin;  and  estate  i  Co.  187.  a. 
of  the  feoffees  was  sufficient  to  serve  that  future  use,  which  is 
there  called  a  possibility  to  serve  the  future  use  when  it  came 
in  use,  and  elsewhere  called  scintilla  juris  (d).  So  here  the 
whole  estate,  by  the  limitation  of  the  uses  over,  was  taken  out 
of  Flexney  and  the  other  grantees,  never  to  return  to  them ; 
and  so  much  of  the  use  as  serveth  to  feed  the  estate  in  use  of 
the  father  for  his  life,  (that  is,  all  of  the  estate  determined  by 
his  death,  and  that  he  survived  the  other  two  cestui  que  vies) 
was  executed  in  him.  But  when  he  died,  that  former  seisin 
and  estate  of  Flexney,  &c.  was  sufficient  to  serve  the  contin- 
gent use  to  Rebecca;  and,  after  her  death,  to  serve  aho  the  fu- 
ture use  to  Thomas  the  son  and  his  heirs ;  for  his  is  not  a  contin- 
gent use  upon  a  contingent  use  to  Rebecca,  but  after  a  con- 
tingent use ;  as  in  Chudleigh^s  case  the  contingent  use  to  the 
second  or  third  son  is  good,  though  limited  after  the  contin- 
gent use  to  the  first  or  second  son.  And  there  is  no  question 
but  an  estate  for  life  may  be  granted  to  the  use  of  Thomas 
Litcott  the  son,  and  his  heirs ;  and  the  heir  shall  have  it  as  a  ^pecUl  occu- 
special  occupant,  executed  by  the  Statute  of  Uses. 


pancj.' 


{d)  This  case  may,  perhaps,  be 
found  worthy  of  aitentioa  in  the 
controversy  on  the  doctrine  of  tcin* 
tUia  JurU ;  See  1  Sanders  on  Uses, 
116.  Sd  ed.  Fearne,  C.R.  898.  7th 
ed.    Sugden  on  Powers,  35.  3d.  ed. 


It  may  not  be  improper  to  suggest, 
with  reference  to  Sir  Orlando  Bridg- 
roan's  opinion,  that  his  Lordship  m- 
iumci  the  reportof  Sir  Edward  Coke, 
of  Chudleigh*s  case,  to  be  accurate. 
See  bugden  on  Powers,  p.  25. 
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Castle  and 
Dodd^s  case,' 
SCro.SOl. 

An  use  cannot 
arise  out  of  a 
possibility,  or 
oat  of  an  use. 


SeinUUaJurh, 
or  retrospect 
to  seisin. 


Occupancj. 


3  El.  186. 

SCro.781. 

Crawlej^ 


So  that  I  hold  that  the  whole  estate  ia  taken  oiit  of  Flexney 
and  the  othn*  grantees  to  use ; — ^That  it  is  vested  in  Thomas 
the  father ; — and,  when  he  dies,  the  former  seisin  and  estate 
of  Flexnej,  to  serve  the  use  to  Rebecca;— >4nd  when  she  also 
dies,  that  former  seisin  and  estate  is  sufficient  to  fted  and 
serve  the  use  limited  to  Thomas  4e  son  and  his  heirs,  during 
the  residue  of  the  estate. 

The  cases  that  have  been  put,  that  a  use  cannot  arise  out  of 
a  possibility  or  out  of  an  uae,  or  casmot  (f)  be  lai^r  than  the 
e^te,  are  good  law  :  but,  under  favour,  do  net  come  home  to 
our  case ;  for  here,  all  the  uses  did  arise  out  of  the  estate  which 
was  granted  to  Flexney,  &c. — Though  they  were  not  all  raised 
at  the  same  time^  they  did  all  arise,as  the  contingency  happened, 
out  of  that  estate  for  three  lives^  which  was  granted  to  Flexney, 
&c.  The  estate  out  of  which  those  contingent  uses  to  Rebecca 
and  Thomas  the  son  were  to  arise  were  eartain,  but  the  use  to 
them  were  uncertain :  but  when  those  contingencies  happened, 
that  former  estate  of  Flexney  and  the  r^  served  to  raise  them ; 
and  this  sciniilla  juris^  or  retrospect  to  the  seisin,  which  the 
fiaoffees  or  grantees  once  had,  is  that  which  (weserves  the  con- 
tingent uses. 

I  know  no  authority  that  comes  home  to  our  principftl 
case.  Castle  and  Dodd's  case  was  cited :  but  that  was  but 
this»— A,,  tenant  for  life,  granted  his  estate  to  B.  to  the  use 
of  B.  for  the  life  of  A.  and  K ;  but  if  B,  died,  living  A., 
that  it  should  remain  to  A.  B.,  the  grantor,  diei^  A.  stiU 
living ;  CL  enters,  and  leasetb  to  D*,  and  then  dies,  A.  itill 
living.  That  which  was  adjudge  there  was,  thft  A.  had  not 
any  residue  oi  the  use  in  him ;  that  an  occnpancy  shall  be  of 
mi  estate  to  use},  and  that  C.  had  it  as  an  occupant  after  the 
death  of  B.;  and  that  the  lessee  of  C.  had  it  after  his  deatb 
also,  as  an  occupant  during  the  life  of  A. 

That  cane  comes  not  home  to  our  case;  for  there  was  not  in 
that  case  a  full  limitation  of  the  use  as  large  as  the  estate, 
vU*  during  the  life  of  A.,  but  during  the  joint  Uvea  of  A. 
and  B. 

Sdly»  There  B.  the  grantee,  out  of  whose  estate  the  use  was 
to  rise,  died ;  so  that  there  could  no  use  arise  out  of  the  estate 
of  B.,  when  the  eststQout  of  whicbit  was  to  arise  ceased.  And, 
therefore,  C.  there  could  not  take  either  by  way  of  remainder^ 
or  as  a  contingent  estate,  but  must  take  as  an  occupant  by  hie 
entry,  or  not  at  aU ;  otherwise  perhaps  if  it  had  been  limited  to 
B.  and  his  behrs,  during  the  life  of  A.  to  the  use  of  B.,  and 
^fter  of  CL  s  but  whm  B.  died,  the  use  being  to  arise  out  of 
the  seisin  of  B.  cannot  be  any  longer  continued^    And  th# 
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freehold  being  in  abeyance  till  there  be  an  occupant,  there        165& 
could  be  no  use  (though  A.  were  living  till  there  were  an  oc-      ^^^rv^ 
cupant ;  and  when  there  is  an  occupant,  he  being  a  general      I^i^kkr 
occupant,  could  not  be  seiied  to  the  use  of  another  estate  raised     Litcott 
by  way  of  use.     As  to  the  use  of  A.  during  the  life  of  B.  may  Occupancy! 
beget  an  occupancy  if  A.  die  before  B.,  but  that  occupant  bath 
no  confidence  or  priority,  is  not  subject  to  a  suhposnay  as  I  con- 
ceive, and  shall  not  be  seised  to  another  use. 

In  our  principal  case,  Flexney,  the  grantee,  is  still  living,  so 
that  there  is  a  person  in  esse  to  whom  the  eatate  waa  siade,  an 
use  upon  the  contingency  happening  (w.  the  death  of  old 
Thomas  and  Rebecca)  tn  esse  to  Thomas  the  son  and  his  heirs, 
and  Thomas  and  his  heirs  are  persona  in  esse  capable  to  take  ; 
and  the  intent  of  the  deed  is  apparent,  that  Thomas  the  son^  • 
and  his  heirs,  should  have  the  residuum  of  the  estate  after  the 
death  of  Thomas  the  father,  and  Rebecca  hie  mother;  and, 
therefore^  (though  I  find  no  express  authorities  in  the  case)  it 
being  agreeable  to  the  analogy  and  reason  of  law  in  like  case«»  « 

that  Thomas  and  his  heirs  should  have  it,  I  therefore  think  that 
Thomas,  after  his  mother's  death,  might  have  entered ;  that  if 
bis  estate  was  turned  to  a  right  by  the  entry  and  lease  of 
Fleuey,  yet  it  was  a  right  of  entry,  of  which  John  his  son  and 
heir,  the  defendant,  shall  have  advantage^  and  so  his  entry  waa 
lawful,  and  judgment  ought  to  be  given  finr  the  defendant. 

There  are  in  the  special  verdict  two  conditions  fouad  aa» 
aexed  to  the  estate  in  use,  limited  to  Rebecca  and  Thomaa  th^ 
SOB.  But  it  not  being  found  whether  tbey  were  broken  or  nol^ 
and  John,  who  claims  under  Thomas  being  defendant  isk  tbi» 
sttit^  they  cannot  prejudice  him  in  this  action. 
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DAVY  V.  KEMP  (a). 

(DeTise  of  lands  to  A.  and  B.  and  their  heirs :  A.  dies  without  issue 
before  the  testator,  who  does  not  repabltsh  his  will  after  the  death 
of  A* ;  B.  takes  the  whole  of  the  lands  in  fee  simple.) 

BRIDOMANy  C.  J. 

Harg.  MSS.         Though  the  action  be  brought  for  the  whole  land,  yet  there 
No.  58.  fol.  1.  jg  juQ  question  as  to  one  moiety ;  for  Margaret  Kemp  hath 
made  out  no  title  to  one  moiety.     All  the  question  is  upon 
George  Kemp  the  younger^s  title  to  the  other  moietj. 

Touching  which,  the  first  point  is  this : — George  Kemp,  the* 
elder,  deTiseth  the  land  in  question  to  John  Kemp  and  Fer- 
dinando  Kemp,  his  sons,  to  have  and  to  hold  to  them  and  their 
heirs  for  ever.  Ferdinando  dies  without  issue,  and  then 
George  the  devisor  dies  without  any  new  publication  of  his 
will ; — What  passeth  by  this  will  to  John  ? 

It  hath  been  argued,  first, — That  nothing  passeth  to  John 
at  all,  and  that  the  devise  is  void  pro  toio  :  or,  secondly, — if  it 
be  good  for  a  moiety  to  John,  yet  as  to  a  moiety,  which  Fer- 
dinando should  have  had  if  he  had  survived  his  father,  it  shall 
be  void;  and  this  opinion  hath  been  strongly  enforced  upon 
the  reason  of  Brett  and  Rigden's  case.  Com.  342.  A  devise  was 
to  Henry  Brett  and  his  heirs,  and  he  dies  before  the  devisor, 
the  heir  shall  not  take  by  this  devise;  for  though  he  intended 
that  the  heir  should  have  it,  yet  his  intention  primarily  was, 

(«)  S.  C.  Carter,  8.  where  other  sold."  Mr.  Hargrave  states,  that 
points  in  the  cause  are  also  noticed,  this  case  seems  to  be  alluded  to  in 
bat  where  theargument  of  the  Chief  Scattergood  v.  Edge,  18  Mod.  883., 
Jasticeis  less  correctly  reported  than  and  in  Nurse  v*  Yearworth,  8  Mod. 
in  the  manuscript.  Carter  states  9.  And  Holt,  C.  J.  mentions  it  by 
that  the  whole  Court  agreed  upon  the  name  of  Dayis's  case,  Gibb.  831. 
the  point  in  question  in  this  judg-  The  passage  in  Lord  Holfs  judg- 
ment, p.  4.  A  provision  in  the  will,  ment  is  as  follows : — '^  There  was  a 
relied  upon  by  Sir  Orlando  in  the  case  in  my  Lord  Bridgman's  time,  of 
close  of  his  argument,  is  omitted  in  Davis  and  .  It  was  a  de- 
the  MS. :  but  it  is  thus  stated  by  vise  to  two  persons  and  their  heirs. 
Carter,  p.  8.  "  In  case  my  personal  and  one  of  them  died  during  the 
estate  fslls  short  to  discharge  my  lifeof  the  testator;  and  the  4]uestion 
debts  and  legacies,  then  I  will,  that  was,  Whether  the  survivor  should 
80  much  of  lands  and  tenements  take  the  whole  or  not ;  and  it  was 
herein  bequeathed  to  George  and  held  he  should,  which  shews  plainly 
Ferdinando,  my  sons,  aa  shall  besof-  it  was  a  will  and  a  disposition  front 
ficient  to  disdiafga  them,  shall  be  the  time  of  making  it»*'  11  Mod.  180^ 
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that  Henry  Brett  should  have  it,  and  that  he  should  have        1664. 
power  to  dispose  of  it  from  his  heirs;  and  the  tTord  heirs  was      ^^-^V^ 
insisted  not  to  make  them  immediate  takers,  but  to  express        Dayt 
the  quantity  of  the  estate  which  they  were  to  take,  and  it       Kemp. 
was  applied  to  the  case  here,  where  the  devise  was  to  two  and 
their  heirs.     The  primary  intent  was,  that  Ferdinando  (w4io 
died)  should  have  had  a  moiety  to  him  and  his  heirs,  and  which 
he  might  dispose  from  the  heirs,  or  from  John  his  brother;— and 
the  survivorship, — and  that  John  might  take  it,^is  but  a  se^^ 
condary  and  consequential  intention.    And  though  there  is  no 
degree  gained  by  an  estate  in  survivorship,  for  the  survivor  is 
in  by  the  devisor  or  grantor,  yet  the  survivorship  (if  Ferdi* 
nando  had  outlived  his  father)    would  have  transferred  his 
moietj  to  John  by  disposition  of  law.    But  now,  if  it  be  good, 
it  must  be  good  as  a  disposition  of  the  whole  to  John  by  the  de- 
visor himself,  who  intended  him  but  a  moiety  ;  and  from  hence 
the  argument  was  also  drawn,  that  because  it  was  intended  that 
they  should  both  take,  and  Ferdinando  cannot,  that  therefore 
neither  shall  take. 

This  last,  I  confess,  was  not  much  pressed  by  the  defendant's 
counsel,  and  interferes  with  the  other  reason  ;  for,  if  the  primary 
intention  were,  that  each  of  the  devisees  should  have  a  moiety, 
there  is  no  colour  of  reason  why  John  should  not  take  a  moiety^ 
admit  he  were  not  capable  to  take  the  other  moiety  devised  to 
Ferdinando  ;  for  though  then  he  must  be  a  tenant  in  common^ 
not  a  joint-tenant,  which  differs  from  the  manner  wherein  it  was 
intended  he  should  take,  yet  that  which  differences  joint'^ 
tenancy,  and  tenancy  in  common, m.  survivorship,  being  but  a 
consequential  intent,  shall  not  alter  the  primary  intent,  that 
John  should  have  a  moiety^  by  their  own  argument. 

For  that  cause,  if  a  man  devise  to  A.for  life^  remainder  to  B.  s  m.  id9< 
in  tail,  or  fee,  and  the  devisee  for  life  die  before  the  devisor,  yet  ^i<^*^™^<^^^ 
B.  the  devisee  in  remainder  shall  take,  as  is  clear  law  (ft),  kins  109. 
and  agreed  by  the  defendant's  counsel ;  for,  though  he  cannot  ^^™-  **** 
take  in  manner  and  form,  as  was  devised,  immediate,  yet  it  was 
intended  he  should  take  by  the  devise.    And  the  substance, — 
that  he  should  be  taken  by  the  devise, — shall  not  be  lost  for  a 
variance  in  the  circurastance,-*-how  he  should  take  by  it.    And 
the  reason  of  the  difference,  which  was  piit  at  the  bar,  between 
the  case  of  a  remainder,  where  the  devisee  for  life  dies  in  the 
life  of  the  devisor,  and  Brett's  case,  fully  proves  our  case  as  to 
one  moiety ;  for  it  was  said,  Henry  Brett  had  power  to  dispose 
the  land  wholly  from  his  heirs;  and,  therefore,  he^  not  taking  as 
was  intended,  his  heir  shall  not  take.    But  the  devisee  for 

{b)  Goodright  r.  Wright,  1  P.  Wms.  597, 
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life  had  no  power  to  dispose  of  the  estate  from  him  in  the  tc^ 
mainder;  and,  therefore,  he  in  the  remainder  dmll  take  by  the 
devise,  tbongh  the  devisee  for  life  do  not  take ;  whieh  reason, 
if  it  were  the  reason  of  that  case,  as  I  think  it  is  not,  holds  nuck 
more  here  as  to  John's  moiety,  where  a  devise  is  to  two,and  their 
heirs,  and  one  dies  in  the  devisor's  life,  he  conk!  not  absolutely 
dispose  of  the  whole ;  and,  therefore,  his  death  cannot  niake^ 
void  the  devise  for  the  whole.  So  that  I  shall  ssy  no  more  to 
that  point  :--I  hold  it  very  clear,  John  shall  have  a  moiety. 

But  I  am  of  opinion  that  John,  the  surviving  devisee,  shall 
take  not  only  the  moiety,  bnt  the  whole,  thoogh  Ferdinande^ 
died  in  the  devisor's  lifetime. 

For,  first,  this  ease  wholly  differs  from  Brett's  case;  for 
there,  ^'  the  heirs  were  not  intended  to  be  immediate  takers^--* 
prisours  : — but  the  heirs  are  there  named,  to  make  a  fee  simple 
in  Henry,  the  devisee,  and  not  to  make  any  other  take  an  estate^ 
by  them ;"  so  are  the  words  of  the  book,  C.  S4fi.  But  in  this  case, 
John  is  by  the  will  to  take,  and  immediately,  though  not  solely^ 
and  being  a  joint  tenant,  he  is  a  taker  of  the  whole  [for  they 
are  seised  per  mie  et  per  toui]  thoogh  not  solely,  upon  the  first 
making  of  the  will. 

In  that  case  of  Brett,  there  waa  no  devisee  at  all;  and  aa 
there  must  be  a  grantee,  so  there  must  be  a  devisee.  That  la 
the  reason  an  immediate  devise  to  an  infont  en  'Bentre^  to  take 
immediatelyy  and  not  exeeuterily^  is  void ;  and,  therefore,  it  was 
an  jmperfect  will,Henry  being  dead,  as  to  the  devising  any  estate, 
for  there  was  no  devisee  :  but  where  the  devise  is  to  two,  and  one 
dies,  there  is  still  a  person  in  esse  who  can  take  as  a  devisee. 

It  is  like  the  case  of  attornment : — a  grant  is  made  to  one 
and  his  heirs  of  a  reversion,  and  he  dies  before  attornment,  hfa 
heir  cannot  have  it;  for  there  was  none  to  take,  the  word 
<<  heirs"  being  words  of  limitation,  not  to  take.     But  if  a 


{e)  The  tendency  of  subsequent 
decisions  on  the  claims  of  posthu- 
mous children  seems  to  be  against 
the  positions  in  the  text,  and  to  ren- 
der the  distinction  unnecessary  as 
far  as  relates  to  the  interest  of  the 
children,  and  the  presumed  intention 
of  testators.  It  has  been  inferred  from 
the  cases,  **  that  a  child  in  ventre 
M  mere  shall  be  considered  as  abso- 
lutely bom,  wherever  such  consider- 
ation would  be  for  his  benefit}'*  Wat- 
kins  on  Descents,  cited  with  appro- 
bation by  Mr.  Justice  Buller,  in  Doe 
r.  Clark,  2  H.  Bl.  401.  See  the 
cases  referred  to  in  8  Tiner's  Ab.  85, 


86,  pi.  S  and  6;  and  in  the  Supple- 
ment, Vol.  III.  p.  205.  And  in  Feame 
C.  R.  535.  See  Skelton  v.  Bide,  la 
p.  398, 399, 400,  of  tbisyolame,aad 
Trower  v.  Butts  recently  decided  bj 
His  Honour  the  Vice-Chancellor. 
Chapman  v.  Blisset,  Cas.  temp.  Talb, 
145.  where,  p.  150,  Lord  Talbot  states 
that  although  in  a  will  words  lie 
in  prteeenHt  they  mast  be  taken  in  a 
future  sense,  in  order  to  serve  the 
intent  But  query  if  the  whole  et* 
tent  of  the  doctrine  borrowed  from 
the  civil  law  has  yet  been  applied, 
independently  of  the  Statute  10  &  1 1 
W.  3.  to  dispositions  of  real  estate. 
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grant  of  a  reversion  were  to  two,  and  one  dies,  attornment        1664. 
may  be  to  the  survivor;  for  there  is  the  taker.     But  in  that     ^^^^V-v^ 
ease,  if  both  the  grantees  had  died,  attornment  could  not  be       Dayt 
made  to  the  heirs  of  the  survivor ;  for  there  was  no  grantee  in       „  ^' 
the  deed,  the  word  ^<  heirs"  being  words  of  limitation  only : 
and  80  in  our  case,  if  both  Ferdinando  and  John  had  died  in 
the  life  of  the  devisor,  the  heirs  of  the  survivor  could  not  have 
taken  by  the  will,  because  there  were  no  persons  to  take.   But 
the  testator  devised  the  whole  to  both,  and  not  a  moiety  to 
each  ;  and  his  principal  intent  was  that,  as  well  the  one  as  the 
other,  should  have  an  interest  in  the  whole  land,  and  should 
sell,  if  the  personal  estate  fell  short  for  payment  of  debts. 

And  as  for  that  which  was  objected,  concerning  the  primary 
and  consequential  intent  of  the  devisor,  I  answer,  it  was  not 
bis  principal  intent  that  Ferdinando  should  dispose  a  moiety 
away  from  his  brother.  The  power  indeed  to  dispose  a  moiety 
was  a  consequent  of  his  devise,  because  it  was  a  joint  devise ; 
that,  therefore,  he  might  dispose  of  a  moiety;  as  it  was  a  con- 
sequent of  it,  that  if  he  did  not  dispose  of  it,  it  might  survive ; 
and  when,  by  reason  of  death,  one  was  not  capable  to  take,  it 
was  reasonable  in  itself  the  other,  who  was  capable  to  take, 
ehonld  take  all  for  the  performance  of  the  will. 

And  from  these  answers  to  the  objection  upon  Brett's  case, 
I  draw  the  reasons  why,  though  the  devise  be  to  Ferdinando 
and  John,  and  their  heirs,  and  Ferdinando  dies  before  the  de« 
visor,  John,  who  survives  the  devisor,  shall  take  all : — 

First,  For  that  John  was  capable  in  law  to  take  all,  and  in  wild's  case, 
such  a  limitation  by  deed  be  should  have  taken  all ;  and  it  is  a  l^  >'  &  good 
good  rule  that  you  ought  to  make  construction  of  a  will  ac-  gtruction  ofa 
cording  to  the  construction  of  grants  in  like  cases  at  the  com-  will  he  made 
mon  law,  unless  the  intent  of  the  testator  appear  in  the  will  it-  the^cousfruc- 
self,  that  it  should  be  otherwise ;  which  it  doth  not  here.   And,  tion  of  graau 
therefore,  it  is  a  clear  rule  in  law,  where  an  estate  is  limited  to  '^  ['J^^  ^^^ 
two,  and  the  oqe  is  capable,  the  other  not,  he  that  is  capable  mon  law,  uo* 
shall  take  the  entirety.    As  if  a  gifl  be  to  J.  S.,  and  his  first  |^  the  ia- 
son,  be  having  none  at  the  time,  or  to  J.  S.,  and  a  monk ;  or  testator  ap- 
to  J.  S.  and  J.  D.,  who  is  not  in  rerum  naiurd.    So  if  a  devise  pear  in  the    . 
were  made  to  A.  and  B.,  and  their  heirs,  and  there  is  no  such  th'atluhould 
person  as  A«  at  the  time,  B.  shall  take  all.  be  otherwise. 

And  as  where  a  grant  or  devise  is  to  two,  and  one  is  not  capa-  shenVwse 
ble  at  the  time  to  take,  the  other  takes  all.  The  same  reason  is,  it  is  a  clear  ' 
where  the  gift  is  to  two,  and  before  the  estate  perfected  (d)  '»|J®  *"  '*^ 

eskile  is  linUed  to  twe»  aad  the  one  is  ci^abley  the  other  not,  he  that  is  capable 
^^11  take  the  entirety. 

(if)  These  cases  correct  the  corrupt      land  is  given  to  two,  and  before  the 
passage  in  Carter,  p.  5u    **  So  where      estate  is  perfected,  one  takes  ;*'  which 
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1664.        one.  becomes  incapable,  which  is  our  case,  as  appears  bj  tibe 
^^^^^^^     ease  before  cited  of  a  grant  of  a  reversion  to  two,  and  one 
^^^        dies  before  attornment,  or  a  grant  of  a  reversion  to  two,  and 
Kemp.       ^^^  before  attornment  became  a  monk.     And  the  reason  is, 
there  is  one  capable  to  take ;  and  when  the  other  cannot  take, 
ui  res  valenty  it  is  more  reasonable  the  other  should  take  all, 
rather  than  he  that  is  capable  should  not  take ;  which  reason 
holds  as  well  in  devises  as  in  grants. 
3  Cr.  423.  Tijg  opinion  of  Popham  and  Fenner,  in  Fuller's  case,  went 

further;  for  there  was  a  case  put  of(e)  a  devise  to  A.  and 
his  heirs,  who  was  dead  at  the  time  of  the  will  made,  so  as  there 
was  none  such  then  in  rerum  naturd  /  and,  therefore,  they  held 
in  that  case,  that  the  heirs  should  take  as  devisees,  as  if  the  de- 
vise had  been  only  to  the  heirs  ofA.^  he  being  then  dead,  there 
is  clearly  a  good  devise ;  for  there  the  words  heirs  are  words 
of  purchase  as  well  as  limitation. 

I  do  not  go  alone  to  affirm  their  opinion  to  be  law :  but  it 

more  than  proves  that  which  I  mention  it  for;  vis.  that  these 

two  learned  Judges  held,  that  by  a  devise  to  two,  one  whereof  , 

is  not  in  rerum  naturd^  the  other  takes  all. 

'°<f!i  ^^^^        ^^^  second  reason,  or  rather  enforcement  of  the  other,  is 

the  law  looks  ^^^^  • — >"  ^^^  grants,  and  so  in  devises,  the  law  looks  upon  the 

upon  the  ge-   general  or  principal  intent  of  the  grantor  or  devisor.    And 

cfpal  intenr"  where   there  is  a  good  grantee  or  devisee,  and  that  geue^ 

ofthegrantor,  ral  purpose  or  intent  of  the  devisor  may  be  preferred,  thoiigh 

and  wVll^up-    ^^^^^  ™"y  ^^  *  variance  in  circumstances,  or  in  the  secondary 

hold  it,  ai-      or  consequential  intention,  yet  it  will  uphold  the  substance 

though  there  an^j  primary  intention  of  the  grant  or  devise. 

may  be  a  "^  "^  ^ 

variance  in  circun»taifces,  or  in  the  secondary  or  consequential  intent. 

5  Co.  46.  That  is  the  reason  of  the  common  cases : — A  man  covenants 

EuiFand^s^  to  levy  a  fine  to  uses  to  such  persons,  and  by  such  a  time, 

case.  though  it  be  levied  afterwards  to  other  persons,  or  at  another 

Dowroan's  ^i^^y  i'^^  tb>s  ^"^  ^^^'1  be  to  those  uses,  if  nothing  appear  to 

case.  the  contrary  ;  for  the  substantial  part  was  the  granting  it  to 

s  Co  80^8^'  ^^^^^  ^^^'  ^^^  ^^^^  ^^  ^^^  reason  of  Littleton's  case  in  his 
Cromweirs  Chapter  of  Conditions,  cited  at  large  out  of  2  H.  4.  in  the  Lord 
^^-  Cromwell's  case.    If  a  feoffment  be  upon  a  condition  to  en- 

Litt.  s.  S54.  feoff  the  feoffor  and  his  heirs,  the  feoffee  hath  time  during  his 
Performance  igfe^  unless  hastened  by  request ;  the  feoffor  dies;  the  feoffee  is 
cy  pre$.  ^^^  ^^^  ^^^^  from  the  condition,  but  must  make  it  cy  pres  as 

near  as  he  can.  So  if  a  man  be  bound  to  enfeoff  two  and  their 
heirs,  one  dies,  he  shall  enfeoff  the  survivor;  for  he  must  do  it 

■     ■■—■■    I  I  I  I    ■  I  111  »      ■      I       ■  — — — ^—a—  I      I 

seems  to  want  the  words  *'  one  be-     ham  and  Fenner  is  also  mil-stated  ia 

comes    incapable*'    to    follow    the     Carter. 

second  comma.  The  opinion  of  Pop*         (e)  See  note  (fi. 
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cypres.    Nay,  if  be  were  bound  to  enfeofT J.  S.  and  his  heirs,        1661. 
and  J,  S.  dies,  be  must  enfeoff  his  heirs.   And  it  differs  from     ^^^^^^^^ 
Brett  and  Rigden's  case,  for  that  was  a  limitation  of  estate  by        Davt 
the  devisor ;  and  the  heir  must  take  as  the  devisee ;  which  he       £^* 
cannot  but  upon  the  condition  the  conveyance  is  to  be  made 
de  novOf  and  so  may  be  made  to  the  heir.     And  this  is  (he  true 
reason  of  the  case  before  put :  if  a  devise  be  to  A.  for  life,  re- 
mainder to  B.  and  bis  heirs ;  A.  dies  before  the  devisor,  or  re- 
fuseth,  B.  shall  take  immediately.     Not  because  B.  might  dis-  Construction 
pose  of  his  remainder,  whether  A.  would  or  not,  as  was  urged  ^^P^^'- 
on  the  other  side ;  for  disposing  or  not  disposing  of  it  was 
not  there  within  the  primary  intention  of  the  devisor  ;  and  the 
reason  of  our  case  must  be  grounded  upon  the  intention  of  the 
devisor,  not  the  power  of  the  devisee.     But  the  intent  of  the 
devisor  was,  that  B.  should  take  an  estate;  and  though  it 
was  intended  he   should  not  take  immediately,   but  in    re- 
mainder, yet  rather  than  he  shall  not  take  at  all,  he  shall  take 
immediately ;  for  the  substance  was,  that  B.  should  take  an 
estate.     And  the  variance  in  the  circumstance  and  manner  of 
taking  it  shall  not  make  the  will  void.     No  more  here.    It  was 
intended  John  should  take  an  estate.     He  cannot  by  reason  of 
Ferdinando's  death  take  it  jointly,   therefore  he  shall  take  it 
as  he  may ;  that  is  Ferdinando  being  dead,  he  shall  take  it 
solely  and  entirely. 

Suppose  a  devise  is  made  to  baron  and  feme,  and  the  heirs  of 
their  two  bodies,  they  should  have  taken  by  undivided  moieties; 
the  wife  dies, — shall  the  husband  and  children  be  deprived  of 
this  bequest  because  the  husband  cannot  take  by  undivided 
moieties  ?  In  a  grant  or  limitation  of  use,  the  husband  would 
have  had  an  estate  tail,— why  should  he  not  have  it  in  a  will  ?  ttiYLwrt^'^'^™ 
Nay!  why  not  much  the  rather?  for  his  intention  appeareth  to  words  of  a 

give  it  from  his  heir,  and  that  the  husband  and  children  should  ^'*^.*?  ^V^^J 
?         .      ^  .     ,      ,        ,  I      .    .  II  the  intention 

have  it.  Because  the  husband  must  take  it  m  another  degree, —  ry  pret. 

not  now  by  moieties,  but  entirely, — what  reason  is  there  that 

the  substance  shall  be  lost  for  this  circumstance?     And  if  you 

allow  that  case,  you  must  allow  this.  In  both  cases  the  variance 

from  the  will  is  the  same ;  the  devisee  takes  by  entireties. 

Thirdly, — in  this  particular  case,  the  circumstances  upon  the 

will  make  this  construction,  (which  is  agreeable  to  cases  at  the 

common  law,) — that  the  survivor  (who  only  is  capable  to  take) 

fthall  take  the  whole, — much  more  strong ;  for  he  gives  divers 

legacies  and  portions^  and  makes  Ferdinando  and  John  exe^ 

cutors ;  and  then  devises  that^  in  case  his  personal  estate  fall 

short,  and  be  not  sufficient  to  pay  his  debts,  legacies,  and  por^ 

tionsy  that  so  much  of  his  lands  bequeathed  to  his  sons  Ferdi^ 

nando  and  John  as  shall  be  sufficient  to  pay  the  said  legacies 
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and  portions  shall  be  by  them  sold  for  and  toward  the  paj/meni 
and  satisfaction  of  the  same.  If  we  should  go  by  tbe  way  of 
arguing  in  Plowden's  commentaries,  and  ask  George  Kemp 
the  devisor, — Did  you  intend,  if  Ferdinando  die  before  John, 
that  your  debts,  legacies,  and  bequests,  should  be  unsatis- 
fied, and  your  heir  take  all  ?  would  not  he  or  we  for  him 
answer — No  ;  my  intention  was  contrary.  Nay,  would  he  not 
much  more  probably  have  said,  I  did  for  that  cause  limit  it  to 
my  two  younger  sons  and  their  heirs,  to  the  intent,  if  one  died, 
his,  part  should  not  go  to  the  heir  at  law,  but  to  the  survivor,  to 
perform  my  will  ?  And,  lastly,  I  look  upon  this  case  as  a  case 
of  more  general  concernment  than  it  may  seem  at  first.  Men 
do  as  much  or  more  at  this  day  pass  lands  by  will  as  they  do  by 
any  one  kind  of  conveyance.  How  frequent  is  it  by  will  to  pass 
over  lands  to  divers  trustees  and  their  heirs,  for  the  raising  of 
portions,  payment  of  debts,  &c. ;  or  to  settle  lands  upon  baron 
and  feme,  &c.  ?  How  frequently  do  some  of  these  die  before 
the  devisor  ?  It  will  be  a  very  hard,  1  may  say  unreasonable 
construction,  to  make  all  these  void  by  the  death  of  one  of  the 
devisees. 

So  that  I  conclude,  and  for  this  first  point  I  hold  that  John 
Kemp,  surviving  his  brother  Ferdinando,  takes  the  whole  which 
was  devised  to  them  by  the  will  of  George  Kemp,  the  &ther. 


SKELTON  V.  BIDE,  [a) 

Iiitr.  15  &  16  Car.  2.   Rot.  1442, 

(A.  seised  of  lands  in  fee  devises  them  <^  to  J.  his  wife  for  her  life,  and 
after  her  decease  to  E.  M.  bis  daughter  for  her  life  ;  and  after  the 
decease  of  J.  and  £.  M.,  and  also  after  the  decease  of  E.  L.,  then 
he  willed  to  the  issue  ef  the  body  of  E.  M.  opon  her  body  by  T.M. 
her  hasband,  begotten  and  to  be  begotten^  one  annuity  or  yearly  rent 
charge  of  40/.  per  annum,  equally  between  such  issues  to  be  divided:^* 
This  is  a  contingent  executory  devise  to  such  issues  of  E.M.  as 
should  be  alive  after  the  decease  of  J.,  E.  M.,  and  E.  L.) 

Bridgman,  C.J. 

Replevin  by  Robert  Skelton  against  Sir  Thomas  Byde^ 
Knt.  for  taking  a  gelding  in  a  place  called  the  Stable, 
in  the  parish  of  St.  Leonard  Shoreditch.  The  defend- 
ant makes  conuzance,  as  bailiff  of  Richard  Duke,  for 


(a)  Judgment  is  not  entered  on 
the  roll  in  this  case : — ^but  the  note 
in  the  manuscript.  No.  56.  fol.  150. 
is  that  it  was  adjudged  pro  dtfen-- 
denie  81  Apr.  17  Car.  S.  Mr.  Hargrave 
remarks  that  there  is  no  printed  re- 


port of  the  case  i  but  that  it  is  cited 
in  Nurse  v.  Yarmouth,  in  Lord 
N6ttingham*8  MSS. »  which  were  not 
delivered  to  the  trustees  of  the  Brt« 
tish  Museoro  with  the  rest  of  Mr. 
Hargrave'fe  CoUcction. 
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that  tbe  placecalled  tbe  stable,  in  quo^  S^c.  is,  and  at  the        166$. 
time,  tn  quo^  Sfc,  was  parcel  of  a  messuage  in  the  said     ^^^^^^^^ 
imridi,  called  the  Blue  Anchor ;  and  that  long  before,     SKEwaar 
'Sec.  one  Henry  Hodge,  now  deceased,  in  his  lifetime       Bids. 
was  seized  as  well  of  the  said  messuage,  &Cm  uncky  Sfc. 
as  of  four  messuages  and  one  garden,  with  the  ap- 
purtenances, in  the  said  parish,  in  his  demesnes  as  of 
fee,  and  held  the  same  in  free  socage ;  and  so  seized, 
<ift/e,  4*c«,  viz.  20  Sess.  8  Car.  apud,  ^c,  made  his 
last  will  in  writing ;  and  by  the  same  will  did  give  the  Devise  to  A. 
said  messuage,  unde^  Sfc.  inter  alia,  to  Joice  his  wife^  mainder  jrB. 
for  her  life,'  and  after  her  decease^  to  Elizabeth  Main-  for  life,  re- 
waring  his  daughter  for  her  life  ;  andimmedialeli/ afler  {k**|llfr|f^' 
the  decease  of  the  said  Joice  and  Elizabeth^  and  also  A.,B.,«nda, 
after  the  death  of  Edward  Lively  his  son-in-law^  then  forthespccW 
he  willed  and  bequeathed  to  the  issue  of  the  bodi/  of  the  ten,  an/uTbe 
said  Elizabeth  his  daughter  upon  her  bodj/  bj/  Thomas  bcg;otten  of 
Mainwaringf  then  her  husband,  begotten  and  to  be  be-  annuit^  ou^ 
gottat^  one  annuity  or  yearly  rent'Charge  of  iOLper  of  the  landi; 
anmmy  equally  between  such  issues,  to  be  divided,  to  Jf  d^^J^^jf 
be  issuing  and  going  forth,  and  yearly  to  be  received,  the  annuity 
had,  and  taken,  of,  out  of,  in,  and  upon  the  said  mes-  ^^  inarrear. 
auage,  with  the  appurtenances,  unde,  Sfc,  and  the 
said  other  messuages,  with  the  appurtenances,  unde, 
Sfc.  per  nomina,  Sfc.,  or  out  of^  in^  or  upon  any  part 
or  parcel  thereof,  at  four  most  usual  feasts  or  quar- 
terly days,  viz.  the  feast  of  St.  Michael,  &c.  or  within 
twenty-eight  days  next  afler  every  of  the  said  feasts, 
by  even  and  equal  portions ;  the  first  payment  thereof 
to  be  made  at  such  feast  of  the  said  feasts  which 
should  next  and  immediately  happen  after  the  deceases 
of  the  said  Joice,  Elizabeth,  and  Eklward  Lively,  or 
within  twenty-eight  days  next  following  the  said  feast, 
the  said  Joice,  Elizabeth,  and  Edward  being  dead. 
And  sets  forth  a  clause  of  distress  for  the  same  in  any 
part  thereof  (being  in  arrear  twenty-eight  days  after 
the  feasts)  to  and  for  such  issues  of  the  body  of  bis 
said  daughter  by  the  said  Thomas  Mainwaring  be- 
gotten or  to  be  begotten,  and  their  assigns ;  and  to  do 
all  such  acts  concerning  distresses  as  should  be  requisite 
and  accessary,  and  as  the  law  should  permit.     And  ?!**^5)[*^ 
that  afterwards,  and  before  the  time  tn  quo,  8fc.    Ult.  Death  of  A. 
Novem.  8  Car.  1.  apud,  £^c.  the  said  Henry  died,  of  i^o,  March 
such  estate  seised,  &c.  And  after  his  death  20  Marti i,  D^th  of  B. 
1650.  apud,  Sfc.  Joyce  died;  and  that  afterwards,  21  1650,  March 
Martii,  1650,  apud,  *c.  the  said  Elizabeth  died ;  which  J!;.- J]Jfe. 
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07  June,I6((0. 
Grant  of  one 
fourth  part  of 
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jlichard 
Duke  for  98 
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so  long  live. 
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Fonrth  ^rt 
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•rrear. 


Distress  le« 
▼led,  and 
lifeofR.M, 
averred. 

Plaintiff's  de* 
mUTh 


eaid  Elizabeth  at  the  time  of  her  death  had  issue^  SfC. 
of  her  body  by  the  said  Thomas  Mainwaring  lawfully 
begotten, — Joice,  Richard,  Anna,  and  Thomas  Main- 
waring,  apud^  SfC. ;  And  that  after  her  death,  viz.  the 
SI  Mariii,  Sfc,  the  said  Edward  Lively,  ^rpt/ef,  ^c. 
died ;  after  whose  decease,  the  said  Joke  the  daughter j 
Jiichard,  Ann,  and  Thomas  the  son,  were  of  the  said 
annuity  or  annual  rent  ofiOL  seised,  in  their  demesne 
^  offreehold,for  their  lives;  that  is  to  say,  every  one 
of  them  the  said  Joice,  &c.  of  a  fburtb  part  thereof 
per  se  ;  and  the  said  Richard  of  his  fourth  part  of  the 
6aid  annuity  or  annual  rent  in  form  aforesaid  being 
seised,  the  said  Richard  po5/ea  et  autea,  scilicet  S7 
Juniiy  12  Car.  2.,  apud,  S^c.  by  his  writing  indented 
between  him  per  nomen,  S^c.  of  the  one  part,  and  the 
said  Thomas  Byde  tunc  armiger,  modo  mil, .'  and  the 
said  Richard  Duke,p^r  nom.,8fc,  of  the  other  psLtijCujus 
altera  parti  sigillo,  idem  Thomas  Byde  hie  in  cur.proferi 
cujusdat.est  eisdemdie^  anddidgranttothe  said  Richard 
Duke,  his  executors  and  assigns,  for  and  during  the 
term  of  ninety-nine  years,  if  the  said  Richard  Main- 
waring  should  so  long  live.  To  which  grant  of  the  rent 
aforesaid,  so  made  as  aforesaid,  one  George  Gray,then 
tenant  of  the  freehold  of  one  messuage,  with  the  ap^* 
purtenances,  ex  quo  redditus prced.  est  et  tuncfuit  ex^ 
euns  postea  et  anteprasd,  tempus  in  quo,  SfC.  sciL  1  Mar^* 
Hi,  15  Car.  2.  apud,  Sec.  unde  prasfat.  Richard  Dnke 
attornavit  quam  quod  concess.  et  attorn,  prced.  pralextu^ 
the  said  Richard  Duke  was,  and  yet  is  of  the  said  fourth 
part  of  the  said  Richard  Mainwaringof  thesaid  annuity 
or  yearly  rent  of  40/.  for  the  said  term  of  99  years,  if 
the  said  Richard  Mainwaring  shall  so  long  live  pos- 
sessed. And  because  the  fourth  part  of  40/.  of  the 
said  annuity  or  yearly  rent  aforesaid,  being  50^.  at  the 
feastof  the  Annunciation,  15  Car.  S.  and  by  the  space 
of  twenty-days  next  after  the  said  feast,  after  the  said 
grant  made  by  the  said  R.  M.  to  the  said  R.  D.  in 
form  aforesaid  made,  and  after  the  said  attornment  so 
as  aforesaid  made  to  the  said  R.  D.prasdicto  temporcy 
S^c.  was  behind,  and  yet  is  unpaid,  the  said  Thomas 
Byde,  as  bailifiTof  the  said  R.  Duke,  for  the  said  50^, 
of  the  said  rent  so  being  behind,  doth  well  acknow-* 
ledge  the  taking  of  the  gelding  aforesaid,  in  the  place 
aforesaid,  in  quo,  S^c.  et  juste,  Sfc. ;  and  avers  the  life 
of  the  said  Richard  Mainwaring.  Upon  this  conu* 
0ance  the  plaintiff  demurs;    and   for  cause    ahews^ 
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that  it  iappears  not  by  the  conusance  that  Elizabeth  1665. , 
Mainwaringy  the  daughter  of  Henry  Hodge,  at  the  ^^^V*^^ 
time  of  the  death  of  the  said  Henry  had  issue  of  her  Skkltow 
body  by  the  said  Thomas  Mainwaring  her  husband  be*  Bide. 
gottefij  the  said  Joice,  Richard,  Ann,  and  Thomas  the  Cause  of  de- 
son,  or  any  of  them.     The  defendant  joins  in  de-  murrer. 

^  ^^^^^  Joinder  in  de- 
murrer. 


The  case  is  this : — 

In  a  replevin  for  taking  of  a  gelding,  the  defendant  makes 
conusance  as  bailiff  of  Richard  Duke ;  and  sets  forth  that 
Henry  Hodge  devised  the  Bell  Inn,  and  other  houses,  to  Joice 
his  wife,  for  her  life  ;  and  after  to  Elizabeth  Mainwaring  his 
daughter  for  her  life ;  and  after  the  decease  of  his  wife  and 
daughter^  and  of  one  Edward  Lively  his  son-in-law,  he  wills  and 
bequeaths  to  the  issues  of  the  body  of  his  daughter  by  Thomas 
Mainwaring  her  husband,  begotten,  and  to  be  begotten,  a  rent" 
charge  of  ML  per  annum,  equally  between  such  issue  to  be 
divided,  to  be  paid  quarterly,  with  clause  of  distress. — That 
Elizabeth  had  issue  by  Thomas  Mainwaring  living  at  her 
death,  Joice,  Richard,  Ann,  and  Thomas. — That  after  the 
death  of  Joice  Hodges,  and  Elizabeth  Mainwaring,  and  Ed- 
ward Lively,  Richard  Mainwaring  makes  a  grant  for  ninety- 
nine  years,  if  he  so  long  live,  of  his  fourth  part  of  the  rent  to 
the  said  Duke,  in  whose  right  the  defendant  makes  conusance 
for  50f.,'  being  the  fourth  part  of  the  rent  of  101.,  due  at  our 
Xadyday,  15  Car.  9.  Upon  this  conusance  the  plaintiff  de- 
murs ;  and  for  cause  shews  that  it  appears  not  Elizabeth  Main- 
waring, at  the  death  of  the  devisor,  had  issue,  the  said  four 
children,  or  any  of  them. 

The  general  question  will  be,  how  the  devise  of  the  rent  of 
40/.  to  the  issue  of  Elizabeth  Mainwaring  operates. 

It  is  limited  to  begin  after  the  death  of  Joice  the  devisor^s 
wife,  and  of  the  said  Elizabeth  her  daughter,  (to  whom  the 
lands  out  of  which  it  is  to  issue  are  limited  for  their  lives)  and 
after  the  death  of  one  Edward  Lively. 

It  is  also  devised  to  the  issues  begotten,  or  to  be  begotten,  on 
the  body  of  the  said  Elizabeth  :  and  it  doth  not  appear  upon 
the  conusance  whether  there  were  any  issues  bom  at  the  death 
of  the  devisor ;  or  whether  there  were  any  issues  born  before  or 
after  his  death,  which  died  before  Elizabeth  Mainwaring. 

The  strongest  against  the  defendant,  (who  in  a  replevin  is 
quasi  actor,  and  must  set  forth  his  title,)  and  the  most  for  the 
advantage  of  the  plaintiff,  shall  be  taken  to  be  the  case.  And 
therefore  it  shall  be  supposed,  if  it  be  for  the  plaintiff's  advan- 
tage, that  Elizabeth  Mainwaring  had  issue  living  at  her  father's 
(leatfa,*who  were  then  capable  to  take  by  devise.    As  also  that 


marref. 
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1665.        Elieabetti  Mainwariag  bad  issve  fiome  born  before  his  deatb, 
^"^^^^^^^     and  some  after  his  death,  who  died  in  the  life  of  Elizabeth 
Skelton     Mainwaring  their  mother* 
Bide.  '^^^  ^^^"S  supposed  to  be  the  case,  I  take  it  the  matter  of 

the  question  will  be  only  this — Whether  this  devise  of  the  rent 
of  40/.  per  annum  to  the  issiies  of  Elisabeth  immediately  after 
the  deceases  of  Joyce,  Elizabeth,  and  Edward  Lively  be  only 
a  contingent  executory  devise,  and  nothing  in  the  rent  passeth ; 
or  is  vested  in  any  of  the  issues  by  way  of  interest  during  the 
life  of  Elizabeth.:  and  so  no  issues  of  Elisabeth,  whether  born 
before  or  after  the  death  of  Hodges  the  devisor,  shall  take  dur- 
ing their  mother's  life ;  bat  those  issues  shall  only  take  who  are 
living  when  the  rent  comes  to  take  effect  in  possession ; — or 
whether,  by  this  devise  of  the  rent  to  the  issues  of  Elizabeth 
begotten  or  to  be  begotton,  any  estate  or  interest  in  the  rent 
do  pass  or  be  vested  in  any  of  the  issues  duriog  the  life  of 
Elizabeth. 

I  flhall  examioe  this  last  first  :-^ 

Whether  the  rent  do  vest  in  iaterest  to  any  of  the  issues 
duriqg  the  1Mb  of  Elinbeth ;  for  though  it  commence  not 
before,  to  take  effect  as  to  the  permanency  of  the  profits,  being 
There  majbe  to  begin  after  her  death,  yet  there  is  no  doubt  there  may  be  a 
apr^nt  in-  present  interest  in  a  rent  where  it  is  limited  to  commence  in 
for  a  term  oifuturo:  as  if  a  man  makes  a  lease  of  land,  or  a  grant  of  a  real 
years,  in  a  to  b^iu  after  three  lives,  the  lessee  or  grantee  hath  a  preaeat 
it  b  limited  to  interest  viested  Jn  hiin,  which  he  may  grant  or  dispose,  thou^gb 
commence  in  the  oommenoeaeat  of  it  in  possession  be  at  a  time  to  come. 

"S^slbly  d^be  ^"^  ^  ^^^  ^  ^®  ^*^^  ^  ^^^  ^^  ^^  ^  devise  of  laud  for 

or  by  a  con-     years,  or  a  rent  to  J.  S.,  to  commence  after  three  lives^  or  a 

commmi  Uw.  ^^  *^  come,  as  it  is  of  a  conveyaAceat  the  common  law.    It 

vests  a  present  interest ;  though  it  takes  effect  only  iufuiuro^ 

as  to  the  perception  of  the  profits* 

Now  if  any  interest  in  the  rent  vest  in  any  of  the  issues  of 
Elizabeth  before  the  rent  commence  in  posaessioa,  that  is,  dur- 
ing the  lives  of  Joyce,  Elisabeth,  or  Edward  Lively,  this  conu- 
sance is  naught. 
A  tenant  for        Or  first,  supposing  that   EUzabelh  had  issues  when  the 
life,  remain-    devisor  died;  if  the  rent  vested  in  interest  in  these  children 
sueof  A.^iT'    which  were  then  born,  it  cannot  vest  in  those  wJiich  shall  be 
the  remain-     after  bom.    As  if  A.  devise  a  sent,  or  land  to  the  issues^  or 
in  the  ime      ^^^i^^i^  ^^  B«>  ^^^  ^^  '°  ^^  ^^  issues  which  B.  had  at  the 
born  at  the     time  of  the  death  of  the  devisor  shall  only  take,  and  not  those 

£?Ji£L  ^^''^  ^  «^  .aer  Mv«. 

bom  issue  of       That  is  the  rule  of  the  common  law ;  if  an  estate  be  limited 

A.  cannot       |q  \fg^  whereof  one  is  cafiable,  the  other  ao^  he  that  is  capable 

aball  take  the  eatirety«    As  if  lands  be  given  to  a  man  €t 
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primogenito  filio^  he  having  none  at  that  time ;  or  to  a  man        l^b* 
and  such  woman  as  shall  be  his  wife,  the  son  born  after  a  wife     ^^-^v^^^ 
shall  never  take.   And  I  hold  the  law  to  be  the  same  in  a  case      Skki-toh 
of  a  devise  to  a  man  et  primogenito  jUto^  or  to  a  man  and  his        Bids. 
wife  that  shall  be:  the  man  takes  by  the  devise  presently,  but  Devise  to  a 
the  intent  appears  not  that  the  son  or  wife  should  take  by  way  man  ei  pri- 
of  remainder;  and  they  cannot  take  as  immediate  devisees;  "e'tSnhav?* 
and)  therefore,  not  at  all.  ing  none,  or 

And  this  is  warranted  by  the  reason  of  WUd'scase.  «  If  A."  ^/^^^f 
<8aith  the  book)  ^  devise  his  landto  B.  and  his  children  or  issues,  the  man  Ukes 
and  he  hath  no  issue  at  the  time,  this  is  an  estate  tail ;  for  the  ^^  ^* 
intejit  is  certaia  that  the  children  or  issues  shall  take ;  and  as  presently, 
immediate  devisees  they  cannot  take,  because  they  are  not  in  ^  Co.  17. 
rerum  naiurd;  and  by  way  of  remainder  they  take  not,  for  that 
was  not  his  intent,  for  the  devise  is  immediate ;  and,  therefore, 
they  shall  be  taken  as  words  of  limitation,  m.  to  the  children 
or  issues  of  his  body.'* 

In  that  case,  the  words,  it  being  a  will,  may  properly  bear  an 
interpretation  to  carry  an  estate  tail :  but  where  the  immediate 
devise  is  to  one  person  in  esse^  and  another  not  m  tsse^  which 
can  admit  no  such  interpretation,  all  would  have  vested  in 
those  which  were  in  e$sef  as  in  the  case  of  a  devise  to  a  man 
and  his  wife,  or  to  him  and  pnmogeniiofiio^  having  no  wife 
or  no  son  at  that  time ;  so  that  here  if  Elizabeth  had  any  issue 
at  the  death  of  the  devisor,  if  any  estate  in  the  rent  by  virtue 
of  the  will  vested  in  those  issues,  the  issues  born  after  could 
not  take ;  and  the  conusance  would  be  naught,  the  title  being 
made  under  Richard,  who  is  averred  to  be  one  of  the  ibur 
children  living  at  the  death  of  Elizabeth.  But  it  doth  not  ap- 
pear, and  therefore  shall  be  taken  against  him  that  pleads  it, 
that  he  was  none  of  those  who  were  born  when  the  devisor 
died,  (c)  And  it  will  not  alter  the  case  that  the  rent  as  to  com- 
mence futurdy ;  for  if  I  devise  a  rent  charge  to  the  children 
of  J.  S.,  to  commence  after  so  many  years,  or  after  the  death  4if 
A.  and  B.,  the  rent  vests  only  in  those  children  who  are  then 
in  esse;  for  the  difference  is  between  a  grant  or  devise,  and  a  A  grant  or 

limitation  by  way  of  use,  ms.  to  the  use  of  some  in  esse,  and  t^!?^i^^^ 
^  •  »i.  »  •■     •      .      A  II*       .«     .        limitation  by 

some  not  tn  esse.    If  I  grant  or  devise  to  A.,  and  Us  wile,  that  mr  of  use, 

shall  be,  A.  takes  all;  for  he  takes  all  at  first,  and  his  estate  ^'f^^^^ 

cannot  be  taken  out  of  him.    But  in  case  of  a  feoffment  to  the  n^iz.  s4o. 

use  of  a  man  and  his  wife  that  shall  be,  or  prinsogeniio  fiUo^  iCo.  loi. 

though  he  take  all  at  first,  yet  the  wife  or  son  take  after ;  not 

from  or  under  him,  bat  paramowtt  from  the  estate  which  «ms 

<^)  U  shall  be  coocluded  that  was  not  one  of  tiiem.  Sos  Moir 
sems  wm  tiMn  bora,  and  that  he     p.  SP7. 
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and  still  is  by  supposition,  in  the  feoffees  to  serve  that  con^ 
tingent  use  when  it  happens  ;  for  you  shall  not  make  fractionv 
of  estates,  that  an  estate  shall  be  settled  in  a  man  entirely  by  a 
devise,  and  after  come  to  be  divided  again  by  a  devise,  more 
than  by  a  common  law  conveyance.  If  I  give  lands  to  a  man 
for  his  life,  remainder  to  his  first,  second,  and  other  sons,  he  hav- 
ing some  in  e55e,  the  remainder  to  his  heirs  or  heirs  males  of  hia 
body,  the  estate  tail  is  executed,  and  the  sons  born  after  shall 
never  take.  Home  done  ierr.  al  baron  et  feme  pour  term  de 
kur  viesy  et  diutius  eorum  viventi  rem.  alhmred.deleur  deux  corps 
cest  in  estate  tail  executed  ratione  immediate  non  obst.  verbis  sta* 
tuti — quod  voluntas  donatoris  in  omnibus  observetur.  Sol  think 
it  is  in  case  of  a  devise.— If  a  man  devise  land  to  a  man  for  his 
life,  remainder  to  his  first  and  other  sons,  he  having  none  in 
esscy  the  remainder  to  his  heirs  or  heirs  males  of  his  body ;  the 
freehold  is  determined  by  the  accession  of  the  fee;  and  then 
the  estates  which  were  contingent  to  the  sons  shall  not  arise, 
for  there  was  no  particular  estate  to  support  them.  And  it  is 
all  one  when  the  estate  that  should  support  the  contingency 
determining  by  merger  or  surrender,  as  when  it  is  destroyed 
by  feofibaent.  Against  (his  I  confess  there  seems  to  be  the 
opinion  of  Popham  and  Anderson  upon  a  conference,  36  Eliz. 
»— A  devise  was  to  Edward  Cordall  for  life,  remainder  to  his  first 
and  second,  &c.  sons  in  tail,  remainder  to  the  heirs  of  the  body 
of  Edward,  who  resolved  that  the  estate  was  not  executed  for 
the  possibility  of  the  mean  estate  that  might  interpose ;  and, 
therefore,  it  was  always  disjoined  during  the  life  of  Edward 
Cordall,  so  that  of  that  estate  his  wife  could  not  be  endowed. 
Which  opinion  (with  reverence  to  the  justices)  I  conceive  was 
not  law  ;  for  even  in  case  of  an  use^  as  it  is  resolved,  1 1  Co. 
80,  Bowie's  case  ;  a  feoffment  to  the  use  of  one  for  life,  re* 
mainder  to  her  first,  second,  and  other  sons,  remainder  to  the 
heirs  of  his  body,  he  is  seised  of  an  estate  tail  executed  till  the 
birth  of  a  son,  and  then  by  operation  of  law  the  estates  are 
divided  :  but  if  no  son  be  born,  be  is  seised  of  an  estate  tail, 
and  then  if  the  possession  be  not  divided  again  by  the  birth  of 
a  son,  he  died  seised  of  an  estate  tail;  and  so  his  wife  shall  be 
endowed ;  for  an  estate  for  life,  and  an  immediate  remainder 
of  inheritance  in  the  same  person,  cannot  stand  together :  vide 
Utt.  s.  5S5.  and  C.  C.  299.  a.  b. ;  the  case  there  put  by  my  Lord 
Coke  is — ^**  A  feme  covert  is  tenant  for  life ;  and  the  rever- 
sioner confirms  to  the  husband  and  wife,  habendum  to  them  and 
thillr  heirs ;  they  are  joint  tenants  of  the  fee,  and  the  husband 
seised  in  the  right  of  the  wife  for  her  life;  for  the  husband  and 
wife  cannot  take  by  moieties  during  the  coverture."  And  he 
cites  18  iL3.  gO.  which  doth  not  warrant  his  cbbb,  and  it  is  quea- 
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tionable^    But  Littleton's  case  is  good  law :  '<  where  the  wife  is        1065. 
tenant  for  life,  and  the  lessor  confirms  the  estate  to  the  husband      ^^^^>^^^ 
and  wife,  habendum  for  their  two  lives,  the  wife  shall  hold  it      Skklxoh 
for  life,  and  the  husband  shall  have  the  land  in  remainder  for        g,^,^ 
his  life;"  for  there  is  no  alteration  or  enlarging  of  the  wife's 
estate  which  she  had  before  the  confirmation.    See  the  case  of 
Buttinger,  R.  59.    Stephen's  case,  B.  R.,  and  after  brought 
by  error  into  the  Exchequer  Chamber,  16  Car.  S. 

And  I  see  no  cause  why  we  should  vary  from  the  rules  of  Limitations 
common  law  in  such  cases,   but  that  limitations  of  estates  ^^^^^ 
should  have  the  same  construction  in  devises  to  agree  with  the  in  devises  to 
rules  in  law  as  in  deeds ;  as  if  I  devise  to  one  for  life,  remainder  *£^iJi*iJ| 
to  the  heirs  males  of  his  body,  this  is  an  estate  tail  esecutedj  law  as  in 
though  it  be  in  a  will,  as  it  would  be  in  a  deed.     So  if  I  devise  ^^^ 
to  one  for  years,  remainder  to  the  right  heirs  of  J.  S.,  who  is 
in  esse,  this  is  a  void  devise  of  a  remainder,  as  it  is  a  void 
limitation  as  a  deed. 

So  that,  as  I  said,  in  case  of  a  devise  of  a  freehold,  and  an 
immediate  estate  of  inheritance  in  the  same  person,  cannot 
stand  together;  and  if  one  be  swallowed  up  by  the  other,  they 
cannot  be  kept  on  foot,  or  disjoined  again.     But  in  case  of  a  limiutionsof 
feoffment  to  uses,  by  the  operation  of  law,  though  it  be  once  "^.^^H?~ 
executed,  the  estates  shall  cleave  asunder  when  the  son  is  Sevises. 
born ;  for  the  old  seisin  of  the  feoffees  supported  it.  But  there 
is  no  such  supposition  in  the  case  of  a  devise,  to  take  that  out 
of  the  devisee  which  was  once  vested  in  him ;  and,  therefore,  if 
a  devise  be  to  two,  the  one  not  in  esse,  the  other  shall  take  all ; 
and  it  shall  not  result  back  to  the  other  when  he  comes  to  be  in 
esse,  as  it  would  in  case  of  a  conveyance  to  uses.    And  in  case 
of  an  estate  which  takes  effect  in  fuiuro^  or  by  way  of  remain- 
der, where  the  words  may  be  otherwise  supplied,  those  who  are 
Dot  in  esse  at  the  time  of  the  etate  limited  shall  not  take.    As  3  cro.  SS4. 
in  Frederick's  case,  Tr.  36  Eliz.  C.  B. — A  fine  was  to  the  use 
of  B.  for  life,  and  after  to  the  use  of  the  children  of  C.  pro* 
creai;  there  were  two  children, then  born;     they  took  pro-    • 
sently ;  and,  therefore,  it  was  adjudged  that  the  children  after 
born  took  nothing  in  remainder. 

So  in  the  principal  case  here  if  any  present  interest  passed  by 
the  devise  of  the  rent  to  any  of  the  children  which  were  then  in 
essty  when  the  devisor  died,  this  conusance  under  Richard 
Mainwaring's  title,  who  doth  not  appear  to  be  one  of  them  who 
were  born  in  the  devisor's  lifetime,  will  not  be  good ;  it  not 
appearing  that  there  were  no  cildren  born  in  the  devisor's  life  ; 
and,  therefore,  shall  be  taken  strongest  against  the  defendant, 
that  there  were  such  children  born  in  his  life,  and  living  at  the 
death  of  tbo  devisor,  and  that  Richard  was  none  of  them. 
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1005.  In  tbe  next  place,  supposing;  Elizabeth  bad  no  children  wheir 

^"^^^^^^     the  devisor  died,  but  had  all  her  children  born  afterwards  ; 
Skeltok     ||,e„  if  ii,^  ^j^^g  of  this  devise  shall  be  construed  to  intend  a 
Bi0E.        present  devise,  and  not  only  an  executory  estate,  there  would 
be  three  things  in  tbe  case  against  the  defendant. 
Dyer  S04.  ].  That  it  would  be  a  void  devise,  because  it  intends  a  pre^ 

sent  interest  where  there  is  none  in  esse  to  take  it ; — that  is 
the  reason  of  the  books  of  a  devise  to  an  infant  en  venire,  (d)  If 
you  take  it  as  an  intended  present  devise  in  interest,  it  is  held 
to  be  void ;  for  none  is,  to  take  it ;  and  as  there  must  be  a 
grantee  as  well  as  a  grantor,  so  there  must  be  a  devisee  as  well 
as  a  devisor  of  a  rent  or  reversion.  If  I  devise  my  reversion,  or 
a  rent  fit  esse^  to  the  children  of  J.  S.,  who  hath  none  at  the 
time,  it  is  a  void  devise.  And  so  if  I  grant  a  rent  de  novo  to 
the  children  of  J.  S.,  who  hath  then  none  inesse^  to  begin  after 
J.  S.'s  death,  it  is  a  void  grant ;  for  a  present  interest  was  in- 
tended to  pass. 

9.  If  it  should  pass  a  present  interest  when  the  first  con- 
tingency happens;  that  is,  at  the  birth  of  any  one  issue,  then  it 
would  vest  in  that  first  issue ;  and  being  settled,  cannot  be  di- 
vested. There  is  no  paramount  estate  or  interest  from  which  it 
can  be  drawn,  and  settle  it  in  the  rest, 
so  Ass.  pi.  47.  Lands  devisable  were  devised  to  Alice  for  life;  and  after  her 
80  £.  6. 27.  decease,  that  the  lands  should  remain  to  Thomas  for  life,  ita 
quod  he  do  not  alien — quo  minus  propinquioribus  haredtbus  de 
sanguine  puerorum  prtcdicli  H.  (the  devisor)  post  mortem 
preedicti  Thomas  remanere  debeni.  The  devisor  had  two  sons 
and  a  daughter  Margaret ;  and  the  daughter  had  children,  not 
the  sons,  at  the  death  of  the  devisor.  And,  because  the  sons 
and  daughter  could  not  take,  for  they  are  pueri^  not  de  son* 
guine  puerorum,  the  daughters  of  Margaret  the  daughter,  born 
at  the  time  of  the  devise,  took  by  the  remainder ;  and  not  the 
children  of  the  sons  bom  after  the  death  of  the  devisor ;  for  it 
was  vested  once  in  the  others,  who  were  born  at  the  time  of  the 
death  of  the  devisor,  as  a  remainder. 

3.  Admit  it  should  not  vest  in  tbe  issue  first  born,  but  in  all 
the  issues ;  yet  if  it  vested  in  them  as  a  present  interest,  during 
the  life  of  Elizabeth  their  mother,  this  conusance  would  be 
naught ;  for,  suppose  there  were  six  issues  born,  if  every  of 
them  took  as  they  were  born,  then  the  rent  was  to  be  divided 
intosix  parts;  and  when  oneof  them  died,  that  part  ceased  ;  and 
here  is  a  conusance  of  a  fourth  part,  whereas  he  avers  that 
there  were  but  four  issues  at  the  death  of  the  mother,  which 
nay  be  true,  and  yet  there  might  have  been  six  issues  bom  ; 
and  if  all  take  as  they  are  bom,  then  the  conusance  should 
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have  been  onlj  for  a  sixth  part ;  and  every  nian^s  plea  shall  be      yl^?^!/ 
taken  strongest  against  himself;  so  that  I  hold»  if  this  devise 
by  H.  Hodges,  of  a  rent  of  40/.  were  a  present  devise  to  any  pi^^hafrbe 
issue  then  born  when  the  devisor  died,  or  did  come  as  a  pre-  uken  most 
sent  interest  to  any  issue  of  Elizabeth  during  her  life,  that  then  ^'^"^y 
this  conusance  is  naught.  eit 

But  notwithstanding  all  this  that  I  have  said,  in  truth  I  hold  That  con- 
this  is  but  a  contingent  executory  devise  of  a  rent  of  40/. ;  and  f"^^*^**^ 
is  as  much  and  no  more  than  in  effect,  as  if  the  testator  had  de«  which  makes 
vised  a  rent  of  40/.  per  annum^  to  commence  after  the  death  of  ff*^'^^®'^*^ 
Joyce  and  Elizabeth  Mainwaring,  and  Edward  Lively,  to  such  jaw  and  the 
issues  of  the  said  Elizabeth  his  daughter,  as  should  be  alive  intent  and 
when  the  rent  should  commence.    This  construction  makes  a  devisor, 
conformity  between  the  law,  and  the  intent  and  words  of  the 
devisor ;  which  no  other  construction  of  the  words  will  do : — 

First,  it  is  agreeable  to  the  rule  of  law.  I  make  no  question  Cases  ofexe- 
but  I  may  devise  my  land  to  such  of  my  children  or  issue,  as  ^^^  ^^ 
shall  be  living  at  the  death  of  the  survivor  of  A.,  B.,  and  C. ; 
this  is  an  executory  devise,  and  in  the  mean  time  it  descends  to 
my  heir.  So  if  A.  devise,  that  whereas  his  wife  is  enseini^  and 
that  that  child,  when  it  comes  to  the  age  of  twenty-one  years, 
shall  have  such  land,  be  the  law  as  it  will  in  the  case  of  a  pre- 
sent  devise  to  an  infant  en  ventre,  (which  I  will  hot  now  dis- 
pute) this  shall  be  a  good  executory  devise. 

And  as  much  in  effect  was  resolved  in  Bates  and  Amhurst*8 
case,  Mich.  15  Car.  2.  (e)  Norton  devised  all  his  lands  in  Kent 
and  Surry  to  one  of  Nicholas  Amhurst's  daughters,  that  should 
marry  with  a  Norton  within  fifteen  years  after  his  death ;  and 
appointed  Nicholas  Amhurst  to  receive  the  rents  for  the  heir 
which  should  marry  with  a  Norton.  Elizabeth,  the  daughter 
of  Amhurst,  marries  with  a  Norton.  This  was  adjudged  a  good 
executory  devise  to  Elizabeth  ;  and  yet  there  was  at  the  time  of 
the  devise  a  double  uncertainty ; — an  uncertainty  of  the  person 
— which  of  the  daughters? — and  an  uncertainty  of  the  estate. 

And  as  such  an  executory  devise  is  good  of  land,  so  much  An  executory 

more  of  a  rent  de  novo,  which  even  in  a  grant  may  be  exe-  f^^S? 

cutory,  and  limited  to  begin  de  fuluro,  or  after  the  death  of  subject  to  a 

another.     It  is  true,  such  a  rent  may  be  executory,  as  to  the  double  uncer- 

estate,  by  way  of  grant,  but  not  by  way  of  grant  to  a  person  not  ^^^  ^^^^  ^^ 

certain,  or  in  esse.     But  that  is  upon  another  reason,  because  a  rent  may 

there  must  be  a  present  grantee  as  well  as  a  grantor:  but  in  be  executory, 
r  "^        ....        rt»-^*t.  .-         andbehimted 

case  of  an  executory  devise,  it  is  sufficient  there  be  a  devisee  to  begin  <fi 

when  it  comes  to  take  effect.    As  if  I  devise  that  the  first  son  fiuuro:  but 

which  J.  S.  shall  have  shall  have  a  rent  of  40/.  per  annum  dur-  °omwcc& 

inghis  life,  this  is  clearly  good  as  an  executory  devise;  for  on  or  not  in  esse, 

■-      M , ,..    .  .  W         I     ■■«■■«■■■'     ■ " • 

{e)   See  tbts  caao  A«ii««a  in  sir.  FoArnc**  T&eause,  533, 
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executory  devise  doth  in  some  respects  resemble  a  contingent 
remainder;  and  as  such  a  contingent  remainder  to  one  not  in 
esse  is  good,  if  he  be  in  esse  at  the  time  when  the  contingency 
happens,  so  it  is  an  executory  devise. 

Then  for  the  devisor's  intent, — it  appears  that  when  the 
rent  commenced,  he  intended  all  the  children  of  Elizabeth 
should  take  the  rent  as  tenants  in  common  ;  for  the  words  are 
*^  equally  to  be  divided."  Then,  as  I  have  already  shewed,  this 
intent  cannot  take  place  if  this  rent  should  vest,  either  in  the 
issues  who  were  born  before  the  devisor^s  death,  or  in  any  of 
the  issues  first  born  after  his  death,  before  the  rent  commenced 
in  possession  to  exclude  the  others,  bom  also  before  the  rent 
commenced  in  possession. 

If  A.  devise  a  rent  to  the  children  or  issues  of  J.  S.,  to  com* 
mence  after  the  death  of  J.  S.,  1  hold,  if  J.  S.  have  any  issues 
living  at  the  time  of  the  death  of  the  derisor,  only  those  children 
shall  take,  and  not  those  after  born  ;  for  there  the  intent  of  the 
will  doth  not  appear  to  go  further  than  a  grant  at  common  law ; 
and  so  it  would  be  in  our  case,  if  the  rent  had  been  devised  to 
the  issues  at  the  time.  But  the  rent  here  is  devised  to  all  the 
issues  of  Elizabeth  ^^  begotten  and  to  be  begotten,  and 
equally ;''  whereby  it  is  apparent  the  will  intended  a  provision 
for  those  children  after  born,  as  well  as  for  those  who  were 
then  bom.  And  this  intent  of  the  will  cannot  take  effect  but 
by  making  construction,  that  this  is  an  executory  devise;  that 
the  rent  being  to  begin  after  the  death  of  Elizabeth,  all  the 
issues  which  she  shall  then  have  shall  have  the  rent  equally ; 
for,  as  I  have  shewed,  if  the  rent  vested  before  in  interest,  and 
did^not  depend  in  contingency,  the  issues  born  after  the  first 
vesting  thereof  could  not  take. 

In  Wildes  case  it  is  said,  '^  if  a  man  devise  lands  to  baron  and 
feme,  and  after  their  decease  to  their  children,  or  remainder  to 
their  children  ;  although  they  have  not  at  that  time  any  child^ 
yet  every  child  which  they  shall  have  after  may  take  by  way  of 
remainder.''  So  are  the  words  of  the  book ;  by  which,  I  con- 
ceive, it  is  intended  that  all  the  children  which  they  shall  have 
when  the  remainder  falls  shall  take,  and  in  the  mean  time  it  is 
in  contingency.  In  that  case  it  seems  to  be  implied  by  the 
word  ^^  although,"  and  by  the  reason  of  the  principal  case 
there;  and  I  think  the  law  is  the  same  if  they  have  some  child* 
ren  born  at  the  time  of  the  devise,  and  after  have  other 
children,  all  the  children  which  they  have  at  the  time  of  the 
remainder  falling,  shall  take  ;  for  the  limitation  is  by  way  of 
remainder  to  the  children,  and  not  to  take  as  immediate  de- 
visees. And  if  the  remainder  be  in  contingency  till  the  death 
of  the  pttr^atfi^  the  intent  of  the  rule  is  performed,  which  would 
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bare  all  the  children  to  take.    And  it  is  agreeable  enough  to       1^65. 

the  rule  of  law,  that  persons  be  tit  esse  when  the  remainder  falls. 

And  it  differs  from  Frederick's  case  of  a  feoffment  lo  the  use  of    Skeltoit 

A.  for  life,  and  after  to  the  use  of  the  children  de  C.  procreat*       j^^j^^^ 

which  was  by  way  of  use,  and  not  by  way  of  devise ;  and  not  it  issufii. 

to  the  children  indefinitely,  but  to  the  children  procreatis  ;  and  ciently  dgree- 

.  ..    ^  .1  -    J  •  A     J   J  A    L     •  able  to  the 

it  appears  not  that  the  remainder  was  intended  to  be  in  con-  rule  of  law, 

tingency,  but  to  test  in  those  who  were  then  born.    But  if  that  the 

it  had  bieen  to  the  children  of  C.  procreat.  et  procreand.  I  think  ^^^^i^' 

it  had  been  (though  by  way  of  use)  a  good  contingent  limita-  uke)  be  in 

tion,  and  the  remainder  would  have  been  in  contingency.    And  rermdndcr**** 

that  is  our  case  here,  and  much  stronger;  it  being  a  will,  and  falls. 

not  a  limitation  of  use.  Construction 

of  usas  and 
The  devise  is  to  the  issues  '^  begotten  and  to  be  begotten"  devises. 

of  the  body  of  Elisabeth  Mainwaring.  Th6  intent  was  appa* 
rent,  that  the  children  not  born  at  the  death  of  the  devisor 
should  take,  as  well  as  those  who  were  then  born.  But  then, 
.as  I  have  shewed  beforCi  none  can  take  tit  ptaesenii  till  it  be 
be  known  what  children  Eliaabeth  shall  have ;  which  cannot 
be  known  during  her  life.  So  that,  whether  Elizabeth  Main- 
waring  had  issue  bom  before  or  after  the  death  of  the  devisor, 
I  think  none  shall  take  the  rent  but  such  as  were  living  after 
her  death ;  and  then  the  averment  that  there  were  but  four 
issues  at  her  death,  and  the  conusance  under  one  of  the  fouri  ^ 

is  good ;  aac^  so  judgment  ought  to  be  for  the  defendant 
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1606.  BAINBRlbGG  v.  GARDINER  (d). 

(Where  an  estate  tail  was  of  the  gift  of  the  King,  and  the  reTereioH 
granted  oat  hi  fee,  and  re^cooTeyed  to  the  Crewn  in  fee,  a  reeorerjr 
sofiered  bjr  the  tenant  in  tail  barred  the  issue,  notwithstanding  th^ 
statute  of  34  and  35  H.  8.  c.  20.  (&).  The  true  constroction  of  that 
act  is^ — heirs  in  tail  are  not  boond  by  such  recoreries  only  as  shaiTl 
be  suffered  by  grantees  in  tail  of  the  Crown,  where  the  reTenion 
eontimued  in  the  Crown  from  the  time  of  the  original  gfaqt. 

That  the  King  is  deceired  in  the  granting  of  letters  patent,  how  to  be 
ihewn.) 

Note  of  a  conference  with  the  twe]?e  Judgesy  upon  a  doubtful 

case. 

Harg.  MS9.  This  ease  of  j^ainbridge  v.  Gardiner  was  seTerid  times  ar- 

iio.6a.  fol.  10.  ^^  j  ^^  ^^^  ^^^  ^  ^^ J  because  it  was  a  new  case  upon  tbe  sta- 
tute, S4  H.S.  c.  80.,  and  that  one  of  the  Justices  did  privately 
declare  bis  opinion  difTerihg^  from  the  other  three  of  us^  who 
held  for  tbe  plaintiff,  we  moved  the  Judges  of  the  two  other 
courts,  that  there  might  be  an  argument  in  it  before  us  all,  that 
we  might  receive  their  opinions  in  it ;  to  which  the  Lord  Chief 
Justice  Hidd,  and  the  Chief  Baron  Hale,  and  the  rest,  agreed. 
And  upon  the  first  Monday  in  Easter  term,  17  Car.  9.,  the 
case  was  argued  before  ten  Judges,  Justice  Brown  being  ab- 
sent upon  occasion  of  bis  wife's  death,  and  Baron  Tomer 
propter  mgrUudinem.  And  the  case  was  argued  by  Serjeant 
Waller  for  the  plaintiff,  and  serjeant  61yn  for  the  defendant ; 
and  afterwards  the  g7th  day  of  April  we  debated  the  case 
amongst  ourselves,  and  did  all  agree  for  the  plaintiff,  the 
'  Judge  who  was  before  of  a.  contrary  opinion  submitting 
io  OS. 

I  shall  shortly  deliver  the  reasons  of  their  opinions  in  those 
things  wherein  they  agreed.  Some  other  things,  as  concerning 
the  fine  by  Philip  Earl  of  Cheaterfield,  descent,  warranty,  &c. 
which  were  moved  at  the  bar,  were  not  debated,  so  as  to  grow 
to  a  resolution  on  them  ;  and  we  agreeing  unanimously  in  the 
main,  there  was  no  cause  for  it;,  and,  therefore,  I  shall  say 
nothing  to  them. 

(a)  '«  Adjudged  27  Mail,  17  Car.  MSS.  cited  by  Mr.  Butler»  Co.  Litl. 

«.**     MS.  No.  68.  fol.  9.  Mr.  Har-  378.  K.   note  328.    Lord  Notting- 

grave  refers  ta  this  case,  to  Hardres,  ham  seems  also  to  have  made  his 

409.  T.  Jones,  267.,    11  Mod.  316.  note  on  this  case;  see  below,  note 

aded.  (/). 

(6)  9.  P.  ia>Iiord  Ifotlipchaa*» 


tit  the  Ctmmim  PUa$  and  in  other  Courts.  iOS 

There  were  itwio  ^reat  question^  foiMle  io  tbia  ca9e :— 4b?  fir«t       1665. 
and  4he  diief  pokit  was,  Aaft  this  tstota  toil,  Jbeiof  ptf de  4)f  the     ^''^"^^^^ 
giftoftheiUni!^,  and  the  reversioa  heing  gniated  otA  in  lee,  BAi^BiuDias 
and  «hen  oe-«onveyed  to  the  Crowji  in  fce,  and  the  reirerpioii    Gab^inw, 
being  to  the  King  at  the  time  of  the  fine  levied  by  the  ioaue  in 
tail,  'Whether  the  reveraioii,  ^ng   ceaeitled  in  the  Crpfi^n, 
ttow  redhioeth  the  estate  tail  again,  within  the  rastraiat  of 
9ii  ii.  €.«^That  tenant  in  tail  cannot  bar  hie  i«ine  .by  .fine  cyr 
Tceo¥erjr. 

Wherein  the  great  objection  is,  tbat  the  words  of  the  act 
«re,  <^  that  no  each  irecevery  hereafter  -to  be  had  of  lands 
"wherecf  the  reversion,  or  remainder  at  the  time  of  .aueh  re- 
tcorery  bad,  shall'be  in4he  King,  shall  bind  or  conelade  the  heirs 
-in  tail.  'But  tbat  •after  the  death  of  every  such  tenant  in  tail, 
ngainst  whom  any  such  recovery  ehall  be  ^had,  the  lieir  in  tail 
niay«ater,&c.  the  said  recovery,  or  any  other  thing  or  things 
^hereafter  to  be  had,  .done,  or  sufiered  by  or  a^^ainst  any  such 
.tenant  in-tail  to  the  contrary,  notwithstanding/' 

And  Hhis  case  is  within 'the  very  words  of  thesstatute.  The 
reversion  is  in^the  King  at  thetiroe  of  thisfine;  and  the  statute 
-saitb  not,  that  the  reversion  shall  conCtfiiie  in.  the 'King  in  the 
same  quality  it  was  before;  and,  therefore,  it  is  sufficient  if  the 
•reversion  be  4n  the  King  at  the  time  of  the  recofiery,  or  other 
bar. 

'But  all  the  Judges  held  that  this  ease  was  out  «f  the  ala- 
tttte ;  nnd  the  issue  in  tail  was  barred  notwithstanding  the  re- 
version was  in  the  Crown.  And  they  gave  these  two  principal 
reasons  t — 

Ist,  Tbat  the  tenant  in  tail  was  'Set  free,  and  as  it  were 
emancipated,  from  the  restraint  set  upon  him  by  the  act  of 
'84  H. '8.  At  common  law,  (<r)  if  the  King 'had  made  a  gift  in 
tail  (>efore  the  stat.  Westm.  8,  the  issue,  post  prolem  suscila-' 
4am,  'htAuii  potesiaietn  alienandi:  vide  SO.  464.  456.  Lady 
Gfiffiu'and  8tanbope*s  cape.  But  this  was  restrained  by  that 
stat^  of  Westm.  2.,  not  only  in  the  case  of  the  King,  but  of  a 
oommen  •  person :  but  then  the  statute  of  4  H.  7*  sets  all  loose 
agatn,'atid  puta  it  in  the  power  of  tenant  in  tail  by  fine  or  re- 
covery to  bar  his  issue^  though  the  reversion  were  in  the  Crown. 
And  tys  power  is  not  taken  away  by  the  statute  of  33  H.  8. 
c.  36.  of  fines,  as  is  agreed  fn  Maekwilliam's  case,  Hobart,  fol. 

I,  SSS.    And  though  this  statute  of  33  H.  8.  by  eonstruetion 


(c)  *'  «V#<a  at  the  common  Uw,  if     aliened  to  bar  his  issue,  Riley  488.** 
the  King  grant  lands  in  fee  simple      LordNott  MSS.  cited  by  Mr.  Butler, 
conditional,  it  was  doubted  if  donee      Co.  Litt  S72;  b.  n.  323. 
pni  ^6Um  iu$eU0i€m  might  have 
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Bainbridgc 

V. 

Gardiner. 


Where  a  pri- 
vilege or  tree- 
dom  from  a 
restraint  is 
once  totally 
acquired,  it 
shall  not  be 
taken  away 
by  general 
words  of  a 
statute ;  or  by 
an  act  of  a 
third  person 
to  which  he 
who  hath  the 
privilege  or 
freedom  is 
not  content- 
ing. 


Argument  ab 
inconvementi. 


Tetters  not  only  the  recovery,  bat  also  the  fine  by  tenant  in  (ail 
of  the  King's  gift,  (which  my  Lord  Hobart  in  that  case  saith 
was  by  iin  oblique  and  indirect  strain)  yet  the  tenant  in  tail 
being  freed  from  these  great  fetters  by  a  grant  of  the  reversion 
out  of  the  Crown,  there  is  no  reason  that  he  should  be  deprived 
of  this  freedom.  And  the  construction  ought  to  be  made  of  the 
act  that  it  intends  by  the  reversion  being  in  the  Crown  the  re- 
version continuing  in  the  Crown  ;  which'  are  the  words  some- 
times used  by  my  Lord  Coke,  C.  C.  372,  though  in  two  other 
places  there,  commenting  upon  that  statute  34  H.  8.,  and  in- 
stancing some  cases  out  of  it,  it  is  expressed  '^  because  the 
King  had  no  reversion  at  the  time  of  the  recovery."  And  it  is 
agreeable  to  the  reason  of  law  in  like  cases,  where  a  privilege, 
or  freedom  from  a  servitude  or  restraint,  is  once  totally  ac- 
quired, it  shall  not  be  taken  away  by  general  words  of  a  statute ; 
or  by  the  act  of  a  third  person  to  which  the  person  who  held 
the  privilege  or  freedom  is  not  consenting ;  and  the  words  and 
intent  of  the  act  of  34  H.  8.  are  sufficiently  answered  by  putting 
it  outof  the  power  of  the  tenant  in  tail  (during  the  continuance 
of  the  reversion  in  the  Crown  tit  statu  quo)  to  bar  his  issue. 

And  it  was  said  that,  whereas  the  statute  of  91  Jac.  c.  19. 
of  bankrupt  makes  the  estate  tail  liable  whereof  no  re- 
version or  remainder  is  or  shall  be  in  the  King,  his  heirs  or 
successors,  of  the  gift  or  provision  of  the  King,  his  progenitors, 
heirs  or  successors,  that  is  to  have  no  othiBr  construction,  but 
that  such  entails  as  are  within  34  H.  8.  are  out  of  the  statute  of 
SI  Jac. 

And  other  cases  may  be  put  within  the  letter  of  the  statute 
of  34  H.  8.,  which  yet  were  out  of  the  statute  :  as  if  there  be 
tenant  in  tail  of  the  King's  gift,  the  King  grants  the  reversion 
out  of  him,  and  then  the  grantee  grants  the  reversion  to  the 
King  for  five  years ;  this  is  within  the  letter  of  the  act.  The  re- 
version then  being  in  the  King,  yet  it  shall  not  hinder  a  com- 
mon recovery.  In  that  case  the  reversion  was  not  in  the  King* 
in  the  same  manner  as  it  was  before ;  no  more  in  the  principal 
case ;  for  now  the  King  is  in  the  per  by  the  Lord  Burleigh 
and  Sir  William  Mildmay,  and  the  tenure  in  capite^  which  is  a 
great  cause  of  the  issues'  <^  remembrance  of  the  profit  they 
have  by  the  service  of  their  ancestors  done  to  the  King,'*  as  the 
words  are  in  the  preamble  of  the  act,  is  quite  gone. 

Sdly,  The  second  reason  upon  which  many  of  the  Jadgas 
did  principally  rely  was  ab  inconvenientif  the  infinite  mischief 
and  trouble  which  might  happen  to  purchasers  if  such  revest- 
ing of  reversions  aliened  out  of  the  Crown  might  bring  them 
within  the  danger  of  the  statute.  For  when  they  find  the  re* 
version  once  taken  absolutely  oiit  of  the  Crown  they  look  no 


m  the  Common  Pleas  and  in  other  Courts.  405 

farther;  and  if  they  should,  the  reversioDs  might  be  revesled        1665. 
again  in  such  manner  as  might  not  easily  be  found  out ;  and     ^'^^'^^^^ 
the  search  and  trouble  to  purchasers  and  others  concerned  to  ^i'tbridgk 
know  whether  the  reversion  was  granted  again  to  the  Crown    q     "' 
or  not  would  be  endless.  ardineb. 

In  Wiseman's  case,  S  Co.  15.  speaking  of  making  intails,  and 
granting  the  remainders  to  the  Crown,  it  is  said  that  by  *<  se- 
cret and  unknown  limitations  of  the  remainders  to  the  King,pur- 
chasers  are  deceived,  and  the  tenant  in  tail  in  possession  is  de- 
prived of  the  power  which  the  law  gives  him  to  dock  the  re- 
mainder;'' and,  therefore,  excludes  such  estates  tail  with  re- 
mainder in  tail  made  by  common  persons  out  of  the  statute  of 
34i  H.  8.  The  very  same  mischief  (and  upon  the  same  reason) 
it  is,  to  bring  estates  tail  with  reversions  expectant,  once  taken 
oat  of  the  Crown,  and  then  after  regranted  by  the  subject  to 
the  Crown,  within  the  restraint  of  34  H.  8. 

The  third  reason  is  ab  authoritate.  It  was  said  that  the  con- 
stant opinion  hath  been,  that  the  reversion  being  once  granted 
out  of  the  Crown,  the  estate  tail  is  absolutely  freed,  though  the 
reversion  be  regranted  ;  and  so  it  was  held  by  the  Lord  Chief 
Baron  Davenport,  in  his  reading  upon  this  statute ;  and  it  was 
said  that  this  very  consequence  was  drawn  by  the  advice  of  the 
said  Serjeant  Davenport,  George  Croke,  and  Sir  Thomas 
Crewe,  Mr.  Levins,  who  was  then  a  barrister  of  five  years' 
standing,  drawing  it  according  to  their  directions.  And  the 
current  opinions  have  gone  thus;  and  the  common  course  hath 
been  [when  there  hath  been  cause  to  take  reversions  out  of  the 
Crown  for  particular  purposes,  with  intent,  after  these  per- 
formed, io  resettle  the  estate  again  as  before,]  to  destroy  the 
entail,  and  to  take  a  new  entail  out  of  the  Crown.  And  this 
two  ways — 

First,  It  hath  been  held,  if  the  tenant  in  tail  levy  a  fine,  or 
suffer  a  recovery  to  the  King,  that  this  is  out  of  the  statute. 

But,  secondly,  In  most  cases  the  reversion  hath  been  put 
out  of  the  Crown,  and  then  the  tenant  in  tail  hath  barred  the 
entail ;  and  when  that  which  was  intended  bj  lease,  jointure, 
&c.  hath  been  let  in,  then  to  put  the  inheritance  into  the 
Crown,  and  to  take  the  estate  tail  de  novo  out  of  the  Crown. 

In  my  Lord  Baltimore's  case,  which  concerned  the  Lord 
Arundel,  which  was  remembered  by  divers  of  the  Judges,  there 
was  an  entail  made  out  of  the  Crown  to  Baynton,  and  the  re- 
version was  taken  out  of  the  Crown,  and  the  like  recognizance 
as  in  our  principal  case  ;  and  the  reversion  being  out  of  the 
Crown,  a  common  recovery  was  suffered  by  the  tenant  in  tail 
to  the  use  of  the  recoverprs,  who  regranted  the  land  in  tail, 
and  then  granted  the  reversion  back  to  the  Crown  according  to 
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Baimbbidoe 


1665.  ^  the  condition.  The  qne^tion  g;few  upon  ibid  second  cowrey-' 
ance  in  tail,  whether  it  was  a  provision  of  (be  Cfown }  BmA  it 
was  insisted  upon  that  it  must  appear  of  record  to  be  a  proT»' 
Gardiner,  sion  of  the  Crown.  But  15 Car.  I.  B^  R«,  Bramstoiiy  Jonesy 
&c.  being  Justices,  it  was  the  opinion  of  the  CoU#t  tbort  it  wao 
matter  6(  fact,  whether  it  was  an  estate  tail  of  tbo  pfOvtsiGdi  of 
the  Crown,  or  not ;  and  they  left  it  t6  the  Jntf,  who  Ibniid  if 
to  be  an  entail  of  the  provision  of  the  Crown.  Am!  two  marm 
trials  were  after  npoh  that  point ;  all  wbkh  WMt  tho  aa«0 
Way,  though  it  was  strongly  objeeted,  thlit  the  tow  eif&ls  tail 
was  drawn  out  of  the  first  estate  tuit  whitb  Wai  decked  by  U» 
common  recovery;  end,  secondly,  that  nothing  appeared  ia 
the  grant  or  patent,  or  otherwise  of  reeoi^d,  ttaet  this  laal  intail 
Was  of  the  provision  of  the  Ktn^. 

But  that  case  does  toot  cotne  to  our  principal  eese  |  for  there 
was  no  interruption  of  the  pfivity  between  the  lest  teneot  ie 
tail,  and  the  last  reversion,  adftiittiiig  it  to  be  of  the  provision 
of  the  Crown. 

And  Edgetombe*8  cade,  16  &  I7Jac.  was  remembered. 
King  Henry  the  Eighth  gave  lands  to  the  Lord  Lovell  epon 
trust,  to  the  intent  to  convey  to  Edgecombe  in  tail,  with  re« 
mainder  to  the  Crown,  which  he  did  :  but  the  deed  was  not 
inrolled,  whereby  the  King^  did  not  take  the  remeieder ;  and, 
thereibre,  it  was  agreed  de  novo,  tbet  a  common  retovery  abeeld 
be  bed,  and  that  after  the  recovery  the  laeds  shonld  be  tmtt^ 
veyed  to  Edgecombe  in  tail,  with  l^mainder  to  the  Orown ; 
which  was  done  accordingly.  The  question  there  Was^  wbetber 
the  first  intention  of  making  tbe  first  entail  by  the  provisioii  of 
the  Crown,  with  remainder  to  the  Crown,  tvouM  serve  to  make 
the  second  entail  and  remainder  to  be  of  <h6  pivyvfsion  of  the 
Crown.  But  that  case  differs  from  our  principal^sase  as  Ae 
Lord  Baltimore's  did. 

The  second  point  in  this  cbisetras, — ^whether  the  recogim 
zance,  and  the  condition  of -it  as  they  ere  here  feand,  do  dif- 
ference this  case  from  other  ceses,  where  the  privity  is  gone, 
and  the  reversion  is  taken  out  of  the  Ctt>Wn,  and  regratoted. 
And  it  hath  been  strongly  insi^ed  epon,  that  it  appears  upon 
record  that  the  inteiit  of  the  Queen  was,  that  no  prejedtce 
should  come  nntdlie^,  but  only  as  to  the  letting  in  of  the  lease 
for  sixty  yean>,  if  it  had  been  mnde  by  Sir  Tbotiiefl  fitenbope; 
and  that,  though  the  reeo^nistinee,  &o.  be-e  distidotrecord, 
yet  all  shall  be  taken  but  as  one  easereeoe ;  and  Ibe  patent  4o 
the  Ldrd  Burleigh  and  Sih*  Welter  MiMhaey  was  ad  ImmUem 
petitioned  of  Sir  Thomas  Stanhope,  end  so  tbe  tenttit  ie  4ail 
still  restrained  by  3%  H.  8.  And  it  ^Ms  Anther  lA^ed^  thtt  it 
is  not  a  clear  graht  of  the  reversion  out  of  tbe  Orowii|  but « 
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kind  of  equitable  rigbt  at  least,  and  remedy  for  the  Queen  to        1665. 
have  it  again,  which  will  preserve  the  incidents  to  it ;  as  a  bare     ^^^^^^^^ 
rig^t  will  support  a  contingent  remainder,  or  a  condition  revest  l^^i^BaiDoi 
the  reversion  in  the  (^rown,  and  leave  the  issue  in  tail  in  statu    Gardiner. 
quopriu9/  which  afterwards  some  of  the  Judges  denied,  and 
others  affirmed  in  the  case  of  a  condition. 

Secondly,  }t  was  urgec|,  if  this  es^te  tail  was  left  wholly  free 
after  the  reversion  revested  in  the  Crown,  that  then  the  King 
was  deceived  in  his  grant  of  the  reversion  in  fee  to  the  fjords 
Burleigh  and  l^Fildroay,  and  so  it  is  void.  J^nd  it  is  not  against 
law  to  couple  and  take  in  the  consideration  appearing  upon 
aDolber  matter  of  record  into  the  King's  grant ;  and  that  no 
case  can  be  put  where  it  appears  upon  record  that  the  King  is 
deceived^  that  his  grant  shall  be  good ;  and  they  cited  17  E.  3. 
59.  (d)  cited  also  1 1  Co.  74.  the  case  of  the  Friars  Carmelites ; 
whcj  to  avoid  the  Statute  of  l^ortroain,  and  to  extinguish  the 
mesne  seigniories,  procured  a  feolfmen^  to  the  King,  and  letters 
patent  from  the  King  to  themselves  ;  and  though  the  cosin  an^ 
fraud  was  not  contained  in  the  grant  ma(}e  to  the  King,  but  ap- 
peared only  by  averment  dehors,  yet  the  c]iarter  was  acyudged 
(upon  a  scire  facias  in  the  Chancery)  to  be  repealed.  Jind  in 
Sir  Hugh  Cjiolniley's  case,  the  Court  takes  notice  of  frauds 
apparent  without  the  finding  of  jthe  Jury ;  and  in  our  principal 
case,  if  the  issue  take  advantage  of  this  grant  out  of  the  Crown 
(ipitended  only  for  levying  a  fine  for  years  sur  concessit  J  it  is  a 
kipd  of  fraud. 

But  all  the  Judges  here  held,  that  upon  this  recognizance, 
and  jthe  condition  of  it,  it  appears  the  Queen  only  intended  tp 
prevent  prejudice  to  her  own  reversion,  which,  by  a  common 
recovery  whilat  the  estate  was  in  the  Lord  Purleigh  and  Sir 
Walter  Mildmay,  would  have  been  gone :  but  did  not  loqk 
to  prevent  the  predjuice  to  (he  issue,  but  the  contrary;  for  the 
iQueen  gave  way  to  ii  lease  for  sixty  years,  to  begin  after  Sir 
Thomas  Stanhope's  death.  And  upon  that  lease  only  IS/.  5s.  Sd. 
rent  is  reserved,  whereas  the  rent  payable  over  to  the  Crown 
is  above  100/.  And  they  resolved  that  the  recognizance  makes 
no  alteration  in  this  principal  case : — 

First,  For  that  it  provides  only  for  the  Queen's  reversion  :— 

Secondly,  The  recognizance  was  a  coUaterc^l  thin^  out  of 
the  patent,  and  operates  not  upon  it,  being  another  convey- 
ance :  but  the  Queen  rested  upon  her  security  if  any  thing  had 
been  to  her  hurt ;  and  the  case  of  17  E.  S.  6?.  (d)  as  I  think, 
proves  not  that  which  is  inferred^  that  the  King's  grant  may 


408  Judgments  and  judicial  arguments 

.1065.       be  avoided  by  taking  in 'matters  collateral,  or  dehors y  gene^ 

^^"^^^^"^      rally.   The  principal  case  there  is  good  law ;  viz.  that  a  grant 

Bainbrid«e  ^^g  ^j^jg  ^^  ^ljg  jj^jpg  ^^  ^j^g  jjj^g^^  ^jj^^  jjg  should  grant  to  the 

Gaep'iner.   Priars  Carmelites  in  mortmain,  and  so  to  destroy  the  seigniory 
of  the  bishop  of  Winchester,  of  whom  the  lands  were  holden  ; 
and  the  King  granted  in  mortmain  accordingly ;  the  King's 
charter  was  repealed  by  scire  fadas  for  this  fraud.    But  this 
.   doth  not  appear  to  be  made  void  by  the  reason,  or  rule  of  the 
common  law,  as  my  Lord  Coke  said  :  but  it  was  by  the  Sta- 
tute of  Mortmain,  7  Ed.  1. — "That  no  person,  arte  vel  in' 
jurioj  shall  offend  against  that  s&tute,"  which  words  are  twice 
repeated  there— and  gives  power  to  the  chief  lords  to  enter. 
And  in  the  case,  91  E.  S.  46.  the  case  of  the  Master  and 
Scholars  ofMerton,  after  the  King  was  petitioned,  as  he  must 
where  an  estate  was  made  to  him,  they  entered  in  such  case, 
and  the  entry  was  adjudged  good : — and  5  R.  2.  pi.  2.  No. 
92j  there  was  a  petition  of  the  commons  that  a  religious  per- 
son procured  others  to  infeoff  the  King,  and  the  King  to  grant 
in  mortmain  to  hold  of  the  King,  and  to  extinguish  the 
seigniories.     It  was  answered  that  if  such  feoffment  were 
made  without  the  assent  of  the  lords  mediate  that  they  may 
enter,  as  in  the  Statute  de  Religiosis :  but  if  a  grant  were 
made  to  the  King,  to  the  intent  that  the  King  would  grant 
(to  hold  of  himself)  to  J.  S.,  a  single  person,  though  cosin  is 
a  thing  averable  and  odious  in  law,  and  may  be  pleaded,  yet, 
without  alleging  express  cosin,  nay,  perhaps  though  it  were 
alleged,  the  charter  would  not  be  repealed.    In  Alton  Wood's 
case,  the  fourth  exception,  43.  b.,  to  letters  patent  was,  that 
the  King  granted  in  consideration  ot  the  surrender  of  letters 
patent,  where,  in  truth,  the  estate,  it  being  in  a  feme  covert, 
could  not  be  surrendered ;  and  so  the  King  being  deceived  in 
his  consideration,  the  patent  was  void.    But  it  was  over- 
ruled ;  for  it  did  not  appear  by  any  express  matter  in  the 
letters  patent,  that  the  King  intended  a  surrender  of  the 
former  estates,  but  of  the  letters  patent,  whereby  those  former 
estates  were  granted ;  and  the  book  (e)  gives  it  for  a  rule, 
that  '<  it  would  be  dangerous  to  make  the  King's  grants  void 
by  construction  upon  inferences  and  arguments  without  direct 
and  express  matter  contained  in  the  letters  patent"   And  in 
Doddington's  case,  2  Co.  34.,  the  Judges  would  take  no  no- 
tice of  the  auditors  particular ;  for  they  said  they  ought  to 
found  their  judgments  upon  the  patents  themselves.    And  in 
our  principal  case  there  is  nothing  in  the  patent  itself  to  the 

(e)  The  words  the  book  are  not  in  the  mraaicript. 
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XiOrd  Barleigb  and  Sir  Walter  Mildmay  out  of  which  it  can        1665. 
be  inferred  that  the  King's  intention  was,  that  the  issue  in  tail     ^^^vx*/ 
should  not  be  prejudiced  after  that  grant  made  to  them.  Bainbridoe 

A  third  point  was  argued,  whether  the  fine  by  Philip  Stan*    G^j|f». 
hope,  being  issue  in  tail,  in  the  life  of  the  tenant  in  tail  (and  so 
not  within  the  express  words  of  the  statute,  which  are,  of 
things  done  and  suffered  btf  tenant  in  tail)  bar  those  who  are 
his  issue. 

This  was  not  much  spoken  to :  but  divers  of  the  Judges  held 
it  did  not,  and  also  denied  the  law  to  be  according  to  Stratford 
and  Dover's  case,  (/)  C.  C.  373.,  where  the  disseisor  of  tenant 
in  tail,  the  reversion  in  the  Crown,  levies  a  fine,  and  five  years 
pass,  whether  it  shall  bind  the  issue  in  tail ;  which  case  is  also 
cited  by  Justice  Jones  in  Stone  and  Newman's  case :  but 
they  resolved  nothing  as  to  this  point,  having  given  their  opi- 
nion so  fully  on  the  first  point. 

■■        ■  ■        ti  III  I  I  I      .1    M.  I       I  II  )       ■    I  I  .^.m^^^m^^m^^^m^ 

(  /)  "  It  seems  to  some  that  the  it  suffers;  aod  such  sufferance  ex- 
case  of  Stratford  and  Dover  abore  tends  to  the  act  in  which  they  were 
quoted  is  not  lawi  fpr  in  8  Rep.  1 1.  not  parties,  by  Sir  Orlando  Bridg- 
JMagd.  Coll.  case,  it  is  adjudged  man.**  i«ord  Nottingham's  MSS. 
that  the  fine  does  not  bar  the  col-  cited  by  Mr.  Butler  in  note  S8!|. 
lege,  not  being  parties,  because  the  Co«  Litt.S7S.  l^ 
)3  Biiz.  makes  void  all  acta  which 
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COLLING  WOOD  «.  PACE(fl). 

(Derise  to  the  heir  of  N.  and  to  tbe  heirs  of  the  said  heir  for  ever, 
held  to  be  Toid,  as  N.  was  liviDg  at  the  decease  of  the  testator(A). ) 


Harg.  M SS. 

No.  55.  fol. 

58. 

In  the  Court 

of  Common 

Pleas. 


This  term  (c)  the  great  case  of  CoIling;wood  and  Face  was 
argued  by  the  Judges,  who  were  divided  in  opinion  in  it. 
Browne  and  Hide  for  the  plaintiff, — That  two  breltbren,  being 
naturalized  several,  the  issue  of  one  might  inherit  to  the  other. 
See  the  reasons  at  large  in  my  argument  (d). 

But  we  all  agreed  in  this  point : — Sir  John  Ramsey,  being 
seised  in  fee  of  the  rectory  of  Kingston,  in  reversion,  expectant 
upon  an  estate  liipUed  U>  bi9  wife  for  \m  M^y  ap4  hav^i^g  ^ 
brother  Nicholas,  who  was  an  alien,  but  bad  issue,  Patrick, 
bis  only  son^  bom  in  England:  and  Sir  John,  having  by 
his  will,  made  6  Jac.^  devised  that  his  executors  should  pay  io 
Nicholas  100/.  pcf  annt^m  for  fortj^  years^  if  }ie  live  so  lon^^ 
towards  the  maintenance  and  bringing  up  of  ^is  el4est  so^^  de- 
^ . 


(a)  Mr.  Hargrave's  note  on  this 
case  in  No.  55.  fol.  52.  b  as  follows: 
<*  In  Vol.  III.  of  these  Mannscripts^ 
fol.  56.  to  78.,  Lord  Briclgman*s  ar- 
gument in  C.  B.  is  given,  and  S.  C. 
in  C.  B.  1  Keb.  65.  and  I  Sid.  19S. 
$>  C.  in  the  Exchequer  Chamber, 
Vol.  II.  of  these  Reports,  81  to  109. 
Lord  Bridgroan*s  argument;  fol.  1 10. 
.to  113.,  Judge  Windham's  argu- 
ment; and  fol.  114  to  1S8.  Lord 
Hale*s,  hot  the  last  only  as  in  1  Yen- 
tris,  41 S,  S.  C.  in  the  Exchequer 
Chamber,  1  Sid.  193.,  Hardres,  2S4., 
1  Keble,  174,  S06,  265,  535,  579, 
685,  603,  670,  and  esg.""  Upon  the 
division  of  the  Judges  in  the  Com- 
mon Fleas,  the  opinion  of  the  Ex- 
chequer Chamber  were  taken,  where 
this  copious  argument  seems  to  have 
been  delivered;  see  1  Keb.  699.  It  was 
held  by  Hale,  C.  B.,  and  by  six  other 
Judges,  against  the  opinions  of  Sir 
Orlando  Bridgman  and  of  two  other 


Judges,  that  the  plaintiff,  a  natiye- 
bom  son,  of  a  naturalized  son  of  an 
alien  not  naturalized,  should  inhe- 
rit to  another  naturalized  son  of  the 
alien. 

(5)  The  point  on  the  will  was  de^ 
termined  in  the  time  of  the  Com- 
monwealth, in  another  case ;  see  2 
Sid.  26.  50.  and  148. 

(c)  "  Tr.  IS  Car.  2."  Harg.  MSS. 
No.  55.  fol.  52. 

(rf)  The  argument  at  large,is  inNo. 
67.  fol.  56.  of  Mr.  Hargrave's  col- 
lection. So  much  only  of  it  is 
printed  here  as  relates  to  the  point 
on  the  construction  of  the  will; 
upon  which  the  Court  agreed.  That 
part  of  it  which  related  to  the  point 
adjourned  to  the  Exchequer  Cham- 
ber is  probably  better  stated  in  tbe 
argument  of  Sir  Orlando  Bridgman 
there;  and  it  b  printed  at  length 
from  No.  56.  fol.  81.  of  the  manu- 
script, in  p.  414.  of  ibis  volume. 
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viseth  in  these  words :— <<  Itm,  I  give  and  bequeath  unto  the     y}^^* 
heir  of  roy  brother  Nicholas  Ramsey,  and  to  the  heirs  of  the    ^^^'^ 
said  heir  for  ever,  all  that  manor  and  parsonage  of  Kingston,    ^1^^ 
upon  the  trust  and  confidence  that  the  said  heir  and  heirs  shall  ^ 

from  time  to  time  pay  and  discharge  all  the  debts  and  spe-       Pace. 
cialties  which  I  owe  and  am  chargeable  withal,  excepting  such 
debts  which  are  mentioned  in  a  schedule  hereunto  annexed  ;'* 
— and  dies  within  a  fortnight,  Nicholas  and  Patrkh  being  both 
liting. 

I  conceive  this  devise  is  void.    In  -Wildes  case,  6  Co.  16.  ^o.  57.  foL 
[land  was  devised  to  A.  for  life,  remainder  to  B.  in  tail,  re-      '  ^^^' 
mainder  to  Rowland  Wyld  and  his  wife ;  and  after  their  de« 
ceases  to  their  children,  they  having  then  a  son  and  a  daughter. 
The  question  was,  whether   Rowland   and  his  wife  had  an 
estate  tail  orjor  life,  with  remainder  to  their  children  for  life;} 
which  case  was  argued   before  all  the  Judges  of  England. 
The  Judges  first  considered  the  judgment  of  the  common  law, 
if  the  conveyance  had  been  made  by  the  devisor  in  his  liles 
and,  secondly,  what  reason  there  was  why  the  judgment  should 
not  be  according  to  the  rule  of  law.    No  reason,  as  it  is  there 
said,  can  be  given,  but  the  intent  of  the  testator  :  but  that  in-  The  intent 
tent  inust  be  manifest  and  certain,  not  obscure  and  doubtful.  ^,^t^^||^ 
fHobart,  S2S.,  Ann  Needler's  case  makes  a  diferenee  in  the  nifestand 
King^s  grants  between  the  intent  mental,  and  the  express  in-  ^2^^*°^^^ 
tent  legal.]     That  rule  is  also  laid  in  Cownden's  case,  Ho%art,  doubtfuU 
32, — That  the  devise  mast  be  taken  according  to  the  intent  of 
the  devisor :  but  that  intent  must  be  so  eapressed  in  the  will 
written,  that  it  may  be  eertaki  to  the  court,  and  not  against 
law.    Now  it  is  clear  by  a  cooveyanoe  at  the  common  law,  an 
immediate  estate  limited  to  the  heir  of  Nidiolas  was  void,  and 
would  convey  nothing  to  Patrick. 

First,  because  he  was  an  alien ;— secondly,  because  his  fiither 
was  alive,  and  so  be  was  no  heir. 

Then  for  the  intent  it  is  to  be  agreed  here,  that  when  the 
Earl  devised  ^<  to  the*heir  of  his  brother  Nicholas/'  that  by 
the  word  heir  he  intended  to  design  some  person  certain,  and  '<  Heir^  con- 
that  it  shall  not  be  taken  to  be  a  word  of  limitation  of  estate;—  ^jJiS"  *o1t 
the  rather  also  because  it  is  a  devise  to  the  heir,  and  ike  heirs  person  cer- 
ofibat  *rfr,  so  that  the  latter  words  only  are  the  words  of  li-  Jjj*"*^^  If 
raitation;  and,  therefore,   I  conceive  the  principal  case  in  limitations 
Co«nden'«  case,  and  Aahenburst's  case,  come  not  home,  nor  are  of  an  estate. 
any  mutherity  to  guide  this  case ;  for  the  devise  to  the  heirs 


(«)  This  is  the  **  jirgument  at     deliyered  in  the  Common  Fleas,  in 
brge,^  of  Sir  Orlando  Hridgman  on     Tr.Term,  IS  Car.  8. 
Ihc  oonstriictmn  «f  the  iriils  «Bd 
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1061.        makj  or  right  heirs  maUy  there  amount  not  oolj  to  describe  tbe 
^'^^>^^^    persoDi  but  also  to  limit  the  estate ;  and  there  be  probable 
CoLiiiHo*     grounds  to  conjecture  he  intended  Patrick  to  be  the  devisee, 
^^^       because  the  devise  was  to  take  effect  immediately  after  his 
Pace.       death,  and  during  the  life  of  Nicholas;  for  there  was  an  ez« 
Indida  of  a     press  devise  to  Nicholas  by  tbe  will,  and,  therefore,  he  could 
testator's  in-    ^^^  intend  a  legal  heir^  but  heir  according  to  the  vulgar  ac- 
ceptation of  the  word.    And  possibly  he  might  not  know  the 
Christian  name  of  Patrick,  for  it  appears  by  the  will  he  knew 
«        not  the  Christian  names- of  his  bretbren-in*law  who  married  his 
sisters. 
Where  the  But  we  are  to  expound  wills,  not  to  make  them  ;  and  where 

intent  of  a  the  intent  appears  not  clearly  and  demonstratively  otherwise, 
pears  not^  ^®  ^^  to  judge  the  words  of  a  will  according  to  the  construct- 
clear,  we  are    tion  of  law  upon  such  words  in  a  deed. 

woidbo^fhiS  '^*®  not  clear  he  intended  it  to  Patrick  particularly;  for 
will,  accord-  then,  if  Patrick  had  died  before  him,  Patrick's  son  William 
'ons^tructio  ^^^9"^^  ^^^  ^^^^9  "®^  ^^Y  other  son  of  Nicholas,  whereas  by 
of  law  upon  his  will  he  intended  the  heir  of  Nicholas  should  take,  and  his 
such  words  in  i,ei„^ 

Secondly,  It  is  not  clear  he  intended  the  eldest  son  of  Ni- 
cholas at  the  time  of  the  devise ;  for,  if  he  had,  he  might  have 
named  him,  as  he  did  in  the  other  part  of  the  will  name  the 
eldest  son  of  Nicholas. 

Thirdly,  possibly  he  might  intend  only  a  legal  heir  who 
might  take,  and  transmit  it  to  his  heirs  collateral,  which  could 
not  be  here  if  Patrick  took ;  and  might  conceive  that  Nicholas, 
his  children  being  post  nati,  were  capable  as  heirs,  and,  there- 
fore, might  devise  it  so,  and  not  know  the  force  of  law,  that 
there  cannot  be  hasres  viveniis;  and  possibly  in  regard  the 
countess  his  wife  had  an  estate  for  her  life,  he  might  imagine 
the  devise  could  not  take  effect  till  after  her  death  (and  a  re- 
mainder may  be  limited  to  one  not  capable)  and,  before  her 
death,  Nicholas  might  be  naturalized.  Every  one  of  these  may 
be  conjectured  as  well  as  any  one  of  them  ;  there  is  no  clear 
certainty  of  his  intent  in  the  will.  [If  the  devise  here  had 
been  to  the  heirs  of  J.  E.,  an  Englishman,  and  he  outlived  tbe 
devisor,  I  take  it  somewhat  a  strong  case  the  devise  should  be 
void;  for  there  was  a  possibility  it  might  have  been  good  in  a 
legal  sense.  The  case  of  an  alien  makes,  indeed  a  difference. 
But  it  appears  not  by  the  will  that  Nicholas  was  an  alien,  nor 
doth  it  appear  he  took  that  into  consideration.  Perhaps  he 
did  not, — and  what  ground  have  we  to  suppose  it  ?] 

And,  therefore,  having  chosen  such  a  description  of  the  per- 
son to  whom  he  deviseth,  as  requires  the  law  to  ascertain  it^ 
that  devise  must  fall  within  the  legal  acceptation^  and  be  a 
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legal  beir,  or  otherwise  he  takes  not.    And  I  hold  it  a  good  1661. 

rule  in  case  of  wills,— that  the  intention  to  pass  an  inheritance  ^^^^^>r^^ 

to  any  person,  contrary  to  the  words  of  the  will,  or  rule  oFlaw,  Collino- 
must  not  only  appear  within  the  will  itself,  but  must  be  so  ex- 


WOOD 


V, 


pressed  that  it  be  certain  to  the  court,  which  it  is  not  in  this       p^cb. 

^*8e.  Implication 

against  the 
words  of  a  will,  or  aa  intention  against  a  rule  of  law,  must  be  so  expressed,  that  it 
be  certain  to  the  Court 

And  it  is  a  good  marginal  note  in  Hobart,  33.  in  Cambden's  IHaum  re- 
case : — "  No  man  shall  shew  me  a  case  in  law,  where  by  pur-  SSa^visor 
chase,  by  a  devise  to  an  heir,  any  may  take  that  is  not  heir  may  make 
indeed,  without  declaration  plain."    That  case  is  put  of  the  ^*j[^^p„|.! 
heir  of  the  devisor :  but  the  reason  is  the  same  where  the  same  chase,  by  a 
expression  is  used  in  a  will  concerning  the  heir  of  another.         P^J?'^  ^5^^" 

A  great  objection  hath  been  made, — that  construction  ought  ^u^ 
to  be  made  ut  res  valeai;  and  by  this  construction  the  will  is 
void  in  its  first,  creation ;  for,  first,  Nicholas  being  an  alien,  he 
could  have  no  heir; — secondly,  that  he  could  not  be  hasres  rt* 
ventis.    I  answer,  it  is  true  that  the  law  is,  that  an  alien  can 
have  no  heir,  and  that  one  cannot  be  his  father's  heir  in  viid 
pairis.    But  if  this  objection  have  any  force,  it  must  be  sup- 
posed that  the  devisor  was  a  lawyer,  whereas  the  law  supposes 
him  inops  consiliiy  and  the  question  is  not,  what  the  operation  The  question 
of  law  is  upon  tho  devise,  but  what  he  intended  by  it.    And  his  y^^jji 
intention  must  be  gathered  by  his  words,  and  his  words  con-  what  the  ope- 
strued  according  the  letter  and  legal  propriety  of  them,  where  "upon^*^ 
nothing  appears  to  the  contrary;  and  it  not  being^t^^fcf  that  words,  but 
Patrick  was  reputed  heir,  or  known  by  the  name  of  heir  of  jJSjj^^^J^ 
Nicholas  in  Nicholas  his  life-time,  which  is  matter  of  fact ;  I  by  it    The 
conceive  the  words  in  the  will  shall  have  such  interpretation  *'*Jj^^'* 
as  they  should  have  had  in  a  grant  or  conveyance  at  the  com-  thered  from 
mon  law,  and  no  other ;  and,  consequently,  that  the  devise  ^?J^  ®^ 
cannot  be  good;   because  Nicholas  had  no  heir  at  the  time  of  and  the  words 
the  death  of  the  devisor,  no  more  than  a  devise  to  a  coipora-  construed  ac- 
tion not  founded,  or  a  person  not  in  esse^  Hobart,  33. ;  9  H.  6.  £iter"Mid  ^ 
S3. ;  and  Hobart,  33.  Counden's  case.  le^  pro- 

And  for  express  authority  in  this  case,  besides  the  judgment  g[J|2^  ^j^ 
of  the  Court  heretofore  in  ^this  very  point,  I  know  the  opinion  naikbtg  mp- 
of  my  Lord  Bramston,  Justice  Bacon,  and  some  other  very  J^J^^**^ 
learnea  persons  now  living,  did  in  the   point  fully  concur 
therein. 
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(CoBstrQction  or  acts  of  naturalization.) 
'Bridgman,  *C.  J. 


Gawen  Collingwood  broaght  an  action  of  trespass  and  eject' 
nient  against  Perses  Pace ;  and  declares  that  John  Raipsey, 
the  SOth  of  Joly  1656,  at  Kingston-upon-Thames,  did  demise 
'"  *^c£m*^  *®  '*™  ®°®  messuage,  one  garden,  500  acres  of  land,  500  acres 
jSer(/).  of  meadow,  and  500  acres  of  pasture,  with  the  appurtenances 

in  Kingston,  amd  the  rectory  of  the  church  there,  from  1st 
June  then  last  past,  for  seven  years;  by  virtue  whereof  the 
plaintiff  entered,  and  was  thereof  possessed  till  the  defendant, 
ihe  said  fiOth  day  of  July,  did  him  eject,  to  his  damage, 
&c.  And  upon  not  guilty  pleaded,  there  is  a  special  verdict 
found  :— 

That  as  to  all  the  tenements  aforesaid, 'besides  the  said 

rectory,  the  Jury  find  the  defendant  **  Not  guilty." 
But  as  to  the  rectory,  they  say,  that  one  "Robert  Ram- 
sey, an  dlien,  born  of  Scottish  parents  in  Scotland, 
and  a  subject  of  the  King  of  Scotland,  before  the  ac- 
cession of  the  Crown  of  Scotland  to  the  Crown  of 
England,  has  four«ons,  m.  Robert,  the  firstborn 
son,  Nicholas,  the  second,  John,  bis  third,  and  George 
his  fourth,  all  aliens  born. 
That  Robert,  the  first  son,  had  issue  three  daughters; 
Margaret,  Isabel,  and  Jennet,  all  aliens  born,  yet 
living. 
And  that  Nicholas,  the  second  son,  had  issue  of  his 
body,  Patrick,  born  in  England,  at  Kingston  afore- 
said, Slst  May,  1618  ;  and  that  Patrick  had  issue 
IVilliam,  born  in  England,  &c.  yet  living. 
And  that  the  said  John,  who  was  afterwards  Earl  of 
Holderness,  naturalized  by  act  of  parliament,  begun 
•  lOMartii,  '1  Jac. ;  and  find  the  act  tit  hcec  terba: 

which  is  to  this  e'ffect : — 
Tbat  he  and  his  children  to  be  born  be  natural  subjects, 
and' be  adjudged  and  taken  in  every  respect,  condi- 
tion, and  degree,  and  to  all  intents  and  purposes,  the 
King's  natural  liege  subjects  of  this  realm ;  and  as 
free  to  all  intents,  constructions,  and  purposes,  as  if 

they  had  been  born  within  this  realm.    S.  And  shall 
naturalizing 

Anthonj  Si^te  and  Francis  Sapte,  his  brother,  makes  no  mention  of  the  children 
of  either  (f). 


a^aaluralica- 
tioB,Hchiidrani 
areB#iflMB- 
tioned.    JkA 
act  before 
one  made  5 
Geo.  8.  and 


(/)  "  7  Mad  1664,  16  Car.  8/*  Harg.  MSS.  No.  56.  fol.  81. 
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be  mabled  and  adjvdged  able^  to  all  intents,  con«        1M4. 
sCrnclibna,  and  ^orpodes,  to  demarid,  faaTO,  and  enjoy,      v^V^^/ 
afty  inanonr,  IbndR,  and  tenements ;  and  to  make  their    ^^^^^<^^ 
MBort,  aAd  pedigree  to  any  of  their  ancestors  lineal         ^^ 
and  collateral,  by  reason  of  any  desciefnt,  remainder,       Piiclk 
or  akiy  othw  title,  which  riiall  dfe^end  dv  grow  tlhto 
them ;  as  also  to  prosecute  suits,  and  other  lawfttl 
things  whatsoever,  to  do  as  lawfully,  franhly,  ftilly, 
libieraUy,  sure,  and  lireely,  as  if  they  'had  been  bom  in 
'England,  and  as  other  ^sotfs  here  mfay  'Ao. 
And  further  find,  that  lAse  said  George  was  also  na- 
tnitiUflsM  by  a  like  act  of  parliamefit,  in  7  Jae.,anli 
find  Ae  act  in  hecc  verba  ateo;  and  that  the  said 
George  Imd  issoe,  Jolin,'Ae  lessor  tfrfHie  plaintiff,  Ms 
eldest  son  born  in  England,  &c. 
Anff  find,  that  John,  Earl  of  Holderriess,  was  seised  in 
ite  <>f  tberectory  in  question,  lield  of  the  King,  as  of 
htstaiati6r  of  E^st^Greenwich,  in  sbcage;  and  con- 
veyed it  to  the  use  of  himself  for  life,  the  remainder  to 
Martha  bis  wife  fbr  life,  the  remainder  to  his  own 
right  heirs ;  and  find  the  will  tnhaic  vtrba  ;  had  that 
the  Earl,  the  9Mi  of  Jdnuary,  1  Car.,  died  withoat 
issue,  and  that  the  said  Marthk  "survived  him,  'and 
'entered  into  the  rectory,  and  married  the  Lord  Wil- 
loaghby. 
And  find,  that  10  July,  1696,  Geoif;e  died,  having  issue 

the  said  John,  the  leisor  of  the  plahitifll 
And  that  Nidiohs,  uU.  Mi^j  1638,  died,  leaving  the 

said  Patrick,  his  only  ton,  living. 
And  that,  89  Feb.  10  Car.,  an  inquisition  undel*  tfie 
great  seal  was  taken  at  In  Surrey  ;  by 

which  it  was  found  that  the  iBarl  died  without  issue, 
and  without  heir,  whereby  the  said  rectory  escheated 
tb  the  ^King ;  and  find,  that,  tkct.  ifeS,  10  Car.,  the 
'King  did,  by  his  letters  jpatebts,  &c.  grant  the  said 
riectory  to  William  Murray,  and  his  heirs ;  and  the 
t^eversion  thereof,  Stc 
And  find,  that  the  said  Lord  Willotighby,  and  Martha 
his  wilh,  *Wilf)ate  'MOrTAj,  and  Patrick,  after  the 
death' of  Nicholas,  did  grant  their  estates  in  the  satd 
rectory  to  the  Earl '  of  Ef^in  and  Edward  Sydnam, 
and  their  heirs. 
And  that  Martha,  6  Junii^  1641,  died. 
And  that  John,  the  lessor  of  the  pkintifl",  uli.  Junii^ 
1642,  entered  intotiie  rectory,  and  vi^as  thereof  seised, 
prout  lex  postulate  and  being  so  seised,  made  the 
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1064.  lease  te  the  plaintiff,  who  entered  ;  upon  whom  the 

^^^'v^^  defendant,  as  servant  to  the  Lord  Elgin  and  Sydnam^ 

CoLLiNG«  and,  by  their  command,    entered.      But^    whether 

^^^^  guilty  or  not,  the  Jury  pray   the  advioe  of  the 

f^cM.  Court,  &c. 

Upon  this  record  the  case,  in  effect,  and  as  to  the  matter  for 
trhich  it  was  adjourned  hither,  is  this ;— Robert  Ramsey,  an 
alien,  born  in  Scotland  before  the  accession  of  the  Crown  of 
England  to  King  James,  had  issue  sons,  aliens,  Robert,  Nicho- 
las, John,afterwards  Earl  of  Holderness,  and  naturalized  by  act 
of  Parliament,  1  Jac,  and  George,  naturalized  by  act  of  Par- 
liament, T.Jac,  who  afterwards  had  issue  John,  the  plaintiff's 
lessor,  bom  in  England  ;  Nicholas  had  issue  Patrick,  bom  in 
England,  1618,  who  bad  issue  William,  born  in  England,  and 
yet  living. 

John,  the  Earl,  having  purchased  the  rectory  of  Kingston 
in  question  j  died  seised  thereof  without  issue;  Nicholas  dies, 
George  dies,  John,  the  lessor  of  the  plaintiff,  being  his  son 
and  heir. 

The  question  is,  whether  John,  the  lessor  of  the  pfaintiff,  the 
son  of  George,  the  heir,  hy  descent,  to  the  Earl  bia  uncle ;  of 
that,  for  want  of  an  heir,  the  rectory  shall  escheat  unto  the 
King,  of  whom  it  is  holden. 

To  make  this  not  to  be  the  case  upon  th^  verdict,  one  ob^ 
jection  was  made  by  my  brother  (A),  who  fifst  argued  for  the 
plaintiff.  That  it  is  expressly  found  that  Robert,  the  fiitheri 
was  born  of  alien  parents,  and  that  he  had  issue  four  sons, 
aliens :  but  it  is  not  found  that  their  mother  was  an  alien,  and 
therefore  she  shall  be  intended  an  Englishwoman ;  and  so, 
without  question,  by  her  line,  John  and  Greorge^  the  two 
brethren,  were  inheritable  one  to  the  other. 

But  this  hath  already  received  a  full  answer.  Her  husband 
appears  upon  record  to  be  born  out  of  the  King's  allegiance, 
A  wife  shall  ^^^  ^^  ^^^  ^^^  &U  bis  sons  there  ;  she  shall  be  presumed  a 
be  presumed  native  where  her  husband  lived,  and  had  issue,  unless  the 
whmher  contrary  had  been  expressly  found.  To  which  I  shall  add, 
hiubaad  that  this  was  not  the  point  argued  at  the  bar,  for  diflBiculty 

K^iui*^  whereof  the  case  was  adjourned.  That  in  rei  veriiatc^  the 
the  contrary  mother  was  also  onleitato  in  Scotland,  and  so  the  matter  itself 
founYb*tiL  **  *®  receive  the  determination  of  this  Court,  whereas  it 
record  (0.       ^^^^  ^®D  agreed  by  all  that  have  argued  this  case,*— 1st,  That 

(A)  Windham,  J.   1  Keble,  681.  Jadgm,    who  ^ve  Jadgment    for 

andHarg.  MSS.56.  fol.  114.  the  plaintiff;    1    Teatris*  4».|  1 

(0  To   this   Sir    Matthew  Hale  Kehle,671. 
ap^d,  against  the  opinion  of  other 
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neither  the  davgfaterB  of  Robert,  tbe  con  of  Robert,  bein^f       1604. 
aliens^    nor  Patrick,    the   son    of    Nicholas^  though   born     ^"^^^^^ 
in  Bnglaad,  can  inherit,  because  his   father  was  an  alien,    CoLLxire^ 
tbongh  desoended  from   the  elder   brethren  of  John  the  ^^ 

Earl.  Pace. 

And,9dly,  That  as  the  etftate  cannot  descend  to  them,  so  Where  an 
neither  do  any  of  them  stand  in  the  way  to  hinder  the  descent  ^^Q^^^e 
to  George.    The  difference  bath  been  often  pot,  ont  of  onr  eMestofse- 
books,  between  the  case  of  a  son  or  brother,  aliens^  who  are  in  I^'^^l^"^/^^ 
law  as  nan  esisientesy  and  the  brother  or  son  of  a  person  at*  being  an 
tainted  as  to  this  point  (it).  alieit.  this 

And,  Sdly,  That  there  is  no  difference  between  the  descent  hbderUe 
to  George,  and  the  descent  to  John  bis  son,  the  plaintiff^  who,  descent  to  the 
Jure  representaUonis,  is  the  same  with  bis  father.  IrTroth^'if 

So  that  now  the  point  of  the  ease  is  come  to  this :  John  enabled  to  * 

Ramsay,  and  George  Ramsay,  two  brothers,  of  alien  parents,  ^.^®  [f  h^b'd 

are  natoralized  by  two  several  acts  of  parliament, — the  one  been  at- 

Mrchaseth  land,  and  dies ;  whether  the  lands  shall  descend  to  ^°^^f  ^^  ^. 
T.        .,  '  Dr.  and  St.  23. 

toe  other.  Br.  deniz.  7. 

And  as  to  the  point  of  descents,  there  will  not  be,  tbongh  in  42  £.  s.  2. 
80BM  other  respect  there  may  be,  an  essential  diftrence  bet-  31  ^\ 
tween  tlie  two  sons?  of  an  alien  bom  in  England,  and  the  two  Cosenagc,  5. 
sons  of  an  alien  who  are  naturalized,  and  so  had  a  civil  birth 
here;  and  so  the  point  of  the  case  will  come  to  be  the  same  in 
effiset  with  that  put  4>y  my  Lord  Coke,  and  wherein  he  hath 
delivered  his  opinion  negatively.    An  alien  cometb  into  Eng- 
land, and  hath  issue  two  sons ;  one  of  them  purchases  lands, 
and  dies :  whether  the  other  of  them  -  shall  be  his  heir.     I  say 
it  will  come  to  be  the  same  point  in  effect,  unless  there  be 
something  especial  in  the  penning  of  these  acts  of  naturaliz- 
ation of  John  and  Greorge  Ramsay  to  alter  the  case,  which  I 
II  I  -  j_ -  -  -■     ■ 

(Xr)  Lord  Hale*9  statement  of  this  Bro.  Deaiz.   14.    But  Brook  cites 

pont  is  in  1  Ventris,  417.  where,  in  against  the  Year  Book,  Doctor  and 

Hk;  BargnTe*8  copy,  in  the  British  Stndent  $  and  seemingly  with  appro- 

Miuemn,  the  foUowiag  note  is  pre*  balaoo.    tte  alsa  cites  the  same  doc- 

*erved:  trine  from  Doctor  and  Student, 'in 

'*  Ace.    Cro.    Jac.    539.      Co.  ti]t.  Descent^  pL  57.   It  is  observable 

Lift.  8.  a.' D.  and  S.  dial.  1.  C.  1.  also    that    in  a  Scotch  appeal   of 

foK  IS.  a.  of  old  editions,  are  all  *  Count  Leslie  v.  Grant,  before  the 

with  Lord  Hale  in  the  difference  ;  Lords,  in  1763,  the  case  of  the  re- 

aad  Iiord  Bridgmaa^  in  his  manu*  spendents  treats  the  doctrine  asun- 

4^t  note  of  Hiroifi  ai;gament  in  qoMloiiaUe  both  in  respect  to  our 

Coliingwood  V*  Face,  though  ^^f-  law  and  ^le  law  of  France.    And 

feriog  with  Lord  Hftle  on  th^  other  Mr^  Cl^rlciS  Yorke  was  one  of  the 

poin&;  agreed  clearly  on  this  head,  counsel  for  respondents,  and  as  such 

Indeed,  the  Year  Boolt  of  22  H.  6,  signed  the  case  on  his  side.*' 
38.i#cdatttryiandisfaalrridg^in  H. 
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1064*       eoticeive,  with  my  two  brothers  Uiat  argued  kst,  that  there  ir 
^^'"^^^^^     not ;  of  which  I  shall  speak  anon. 

CoLLiNo-        I  hold,  that  if  husband  and  wifii,  aliens,  have  two  sons  na- 
^^  turalized,  or4M>m  in  England;  and  one  of  the  sons  purchaseth 

Face.  lands,  and  dies ;  the  other  brother  shall  not  be  his  heir.  And  I 
If  husband  take  the  reason  and  the  rule  for  it  set  down  by  my  Lord  Coke 
^r^  ^^hH  ^^  be  good;  viz.  for  there  never  was  any  inheritable  blood  be- 
two  sons  n«r  tween  the  parents  and  them  ;  and  where  the  sons  by  no  pos- 
turmlizsd,  or  gibiiity  can  be  heir  to  one  of  the  parents,  the  one  of  them  shall 
land,  Md        ^^^  he  heir  to  the  other. 

one  of  the  Iq  the  discussing  of  this  point  some  who  have  gone  before 

eth'landf  ™®f  ^°^  ^^^  ^^  contrary,  have  laid  down  some  things  as  pre- 
and  dies,  tha  liminaries,  or  grounds,  to  the  reasons  of  their  opinions ;  which, 
2bafuouie^  ^^^  ^^^  ^^"®  stating  of  the  case,  and  shewing  wherein  we  differ, 
his  heir.  it  will  be  necessary  to  consider. 

^^'^  Some  things  have  been  observed  concerning  descents ;  some 

things  touching  aliens,  or  alienship ;  some  things  of  naturaliz- 
ations; and  some  things  will  be  fit  to  be  premised  concerning 
natural  and  civil  blood. 
On  the  doc'         ^^^  descents,  whether  collateral  or  lineal,  they  have  been 
trine  of  do-      divided  into  two  sorts ;  into  immediate  descents,  as  io  lineal 
*^^^  from  fiither  to  son ;  and  in  collateral  from  brother  to  brother : 

and  mediate  descents,  as  in  lineals  from  grandfather  to  grand- 
son (the  father  dying  in  the  life  of  the  grand&ther)  where  the 
father  is  medium  deferens  of  the  descent ;  collaterals,  as  from 
the  undo  to  the  nephew,  or  the  nephew  to  the  uncle. 

And  it  hath  been  inferred  that  in  immediate  descents  there 
can  be  no  impediment  but  what  ariseth  in  the  parties  them- 
selves. But  in  mediate  descents  it  is  agreed  the  disability  of 
being  an  alien,  or  attainted,  in  him  that  is  the  medius  anieces" 
sor^  will  disable  the  other,  though  he  have  no  such  disability ; 
and,  therefore,  Patrick  hero,  though  born  in  England,  cannot 
inherit  to  John  his  uncle,  nor  John  to  him  by  reason  of  the 
disability  of  Nicholas  the  medius  antecessor:  but  it  is  said  that 
the  descent  from  brother  to  brother,  though  it  be  a  collateral 
descent,  yet  it  is  an  immediate  descent;  and  so  no  impediment 
in  another  ancestor  would  hinder  a  descent  between  them. 

To  this  I  answer,  and  it  is  not  denied  me,  that  in  propriety 
of  speech  a  descent  is  called  mediate  or  immediate,  not  in  re- 
apect  of  the  mediateness  or  immediateness  of  the  pedigree,  «Nr 
degrees  of  consanguinity ;  but  in  respect  of  the  mediate  or  im- 
mediate descent  of  the  estate  or  right ;  and,  therefore,  a  descent 
fi^m  the  grand&ther,  who  died  in  possession,  to  the  grand- 
child (the  father  being  then  dead,)  or  from  the  uncle  to  the 
nephew  (the  brother  beyig  then  dead,)  is  in  law  an  immediate 
descent  as  well  as  from  brother  to  brother ;  and  he  is  in  the 
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per^  and  not  in  the  per  and  cm.  I  have  not  known  in  my  own        1664. 
observation  that  the  distinction  of  mediate  and  immediale  de»     ^"^V^^ 
scent  hath  been  otherwise  applied  in  law.  CoLUNa 

But  if,  as  it  hath  been  explained,  by  immediate  or  mediate  ^^^^^ 
desceat  they  mean  only  the  mediateness  or  immediateness  in  Pace. 
respect  of  the  line  or  pedigree,  and  so,  by  an  ancestor  whom 
they  call  medium  deferens^  intend  medium  d^firens  sanguinem 
only,  whether  civilem  or  naiuralem  ;  then,  he  is  an  immediate 
ancestor  from  whom  the  other  derives  his  blood  immediately, 
and  he  is  a  mediate  ancestor  from  whom  the  kindred  is  derived 
mediante  altero.  And  then  as  to  natural  blood,  it  is  oppositum 
in  objedumj  to  say,  that  there  is  an  immediate  descent  between 
brother  and  brother  in  the  collateral  line ;  for  the  brother  is 
of  kindred  to  his  brother  by  the  common  stock  of  the  father, 
and  not  otherwise.  And  as  to  civil  blood,  we  say,  that  the 
consanguinity  between  brother  and  brother,  as  in  the  natural 
course,  so  in  the  civil  or  hereditary  course,  it  must  be  con* 
sidered  as  derived  mediante  paire^  though  in  pleading  it  be  not 
mentioned.  And  that,  therefore,  the  capacity  or  incapacity  of 
the  father  influences  or  affects  both  the  sons  as  to  hereditary 
descents;  and  so  this  division  of  descents  into  mediate  or  im« 
mediate  in  the  collateral  line  is  no  more  but  to  say,  that  brother 
may  inherit  brother  without  having  respect  to  the  qualification 
of  the  father^  which  is  the  thing  in  question  ;  and  being  denied 
by  us  who  argue  for  the  defendant,  rests  ad  probatulum.  And  I 
shall  consider  the  proofs  of  it  anon :  but  in  the  mean  time  it  is 
of  itself  no  foundation  for  a  superstructure. 

The  next  consideration,  is  concerning  aliens,  or  alienship ; 
and  the  influence  it  hath  upon  persons  born  in  England  of 
alien  parents;  upon  denizens;  and  persons  naturalized.  It 
must  be  agreed  that  the  law,  which  is  the  rule  of  descents  in 
England,  is  also  the  measure  of  the  incapacity  of  an  alien,  and 
the  only  rule  which  must  determine  how  far  it  extends  in  cases  of 
inheritances ;  (for  with  other  cases  we  have  now  nothing  to  do.) 
It  is  said  that  there  is  in  an  alien  a  disability  personal,  or 
original  in  the  alien  himself;  or  a  consequential  or  consecu** 
tive  disability  that  reflects  from  an  alien  to  one  that  must  de- 
rive by  or  through  him,  as  in  our  principal  case.  Nicholas 
being  an  alien,  there  is  a  consequential  impedw^nt  derived 
upon  Patrick,  though  born  in  England,  whereby  he  is  disabled 
to  inherit  John  bis  uncle ;  which  disability  they  make  parallel 
to  the  corruption  of  blood,  which  is  the  consequent  of  an  at« 
tainder. 

This  requires  some  fkrther  explication :— first,  I  say,  the  in-  The  incapa- 
eapadty  of  an  alien  is  not  properly  termed  a  disability,  but  a  ajicn^^t 
non-ability;  and,  therefore,  hath  a  nearer  resemblance  to  a  properly 
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1664.       bar, as  18  in  Edwards  and  Iloger*8  case^CO  than  toanatlaiBder  ; 

^"^^^^^     of  which  distinction  I  shall  have  occasion  hereafter  to  make  use. 

CoLLiMo-         Next,  though  the  distinction  between  dieability  personal^ 

^^^^       and  coBseqaential  or  consecutiye,  as  it  is  termed,  may  in  some 

Pace.       cases  hold ;  yet  it  is  not  large  enough  for  our  case :  for  upon 

tenned  a  dift-  that  distinction  the  disability  is  made  to  be  fixed,  and  to  move 

But  the  defect,  or  inability,  or  incapacity,  in  our  case  looks 

not  upon  the  alien  alone,  but  upon  the  son  of  the  alien,  from 

whom  his  brother  claims ;  for  the  right  of  descent,  oryW  con* 

sanguinitatisy  whereby  one  inherits  to  another,  hath  an  aspect 

as  well  ad  terminum  a  quOy  the  person  from  whom  it  descends, 

or  is  derived,  as  ad  terminum  ad  quemy  the  person  to  whom  it 

is  descended  or  derived. 

In  descents  '^°*''  therefore,  in  the  cases  of  hereditary  blood,  or  right  of 

the  ]bw  re-      descent,  the  law  requires  a  capacity  or  ability  in  him  who  ia 

4^^r^?  ^:     termittHs  a  quoy  from  whom  it  moves,  as  well  as  a  capadty  or 

Somwhom     ability  in  the  person  who  is  termindts  ad  quemy  to  take  an  estate 

the  land         iiy  hereditary  descent ;  just  as  in  all  cases  of  donation  the 

well  u  aca-    ^^^^^  iDUst  be  a  person  capable  to  give  or  communicate,  as  well 

pacity  in  the    as  the  donee  to  receive  or  partake ;  and  the  defect  of  capacity 

totlSTe an^ ^  to^rausmit  in  the  person  of  the  trangmittor  is  equally  an  ibh 

estate  by         pediment  to  transfer,  as  the  defect  of  him  to  whom  it  should  be 

J^^^y       transmitted  is  to  take. 

For  instance;  an  Englishman  hath  a  son,  aIieD>  bom  be* 
yond  the  seas,  and  hath  divers  other  sons  born  in  England; 
the  alien  son  is  made  denizen  by  letters  patent.  Those  sons 
who  are  here  bom  have  a  capacity  to  take,  as  well  in  the  col- 
lateral line  as  lineal,  from  any  ancestor  :  but  the  son  who  is 
made  a  denizen  hath  an  ability  only  to  transmit  an  hereditary 
blood  in  the  direct  line ;  and,  therefore,  the  other  broAere 
shall  not  take  as  heirs  to  him ;  not  in  respect  of  any  defect  in 
themselves,  but  for  want  of  power  in  their  denizen  brother  to 
transmit  a  right  of  descent  of  hereditary  consanguinity. 

To  apply  it  to  our  case. — John,  Earl  of  Hdkleroess,  when 
he  was  an  alien,  had  a  total  inability  or  incapacity  to  retain  a» 
estate  to  himself  or  to  transmit  any  hereditary  right,  either  in 
lineal  or  collateral  line.  The  act  of  naturalisation  cures  the 
two  first  impediments,  that  is,  the  incapacity  to  retain  an  estate 
to  himself  and  the  incapacity  to  remit  it  to  bis  issue  :  but,  as  I 
shall  endeavour  to  shew,  leaves  the  incapacity  to  remit  a  right 
ef  descent,  or  jttf  dtik  eansanguinUaihy  te  any  ot  the  collateral 
line,  as  it  was  before.    So  we  that  are  for  the  defendant  place 

(D  W.  Jones  456 }  S.  C.  Cro.  C&r.  524—543 »  March  74.  And  sec  Gcdfiey 
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an  impedimeDt^  as  y^eW  in  the  person  of  John,  Earl  of  Holder-        1664. 
nes8  the  purchaser  to  transmit  an  estate  to  his  brother,  as  in     '"•^'^^^^ 
the  person  of  George  the  brother,  who  should  take  by  deseent^    Coluvgk- 
and  fix  it*  not  onl j  in  their  alien  parent.  ^^^ 

And  this  brings  me  to  the  third  thing ;  that  is,  the  consider-       Pack. 
ation  of  naturalizations.    What  retrospect  either  of  these  acts  Constractioa 
ofdataralization  may  have,  and  how  far  the  words,  as  they  ffactsofna- 
are  penned,  invest  a  power  or  right  in  John  or  George,  be« 
yond  what  they  would  have  had  if  they  had  been  born  in  Eng- 
land, hath  been  spoken  to  already ;  and  I  shall  have  occasion 
to  touch  it  further  anon. 

But  now,  consider  what  capacity  the  acts  of  naturalisation  Distntetimi 
give  to  John  and  George,  and  when  it  leaves  them  in  sMu  ^le^^^f  ^ 
primiiivo/  and  for  the  explication  of  this  I  must  again  die*  JEogliab  ex- 
tinguish between  aliens  of  an  English  extraction,  and  alienB  of  ^ction,and 

J'    .  .  °  '  aliens  of  a 

a  foreign  extraction.  foreim  ez- 

If  an  Englishman  ha^e  an  alien  son,  bom  beyond  sea;  if  traction, 
this  son  be  naturalized,  he  is  now  engrafted  into  the  common 
stock  by  the  act  of  naturalization,  and  communicates  and  re* 
ceives  sap  and  influence  from  the  root.  There  is  now  one 
commune  vinculum^  a  common  ancestor,  from  whom  and  to 
whom  there  is  a  resort.  But  if  an  alien,  not  of  English  but 
foreign  extraction,  be  natnralized,  the  case  is  otherwise.  He 
cannot  be  set  upon  an  old  stock :  but  is  a  new  plant,  which 
communicates  to  none  but  to  its  own  branches. 

The  words  are  the  same  in  both  acts ;  ^^  that  he  and  his  child- 
ren, lawfully  to  be  begotten,  shall  be  his  majesty's  liege  people^ 
and  natural  subjects  of  this  realm  of  England.*'  And  I  may  sup- 
pose in  the  act  of  naturalization  of  George  Ramsey,  wherein 
some  others  are  also  naturalized,  some  of  them  may  have  been 
of  English  extraction  :  but,  ratione  subjecti^  on  the  person  na« 
turalized  the  inference  or  operation  of  the  act  is  difiering  be- 
tween the  one  and  the  other ;  as  the  poet  said,  Limus  uty  hie 
duresdty  et  hasc,  ut  eera^  liquescity  uno  eodemque  igne :  the  heat 
of  the  fire  is  the  same,  though  it  have  a  contrary  influence 
upon  the  clay,  and  the  wax ;  to  harden  the  one,  and  to  soften 
the  other. 

It  hath  been  agreed,  if  the  father  and  son  be  aliens,  and  the  If  father  and 
son  is  naturalized  by  such  an  act  as  ours  is,  his  uncle,  an  Eng-  ^^  the  son°is 
lishman,  shall  not  inherit  his  nephew :  but  if  the  father  had  naturalized 
been  born  in  England^  or  naturalized,  and  of  English  extrac-  ^cf^^Ro^^! 
tion^  then  the  uncle  would  have  inherited  him,  which  proves  lishmaD  shau 

the  difierence»  so  far  as  I  have  urged  it,  that  the  same  words  n^^  inherit  his 
'  o         7  nephew :  but 

if  the  father  had  been  bom  in  England,  or  naturalized,  and  of  English  extractiouy 
then  the  antic  ^Ould  have  inherited* 
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1664.        in  the  act  of  naturalization^  in  respect  of  the  several  qaalifica*' 
tions  of  the  persons  naturalized,  may  have  a  several  operation. 
Whether  they  have  so  as  to  the  collateral  descent,  betweeo 
brother  and  brother,  is  the  mattel*  in  question ;  and  I  shall  en« 
deavour  to  prove  that  they  have. 

The  words  indeed  of  the  act  of  naturalization  of  John  Rani' 
say  are,  that  he  shall  be  as  if  he  were  bom  in  England^  bat  that 
must  be  understood  according  to  the  measure  of  his  capacity, 
whether  of  English  or  foreign  extraction :  bat  must  be  under- 
tfoitt  in  rc^  '  stood,  as  if  he  were  bom  in  England  of  foreign  rjf  rents. 
spectofthe     For  a  Frenchman,  though  naturalized,  is  a  Frenchman  still, 
^cationsoV'  ^^^  adfidem  regis  Francice ;  and  if  there  be  a  difference  be- 
thje  persoa       tween  the  two  crowns,  the  allegiance  and  obligation  to  the 
French  crown,  preceding  in  nature,  and  order  of  time,  prevail 
over  the  later  to  the  English  crown. 
And  I  further  observe  upon  the  words  of  this  act  of  na« 
were  of  lilien  turalization,  that  it  is  apparent  that  the  intent  of  it  was,  to 
provide  only  for  the  issues  of  the  body  of  John,  and  not  for  the 
brethren,  or  other  collateral  heirs ;  for  the  words  are,  TluU  he 
and  his  children  by  himy  thereafter  to  be  begotten^  (not  his  bre- 
thren or  heirs)  shall  be  his  Majesty* s  liege  people  and  natural 
subjects  ;  and  shall  be  taken  as  natural  and  liege  subjects  as  if 
he  and  they  were  bom  in  England.  And  though  there  is  a  clause 
in  it  that  gives  power  to  him  and  his  children,  to  make  resort 
and  pedigree,  as  heir  to  any  of  his  or  their  ancestors  lineal  or 
collateral,  I  say  where  the  persons  naturalized  are  of  English 
extraction,  and  would  have  had  such  ancestors  if  they  had  been 
born  here,  it  is  an  eflfectual  clause :  but  it  makes  no  ancestors, 
where  the  law  made  none  before.   And  the  words  are  but  as 
ficleni'act  of  ^^^  clerk's  forms ;  for  it  is  a  sufficient  act  of  naturalization  to 
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enact,  that  John  shall  be  a^udged  his  Majesty* s  liege  and  nO' 
tural  subject^  without  any  other  words ;  and  in  the  printed  re- 
port of  Godfrey  and  Dixon's  case,  SCr.  5S9.,  it  is  so  agreed ; 
and  that  all  the  other  words  are  but  ex  abundanti.  But  still 
the  words  shew  the  intent  was  to  provide  for  the  lineal  heir, 
the  issues  of  the  body  of  John,  and  not  the  collateral ;  and 
(as  1  shall  have  occasion  to  shew  anon)  there  ought  to  be  a 
strict  and  not  a  favourable  construction  of  acts  of  naturaliz- 
ation. 

It  is  clear  an  act  of  naturalization  may  by  express  words  be 
with  a  quoad,  only  as  to  enabling  in  blood,  or  only  as  to  inherit 
in  the  lineal  descent ;  and  whether  it  be  so  by  Express  wordfl^ 
or  operation  of  law  in  respect  of  incapacity  of  the  person  na« 
d,  or  only  to  inherit  in  the  lineal  descent.    Where  there  are  varioas 
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ttihililed,  it  will  make  no  difference ;  the  law  is  the  aamem        1^64^ 
both  cases.  ^f^^"^^ 

If  it  be  objected  that  the  act  of  George's  naturalization  ^"oT" 
reaches  to  him  and  his  children,  and  that  they  shall  have  resort  9. 

to  the  lineal  or  collateral  ancestor ;  and  that  Jdin,  being  first       Pace* 
naturalized,  is  such  a  collateral  ancestor  ; — 

I  answer,  that  George's  naturalization  makes  not  John  an 
ancestor  to  him,  unless  John  were  in  that  capacity  before ;  no 
more  than  it  makes  their  uncle  or  fiither  an  ancestor,  or  than 
it  would  make  John  an  ancestor  to  him,  if  he  were  adenizen 
by  letters  patent  only ;  for  if  John  had  no  capacity,  by  virtue 
of  this  act  of  naturalization  to  transmit,  George's  act  of  na« 
turalization  will  not  give  him  power  to  take  an  estate  by  de^ 
scent. 

The  last  thing  premised  is  the  explication  of  the  terms  of  Bzpianstioa 
naiuralj  and  chil  or  hereditary  blood;  which  though  they  are  of  the  terms 
not  in  the  special  verdict,  yet  are  of  necessary  use  in  the  case.    ^Ja^or'^e- 

The  terras  of  desceniy  or  com)ejfance  of  natural  bloody  and  iUarjf  blood, 
of  civil  or  hereditarjf  bloody  from  one  to  another^  either  in  the  The  terms  of 
direct  line,  or  in  the  collateral  or  transversal  line,  are  purely  f^l^aneeqf 
figurative,  and  are  to  be  taken  as  figures  to  express  one  thing  natural  blood, 
by  another.    In  our  acceptation,  by  natural  blood  no  more  is  J^^i^^^' 
meant  but  the  line,  or  medium,  or  vehiculuro  whereby,  by  na-  blood  from 
ture,  kindred  is  derived  or  communicated  from  one  to  another.  ^®  *^  ""^ 
So  the  line  or  medium  whereby  the  grandson  is  of  kindred  to  purely  figura- 
his  grandfather  is  by  deriving  his  being  from  the  fiither,  who  ^^^ 
bath  his  from  the  grandfather,  who  is  the  propositus  or  rodifor  y 
and  this  is  the  direct  line  or  course.    But  suppose  the  grand- 
father had  more  sons,  and  those  sons  had  sons,  now  the  kindred 
between  the  grandson  and  his  uncles  or  cousin  germans  aris- 
eth  by  reason  of  this  union,  not  in  the  father,  but  in  the  grand- 
father ;  for  they  roust  both  be  in  a  direct  line  from  him  from 
whom  their  consanguinity  or  kindred  is  derived.   And  so  it  is 
between  two  brothers :  they  are  of  kindred  one  to  the  other, 
by  reason  they  both  derive  in  a  direct  line  from  the  &tber,  who 
is  medium  deferens  sanguinem^  by  whom  they  come  to  be  of 
kindred,,  and  so  communicates  blood  to  all. 

Now  civil  and  hereditary/  blood  is  that  line  or  medium,  or 
vehicle  whereby  consanguinity,  which  gives  a  capacity  to  in- 
herit by  law,  is  derived  or  communicated  from  or  by  one  to 
another. 

It  hath  beea  said  that  the  distinction  of  civil  and  natural  The  incapa- 
blood  is  not  to  be  applied  to  an  alien ;  for  the  incapacity  of  an  ^^^  ^^  ^ 
alien  to  inherit  is  propter  defectum  ligeancias  et  patriasy  not  herit  is  prop- 
propter  defectum  sanguinis;  which  if  I  shall  admit  to  be  true,  ^  de/eehtm 
as  to  a  mere  alien,  yet  it  reaches  not  our  case;  which  is  of  an  ^triay  not 
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alien  enaUed  to  purchase,  and  a  descent  firom  faini,  if  be  di0 
without  issue.  The  escheat  is  quia  obiil  sine  hterede^  aa  if  «a 
alien  ha? e  a  son  born  here,  and  is  after  made  denizen,  and 
purcbaseth  lands,  and  dies  without  other  issue,  the  lands 
escheat,  quia  obitt  sine  hasrtdt ;  that  is,  there  was  no  hereditary 
blood  to  be  transmitted  to  his  son  bom  before,  though  there 
was  a  natural  blood  between  them.  And  this  distinction  of 
civil  and  natural  blood  must  by  all  means  be  retained ;  for 
else,  as  my  Lord  said  who  last  argued,  the  lather  would  in- 
herit the  son ;  and  Patrick  in  our  case  would  inherit  to  John 
his  uncle;  and  certainly  the  Jtr^  sanguinis  dupUcahtm^  spolLCD 
of  so  much  by  Bracton  and  Britton,  and  the  corruption  of 
blood  mentioned  in  all  our  books,  are  undeniable  proofs  of  this 
distinction  between  civil  or  legal,  and  natural  blood ;  for  there 
is  no  corruption  of  the  natural  blood. 

But  it  is  agreed  on  all  sides  that  this  consanguinity  by  natore 
is  the  foundation  of  the  civil  or  hereditary  blood  :  for  instance^ 
cousins  or  brothers  must  have  one  common  ancestor  by  nature 
to  make  them  inheritable  one  to  the  other.  And  in  resemblance 
to  the  derivation  of  the  natural  blood  is  the  derivation  of  the  civil 
or  legal  blood;  there  must  be  some  commune  vinculum^  whereby 
the  civil  blood  must  be  derived.  Brother  cannot  inherit  to  bro- 
ther if  either  of  them  want  that  civil  blood,  as  by  reason  of  alien- 
ship  or  attainder  of  one  of  them ;  and  thus  far  we  all  agree. 
But  herein  is  the  difference. 

First,  On  the  plaintiff's  part  it  is  said,  that  this  civil  or  legal 
blood  needs  not  to  be  derived  higher  than  the  brethren  them- 
selves ;  that,  though  they  cannot  be  brethren  but  by  the  father, 
yet  the  civil  blood  is  superinduced  upon  the  natural  blood; 
and  the  law  of  the  land  (into  which  by  birth  or  naturalization 
of  the  two  brethren  they  are  translated)  is  the  fountain  of  their 
hereditariness,  that  commune  vinculum^  or  aUquid  teriium  in 
quo  conveniunt  in  regno  civili. 

But,  secondly,  We  that  are  for  the  defendant  hold  that,  as 
a  civil  or  legal  blood  superadded  to  the  natural  is  necessary  to 
be  between  brothers  to  make  them  inherit  one  to  the  other,  so 
it  is  necessary  this  civil  or  legal  blood  must  be  derived  from 
the  father  to  make  them  inherit. 

For  as  the  natural  blood,  communicated  by  the  common 
parent,  makes  them  by  nature  brethren ;  so  we  conceive  the 
civil  blood  communicated  by  the  same  parent,  qualified  ta 
transmit  it,  must  make  them  brethren  inheritable.  In  this 
right  of  hereditary  civil  consanguinity  iietween  brethren^  we 
allow  the  law  to  have  the  part  of  a  tutor  or  governor  to  diiecfc 
this  civil  or  hereditary  right,  and  to  keep  it  within  rules  and 
bounds  ;  but  not  the  part  of  a  parent  in  the  formation  of  it. 
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To  dear  this,  we  must  disttngnish  again  upon  this  civil  and       1664. 
inheritable  Uood.    There  is  a  ciTil  and  inheritable  blood     ^^^^^^ 
which  is  aneairalf  deriving  or  commonicating  itself  from  or    Cou.i»o- 
through  the  ancestor ;  and  there  is  a  civil  and  inheritable  blood       ^^^^ 
persomalj  in  the  propositus  or  person  himself  without  respect  to       p^cs. 
anj  ancestor;  and  this  last  every  man  hath  that  is  an  English-  civil  and  ia- 
man  bom,  or  is  so  made ;  he  is,  as  it  were,  a  fountain  of  him-  ^f'|||?^'® 
self.    That  this  is  so  is  undeniable ;  for  the  son  of  an  alien,  ee$tral,  de- 
or  of  a  person  attaint,  or  a  bastard  etgite,  who  have  no  legal  riving  itself 
ancestor,  have  yet  this  civil  and  inheritable  blood  personal  in  tfa^™u^^  the 
them  to  transmit  to  their  children ;— what  they  purchase  them-  ancestor; and 
selves  their  children  shall  inherit,  notwithstanding  any  in-  |^  yie^^^* 
capacity  of  the  grandiatlier ;  and  this  ancestral  blood  is  such  pontut  or 
because  it  hath  respect  to  the  ancestor,  and  is  not  tied  to  an  P^!?^?.^''! 

_  «.«  •  iivi«<n  self  WKDOSt 

ancestral  estate;  for  if  a  man  purchase  lands,  who  hath  Eng»-  respect  to  any 

lish  ancestors,  all  those  of  his  kindred  of  the  ancestral  blood,  aacest 

whether  by  the  fiither  of  his  fether,  the  mother  of  his  &ther, 

br  the  mother  of  his  mother,  are  inheritable  to  him. 

These  things  being  premised,  wherein  I  have  been  forced  to  onr  law  k  a 

be  the  loneer  by  followimr  the  method  of  those  who  went  science  which 
■    /•  »••  «  ••  ■_•     consists  much 

t)efore  me,  I  come  to  give  the  reasons  of  my  opinion ;  wherein  of  partica- 

I  do  not  pretend  to  make  any  demonstrative  proofs  a  priori^  lars,  and  we 

neither  have  they  done  it  of  the  other  side,  as  I  think;  for  J|JI?eJubJ" 

having  varied  in  the  grounds  we  have  laid,  as  appears  by  what  analogy  and 

is  premised,  there  can  be  no  demonstrative  proofs  from  prin-  ^J^^^^  ^^ 

ciples  not  agreed  on.    But  our  law  being  a  science,  or  art  eases. 

which  consists  much  of  individuals  or  particulars,  I  must  use 

arguments  accordingly,  by  analogy,  similitude  of  cases,  and 

adjudications. 

The  first  is,  the  enforcement  of  my  Lord  Coke's  reason :-—  Where  two 
"  that  where  two  brothers  cannot  by  possibility  inherit  the  pa-  '^'o^"  cap- 
rent,  they  shall  not  inherit  one  to  the  other."    Which  I  prove  bility^inherit 
thus: — ^there  is  not  one  case  in  law  that  can  be  instanced,  ^^^^/j^ 
wherein  two  brothers  should  inherit  one  to  the  other  where  inherit  one  to 
they  cannot  by  possibility  inherit  one  of  their  parents.  the  other. 

For  instance,  in  the  other  incapacities  ancestral, — a  man  is  stanf.  195, 6. 
attainted  of  treason  or  felony,  and  pardoned ;  he  now  sets  up  ^  ^-  ^* 
upon  a  new  stock ;  none  but  his  children  born  after  can  in-  i  n.  s.  4. 
herit  to  him.    Yon  may  say  the  blood  was  corrupted  between  ^^  B.  s.  44. 
him  and  his  brother,  which  corruption  remains  as  between  q^  q^^^  * 
ihem ;  and  I  acknowledge  a  great  difference  between  the  case 
of  attainder  and  alien  in  that  point:  an  alien  brother  shall 
not  Under  a  descent  to  another  brother.    Bat  suppose  a  man,  Disahilities 
that  is  attainted  and  pardoned,  hath  a  brother  bora  after  bis  ^P^^  ^^^<^ 
pardon;  he shaH  not  inherit. 

If  the  descent  could  be  immediate  from  brother  to  brother, 
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1664.       without  respect  unto  the  father, — ^why  should  Dot  the  brotBer^ 
inherit  to  him  that  is  pardoned  ?    No  other  reason  can  to 
giren  but  that  they  are  not  inheritable  to  the  father.    He  that 
was  pardoned  had  a  personal  blood,  but  no  ancestral  blood< 

So  two  sons  of  a  person  attainted,  which  is  Hobby's  case,  of 
which  I  shall  speak  anon,  if  they  be  inheritable  one  unto  the 
other,  it  is  either  in  respect  of  the  possibility  which  they  had  to 
inherit  one  another  by  the  &ther,  which  is  within  my  Lord 
Coke's  reason,  or  the  possibility  which  they  still  have  to  in- 
herit one  another  by  the  mother,  where  there  is  still  ttUegriias 
sanguinis f  and  thelineof  communication  continues;  for  either 
of  them  may  inherit  one  the  other  in  the  mother's  line ;  and 
so  that  also  is  within  my  Lord  Coke's  case. 

I  leave  the  cases  of  disability,  and  come  to  the  cases  of  bob-* 
ability. 

A  bastard  eigne  enters  after  the  death  of  the  father ;  he 
DOW  is  heir  to  all  purposes,  save  only  as  to  the  muKer/  be 
hath  a  son,  his  son  shall  inherit  upon  the  account  of  the  per« 
sonal  blood  derived  from  his  father;  this  son  shall  be  obliged 
by  the  warranty  ancestral,  and  shall  be  vouched  as  heir;  and 
so  to  all  respects  as  to  strangers  lodced  upon  as  heir  to  the 
grandfather ;  yet  if  he  die  without  issue,  Ae  mnlier  shall  not 
inherit, — it  shall  escheat ;  what  is  the  reason,  but  that  there 
was  no  inheritable  blood  between  the  tnuHer  and  the  bastard 
eigne.  The  bastard  eigne  was  set  up  upon  a  stock  of  his  own ; 
he  was  ^  the  commencement  of  his  family  and  estate,"  as  the 
phrase  is  used  49  E.  3.  12.,  and  cannot  transmit  any  inherit- 
able  blood  but  in  a  direct  line. 

I  will  instance  nearer  yet,  in  the  case  of  an  alien. 

An  alien  is  made  denizen  by  letters  patent ;  the  king  grants 
<^  that  he  and  his  heirs  shall  be  lieges,  and  shaU  be  reputed 
and  taken  to  all  purposes  as  Englishmen  born."  The  children 
which  the  alien  denizen  shall  have  shall  inherit ;  because,  being 
made  a  denizen,  he  had  a  personal  blood  which  may  be  trans- 
mitted in  a  direct  line  to  his  children.  But  his  brother,  though 
an  Englishman  born,  and  of  English  parents  (which  is  not  in 
our  principal  case)  shall  not  inherit  to  him. 
.  What  reason  can  be  given  for  it,  but  what  is  given  in  my 
^-  ^*  ®-  Lord  Coke.— The  alien  denizen  could  not  inherit  the  fiither^ 

which  was  commune  vinculum  between  him  and  his  brother ; 
and  therefore  he  shall  not  inherit  to  his  brother,  nor  his  brother 
to  him.  You  may  make  the  same  observation  in  that  case  tot 
the  other  brother's  heirship  as  in  this :— that  there  is  an  imme- 
diate descent  from  brother  to  brother— that  in  pleading  he 
need  not  mention  the  father  i  yet  the  law  is  clear,  his  brother 
shall  not  be  his  heir. 


Commeneeor 
de9on  inheri- 
son. 
7  Co.  6. 
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And  truly  by  all  the  observations  I  can  make  upon  all  the        1664. 
instances  that  can  be  given,  it  is  not  only  universally  true,  that     ^*^^v^^/ 
one  cannot  be  heir  to  the  other,  where  both  could  not  bv  possi*     CoLLiira- 

WOOD 

biUiy  inherit  the  common  parent^  as  my  Lord  Coke  warily  ex-  ^^ 

presses  it :  but  it  is  also  true,  that  no  man  who  is,  as  I  said       Pack. 
before,  commencer  of  his  family,  or  first  of  his  family  in  law, 
can  have  an  heir  but  in  a  direct  line. 

My  next  reason,  or  rather  the  enforcement  of  this,  is 
grounded  upon  the  distinction  before  made  of  legal  and  civil 
blood  into  ancestral  and  personal. 

Every  man  who  is  a  lawful  subject  of  England,  whether 
f actus  or  naius^  hath  a  personal  blood,  which,  whatsoever  im- 
pediment be  in  the  ancestor  or  kindred,  he  may  derive  to  his 
children  :  but  to  no  others  but  to  those  who  derive  their  blood 
a  persondf  tram  his  person.  But  if  he  be  of  lawful  Englidi 
ancestors,  and  born  here,  or  naturalissed,  besides  the  blood  de- 
rived from  himself  as  the  fountain,  he  hath  an  ancestral  blood 
transmitted  from  his  ancestor ;  by  virtue  whereof  they  who  are 
conjoined  to  him  in  the  same  common  ancestor,  though  they 
proceed  not  a  persondy  from  his  person,  may  inherit  to  him, 
dnd  he  to  them. 

This  ancestral  blood  must  have  a  relish  of  the  ancestors ; 
and  as  in  the  natural  blood  the  consanguinity  in  the  collateral 
line  hath  its  rise  from  the  common  ancestor,  from  whom  both 
derive  in  a  direct  line — a  brother  is  a  brother  because  they 
have  one  and  the  same  natural  fiither ; — so  the  law  imitates 
nature — a  brother  cannot  be  a  legal  heir  to  a  brother,  but  as 
he  derives  his  blood  or  heirship  through  one  and  the  same 
legal  fiither ;  and  therefore,  in  cases  of  descents  in  the  collate- 
ral line,  the  law  requires  this  ancestral  blood,  and  looks  upon 
and  respects  the  common  ancestor. 

Littleton  saith,  that  <<  if  a  purchaser  die  without  issue,  they  of  Sect  4. 
his  blood  on  the  part  of  his  father  shall  inherit  as  heirs  to  him ; 
atad  in  defiiult  thereof,  they  of  his  blood,  on  the  part  of  his 
mother;  and  if  he  have  none  such,  it  shall  escheat."  So  that 
law  looks  upon  the  collateral  heir  to  the  purchaser  with  refer- 
ence to  his  father  or  mother. 

So  again,  saith  Littleton,  no  collateral  descents  can  be  of  ^^  ®* 
iee*simple  land  but  to  such  as  is  next  of  kin,  and  of  the  whole 
bloody  how  remote  soever  to  him  that  was  last  seized.  So  that 
the  brother  of  the  second  venter  shall  not  inherit.  It  is  im- 
possible to  distinguish  the  whole  blood  from  the  half  blood  but 
by  taking  notice  of  the  derivation  of  the  legal  blood  from  the 
parents ;  and  that  being  looked  into,  it  appears  there  is  no 
ancestral  blood  descended  from  the  parents,  that  is  the  cause 
his  brother  could  not  inherit  him,  and  so  there  is  a  defect  in  the 
ancestral  blood  ;  and  so  this  want  of  legal  ancestral  blood  is 
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tbe  reafioo  of  those  other  instances  I  gave  before^-^tfaat  a  person 
attaint  and  pardoned, — a  bastard  eigne  or  denizen  by  patent 
cannot  be  inherited  by  their  brother.  They  bad  no  ance$tral 
kg4U  bloody  and  they  can  transmit  none. 

And  so  in  our  case  Sir  John  Ramsey  had  no  ancestral  inherit- 
able blood,  and  according  to  the  rule  nemo  dat  quod  non  habeU 
But  this  hath  been  largely  insisted  on  before,  and  I  pass  it  over. 
My  brother  Brown  said,  ^^  every  purchaser  of  lands,  as  to  that 
land,  is  become  the  common  ancestor,  and  all  the  lines  of  de« 
scent  as  to  it  are  to  be  made  from  him/'  I  agree  to  it :  bu^ 
where  he  adds^  ^^  that  they  never  go  higher," — I  utterly  deny  it ; 
for  then  the  uncle  or  great  uncle  of  the  father's  side,  and  for 
deikult  of  issue  of  the  &ther's  side  the  uncle  or  great  uncle  of 
the  mother's  side,  and  others  of  the  cep  paramount^  as  it  ia 
called,  49  E.  3*  IS.  would  be  excluded  firom  inheriting,  who  not 
only  go  higher  in  the  transversal  line^  but  are  forced  to  ga 
higher  in  the  direct  line,  in  making  themselves  of  kindred,  and 
so  making  out  their  title. 

My  third  reason  is  this, — the  operative  and  essential  words 
of  tbe  act  of  naturalization  of  John,  which  do  naturalize  him, 
and  give  him  power  to  transmit  an  estate  by  hereditary  de- 
scent, are  the  same  words  which  are  in  letters  patent  of  deni- 
zation :  viz.  ^  that  he  and  his  children  or  heirs  shall  be  the 
King^s  natural  and  liege  subjects  of  this  realm,  and  as  free  to 
all  intents  and  purposes  as  if  they  had  been  born  in  EnglandJ^^ 

But  the  words  in  letters  patent  of  denization  give  power 
only  to  inherit  in  the  direct  line,  and  not  in  the  brother  to 
inherit;  ergo,  they  shall  give  no  further  power  in  the  act  of  na- 
turalization.— I  desire  to  be  observed,  I  do  not  deny  but  that 
there  is  more  power  given  by  the  act  of  naturalizalion,  than 
there  is  by  the  letters  patent  of  denization.  I  shall  shew  how, 
by  and  by. — But  I  say  there  is  no  more  power  given  by  those 
words  in  the  act  of  naturalization  for  John  to  be  inherited  in 
tbe  cellateral  line,  than  there  is  by  letters  patent  of  denization  > 
fi>r  what  reason  can  there  be  assigned  that  Ihe  propriety  of 
speech  should  extend  those  words—- ^^  that  he  and  his  children 
or  heirs  shall  be  the  King's  lieges  as  bom  in  England" — 
shouM  extend  only  to  give  a  capacity  to  his  children  in  the 
letters  patent  of  denization  ;  and  yet  the  same  words  go  fur- 
ther in  the  act  of  naturalization  ? 

If  you  say  the  act  of  naturalization  may  do  move,  and  extend 
it  to  the  brother  of  the  person  naturalized  who  is  born  in  Eng> 
land,r-I  deny  it  not  but  it  may  do  so.  And  so  it  may  do  to  the 
imele,  if  there  were  words  to  that  purpose,  and  that  the  meaning 
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oftli*  act  appeared  tiiat  it  should  go-wfiir*    You  yoorselveB  1604. 

deny  it  extends  to  give  the  uncle  a  capacity  to  inherit  to  the  ^^^*v^^ 

alien  naturaliaied.  And  I  deny  it  extends  to  give  it  to  the  bro-  Co^^i^cr- 

ther.    And  if  the  meaning  of  the  act  be  looked  after,  it  inclines  ^^ 

to  me  ;  for  it  provides  only  ibr  a  man  and  his  children  in  the  Pack. 
direct  line.    There  is  no  gronnd  of  law  as  to  eoneeive  thai  the 
words  shonld  not  have  the  same  construction  in  this  act  of  tt»- 
turalixation  as  they  have  in  lettsrs  patent  of  denization. 

There  is  a  great  deal  of  difierence  between  acts  of  Parlia-  Construction 
ment,  where  the  King's  answer  is,  Le  JM  k  voet^  which  con-  ^f  P°Jii]^*n|^ 
oerns  all  in  general ;  and,  Sakjbii  comeil  esi  desire,  whidi  con-  distinguished 
corns  particular  persons.    These  are  founded  upon  the  desires  ^^9"^  ^^^  ^^ 
and  suggestions  of  the  party ;  and  the  same  acceptation  or  con- 
atrodion  as  the  words  bear  in  the  suggestion,  the  saikie  the 
whole  net  shall  have.    It  is  not  so  properly  an  act  of  parlia- 
ment, as  a  charter  or  grant  of  the  King;  and  8o,expve8sed  g  q^^  |,  ^^ 
in  the  ad  1  H.  7.  c.  3.    Indeed,  the  power  of  parliament  wiU  Prince's  case. 
give  them  a  stronger  rehlion,  and  work  in  an  estoppel  or  ten- 
elusion  against  all  persons,  so  ftur  as  the  words  go,  or  the  ciear 
intention  appears :  but  the  words  will  carry  no  other  significa^ 
tion  or  sense  in  such  a  charier  by  parKaliebt,  Ihan  they  would 
in  a  cbaHer  out  of  parliament. 

For  inelanee,  if  a  man  be  «ttatnted  of  traaeon,  or  fefeeyi;  if  the  King^ 

by  tUft  his  Mood  is  corrupted.    If  the  King  pardon  the  Mony  O^^ 

by  letters  patent,  yet  the  Uood  is  comipied.    If>tho  Ktngpniv  act  of  o^ 

don  by  act  of  obHvion,  or  general  pardon,  yet  still  the  blood  is  Jf^o^'o^la^ 

corrupted  |  for  the  words  carry  as  much  in  tfce  let^rs  pateml,  uinted  of 

as  in  the  pardon  by  parliament.    And,  tfaeretbits,  there  it  in  f^f^^^^yi 
aH  pardons  1^  parliament,  not  only  a  pardon^  but  a  clause  of  the  blood  is 

restitution  in  blood,  without  which  it  wonld  utahe  no  farther  ^^[^^P^^' 

than  a  charter  of  pardon.    But  it  is  true,  if  the  King  pardon  letten  patent 

the  atteinder,  and  also  pardon  the  oorroptton  ef  Uood,  and  pardoning 

grant  restitiMion  in  blood  by  letlere  patent^  the  kst  clause  is  binder,  also 

void  in  the  letters  patent,  because  it  concei^nedothens  in-  point  grant  restita- 

of  escheat,  and  in  point  cif  descent.    But  in  mn  act  of  pavlia^  IhTckuw  of 

ment  it  is  good,  because  those  others,  who  apo  eoneemedia  restitution  is 

the  act,  do  in  law  give  their  consent.     But  still  the  nbsda  are  ^'^J^  '^^ 

of  the  same  interpretation  in  the  King's  letters  patemt  as'in  the  ment  it  is 

charter  by  parliament  f  but  there  wanted  power  to  make  them  g^od. 

eiieotual,  according  to  the  words  in  one  ease  which  wanted  net  tion^of^the"^ 

in  theother.  vords in  the 

b  this  act  of  naturalisation,  iqdeed^  tfaeieJs  a  einaBe,  ^  that  ^^'^  l^^ 
Sir»«Min  and  hia  childnen  may  ham  any  Uurf^  and  nmifae  his  same  as  that 

andtliehrMsort  in  pedigreons  hei^  to  his  or  any  of  timhr  aA^  Tnlf'dilrtf 
ceslors^  Uaeal  or  collateral^  as  fterfy  an  angr  oilier  petsen  ben  by  parlia- 

ift  Bllgland.'^                                                                                i  meat 
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l£!!fl^        This  daase  gives^him  and  his  children  liberty  to  inherit 
any  ancestori  lineal  or  collateral ;  and  so  to  inherit  to  a  bro- 
ther or  uncle.  And  I  will  not  take  advantage  of  it^  that  it  gives 
him  and  his  children  liberty  to  inherit  them,  and  not  for  them 
Pace.        to  inherit  him  ;  for  I  think  that  it  will  follow,  if  the  bridge  be 
Tn  all  cases  of  mad(9  for  him  to  go  over  to  his  uncle,  his  nnde  may  by  the 

rule  holdfr—  terals  ;»where  one  may  inherit  to  me,  I  may  inherit  to  him.  Id 

where  one  |{|e  direct  lin^  it  is  otherwise  upon  another  rule — that  the  in- 

to^me?I^may  heritance  shall  not  ascend.  But  that  a  collateral  kinsman  shall 

iiiherit  to  inherit  to  him  is  not  by  the  express  words  or  mention  of  the 

dilrffcVnne  it  ^^^  ^^^  ^  ^®  consequence  and  operation  of  the  law  from  the 

is  otherwise      WOrds. 

rukH^^t^^'^  But  this  clause,  as  I  said  before,  will  make  no  ancestor  to 
the  inherit-  Sir  John,  where  there  would  have  been  none  had  he  been  born 
^rad!*"  "^^  ^°  England.  If  there  be  two  brethren,  one  denized  by  letters 
He  that  is  Patent,  the  other  naturalized,  this  clause  in  the  act  of  natura- 
denizened  hy  lization  clearly  gives  not  power  to  him  that  is  denized  to  in- 
luiti^^ohe"^  herit  to  him  that  is  naturalized ;  nor,  e  conoersoy  to  Urn  who 
diury  blood,  IS  naturalized  to  inherit  to  the  brother  who  is  denized;  for  he 
eit^^^uk  ^^  '^  denized  by  letters  patent  hath  no  hereditary  blood,  or 
by  descent,  capacity  either  to  take  by  descent,  or  to  transmit  a  right  of 
or  to  trans-  descent  in  the  collateral  line,  as  is  agreed  on  all  hands;  and, 
^entfa\he  ^i^fo^  Sir  John,  being  an  alien  of  foreign  extraction,  can 
collateral  make  no  use  of  this  clause.  But  had  he  been  of  an  English 
extraction,  though  an  alien,  according  to  the  difference  laid 
down  before,  this  clause  would  have  been  of  use ;  for  then, 
there  being  a  common  ancestor  to  whom  they  might  inherit, 
not  only  the  brother  but  the  unde,  and  all  the  rest  in  the 
collateral  line,  might  have  inherited  unto  him,  and  be  unto 
them. 

Yet  such  a  clause  in  letters  patent  of  denization,^^  that  he  shall 
make  his  resort  to  any  ancestors,  lineal  or  collateral,"  would 
have  been  void,  not  by  reason  of  any  other  construction  to  be 
made  of  the  words  in  the  letters  patent,  than  are  made  in 
the  act  of  naturalization,  but  for  want  of  power  to  make  them 
eflfi^toal.* 

But  in  this  case  of  the  naturalization  of  John,the  words  that 
ore  operative  are  the  same  both  in  the  letters  patent  of  deniza* 
tion,  and  the  act  of  naturalization, — ^  That  he  and  his  children 
or  heirs  shall  be  the  King's  natural  and  liege  subjects,  and  as 
free  to  all  purposes  as  if  they  had  been  born  in  England ;'' 
and,  therafora,  shall  have  Ae  same  interpretatioh  in  the  one 
place  as  in  the  other,  to  extend  only  to  children  or  lineal  bms^ 
and  not  to  brethren  or  cdAateral^  heirs  ;  and  if  John's  act  of 
naturalization  makes  him  no  farther  an  ancestor^  than  ia  re« 


line. 
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mpeet  to  those  who  lineally  descend  from  him,  then  (as  I  said        1664. 
1)efore)  he  cannot  be  an  ancestor  to  George ;  he  hath  no  power 
to  transmit  an  estate  by  descent  to  George,  nor  George  by  this    ^^l^^' 
act  of  naturalization  power  to  take  an  estate  by  descent  from  ^^ 

him ;  no  more  than  if  John  had  been  only  made  a  denizen.  Pace. 

My  next  reason  why  these  two  aliens,  brethren,  naturalized,  Aetsof  natu- 
fihall  not  inherit  one  to  the  other,  is  the  consideration  of  the  per-  JJ J^^Jj^^^ 
sons — ^that  they  were  aliens  born,  and  that,  of  a  foreign  ex-  reign  extrac- 
traction,— their  parents  being  also  aliens  born ;  and  that,  there-  tw^shaH  be 
fore  all  privileges  and  advantages  whereby  they  may  take  or  gtrictiy  as  to 
inherit  lands  ought  to  be   taken  strictly,  and  not  extended  the  privileges 
by  inferences  or  equity :  and,  consequently, — there  being  no  ex*  j^  conferred 
press  words  in  the  said  act  of  naturalization,  to  direct  the  in  the  taking 
descent  in  the  collateral  line,  or  otherwise  than  to  the  children,  of  land  (m). 
it  shall  not  be  extended  to  the  brethren.    And  so  likewise, 
where  two  sons  are  born  of  alien  parents,  that  rule  of  descents 
shall  not  be  enlarged  to  extend  fitrther  than  it  would  in  case 
two  sons  were  denizened  by  letters  patent. 

This,  I  confess,  is  a  more  general  reason  than  the  former. 
Sat  yet  my  brethren  who  have  argued  for  the  plaintiff  have 
maintained  the  contrary ;  and  made  use  of  it  as  an  argument, 
that  naturalizations  and  adoptions  are  favours  which  are  to  be 
amplified ;  and  that  the  law  hath  rather  contracted  than  en- 
larged the  incapacity  of  an  alien ;  which,  say  they,  is  not  to  be 
contracted  fiirther  than  the  paralld  cases  of  disability  by  at- 
tainder will  warrant. 

Touching  the  case  of  attainder,  I  shall  have  occasion  to 
speak  anon ;  but  that  the  privileges  of  aliens  born,  as  toachilig 
lands,  are  strictijuris^  I  prove, — 

First,  by  the  politic  grounds  (m)  why  an  alien  is  not  ca-*  The  grounds 
pable  of  inheritance  in  England  ;  they  are  given  in  Calvin's  °'^®*"f*" 
case.     1.  The  secrets  of  the  realm  might  be  thereby  disco-  ^e^,toin- 
vered.    2ndly,  The  revenues  of  the  realm  (the  sinews  of  war)  kerit 
should  be  taken  and  enjoyed  by  strangers.    3dly,  It  tends  to  ' 
the  destruction  of  the  realm,  by  admitting  strangers  to  fbrtify 
in  the  heart  of  the  kingdom. 

Then  consider  the  persons  here : — 1.  Aliens  of  an  alien  ex* 
traction.    I  shall  not  instance  it  in  those  born  in  Scotland ; 


(»)  Hale,  C.  B.  to  Ihe  contrary  be  so  construed,  as  may  effect  sach 

uige^  *'  That  the  low  of  Bngkad  is  iatent.*'    1  Keh.  670. 

very  gentle  in  constraing  disahiii-  Turner*  B.  says.  That "  the  act  is 

ties,**  1  Yentris*  41S.                      ,  to  bt  taken  favourably,  as  that  it 

Atkins,  B.  said,  that  **  the  act,  doth  restore  men  to  the  law  of  na- 

being  eUctio  pairU  regtd  de  uUqw  ture."    1  Keb.  588. 

in  ntbiUtm  $uum  Jure  MbpUoaii  t  («)  See  Appendix,  N, 
therefore,  these  acts  of  grace  must 
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measure.  That  whole  nation  being  to  that  purpose  made  part 
of  thiS)  and  each  nation  mutually  enjoying  the  freedom  of  the 
other ;  and,  therefore,  ought  to  be  taken  favourably ;  and  a 
granting  of  such  privilege  by  retail,  as  it  were,  to  particular 
persons,  such  privileges  being  by  all  laws  strictly  taken  ;  2dly, 
nothing  of  equity  was  in  that  case,  but  the  law  was  the  same 
before,  that  those  who  were  born  under  the  King's  obedience  in 
one  kingdom  should  be  his  subjects  in  all  his  dominions,  and  is 
plain  by  17  E.  2.  Prerog.  Regis,  in  the  case  of  the  Normans, 
and  the  common  practice  concerning  those  parts  of  France 
which  belonged  to  the  King  of  England. 

The  second  instance  upon  85  E.  3.  c.  1.  de  natis  uhramare, — 
That  it  declares  the  issue  born  beyond  sea,  of  an  Englishman 
upon  an  Englishwoman,  shall  be  denizens  ;  and  yet  construc- 
tion hath  been  made  that,  though  an  English  merchant  marry 
a  foreigner,  and  hath  issue  by  her  beyond  sea,  that  issue  is  a 
natural  born  subject. 

To  which  I  answer,-^Ist,  This  case  is  concerning  those 
whose  ancestors  are  of  English  extraction,  whose  natura- 
lization hath  some  resemblance  of  a  restitution,  because  be 
is  grafted,  as  I  said  before,  into  an  old  legal  stock,  bis  depend- 
encies, interest,  relations,  being  English ;  our  case  of  aliens  of 
ft  foreign  extraction.  But,  Sdly,  in  the  particular ;  the  statute, 
25  E.  S.,  extended  not  to  the  cases  of  Bacon  and  Stephenson  : 
but  by  the  very  common  law,  if  a  merchant  have  a  son  by  a 
feme  alien^  the  issue  is  a  denizen ;  as  appears  by  the  statute 
42  E.  3.  c.  10.  So  that,  by  the  common  law,  a  merchant  might 
go  beyond  the  sea,  without  licence,  for  the  business  of  traffic 
and  merchandize;  and  a  merchant,  who  is  beyond  the  seas 
upon  traffic  and  mer<;bandize,  is  supposed  to  have  animum  re* 
vertendi;  and  his  case  (it  being  pro  bono  publico  to  go  beyond 
the  sea  for  traffic  and  commerce)  is  like  the  case  of  an  ambas- 
sador, who  being  beyond  sea  only  on  his  master's  errand,  his 
children  are  natural  born  subjects  (p). 

.  But  I  hold  the  law  to  be,  that  if  an  Englishman,  not  licensed 
or  qualified  by  law  as  a  merchant,  go  beyond  sea  to  live  there, 
not  for  the  cause  of  religion,  and  there  marry  a  feme  alien,  and 
hath  issue,  that  his  issue  is  an  alien  iq).  The  common  prac- 
tice to  procure  letters  patent  of  denization,  or  acts  of  naturali- 
zation in  such  cases,  proves  it ;  and  so  do  all  those  authorities  in 


(p)  King  V.  EatoD,  Litt  Rep.  23. 
vras  on  this  point;  and  it  seems  to  be 
the  case  alluded  to  in  the  text  as 
Stephenson*s :    Littleton's   Reports 


were  not  printed  till  1683. 

(q)  See  the  statutes  7  Ann.  c.  S.  ; 
10  Ann.  c.  5.;  4  G.  2.  c.  21. 
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laif,  ^hieh  put  and  admit  tbe  case  of  an  EngUshwoman  bav-       1064. 
ing  an  alien  son  beyond  sea.    Aad  the  opijDion  of  Hussejr  (r),     ^'^"v^^/ 
R,  3.  4.,  is  not  tbe  contrary : — son  opiniQnfuit  que  celuy  que  e    Colung* 
nee  p^r  (fela  et  son  pere  et  niere  fueronl  Anglais^  que  lour  issue  ^ 

enhsriUra  per  k  comen.  le^j  tnes  restatutfaii  cleer^  ^e^ ;  for  hp       Pace. 
puts  bis  case  where  both  father  and  mother  are  English,  and  i)ot  Fitz.tiu  Tyel 
where  the^Aer  only  ia  English,  that  the  child  bora  ^eyond.^^* 
sea  shall  inherit  by  the  common  law ;  and  if  the  law  should  be 
otherwise,  that  the,  son  of  an  Englishman  or  Scotchman,  born 
beyond  seas  of  an  alien  mother,  should  be  as  those  born  in 
England,  then  tbe  sons  of  those  sans  should  be  denizens,  and 
nati  natorum^  &c. ;  and  so  the  King  have  more  subjects  who 
shall  have  the  privilege  of  Englishmen,  than  is  fit  or  eafe  for 
the  realm.    So  that  I  take  it,  the  stat.  of  35  E.  3.  is  taken  2b  ^^-^ 
strictly  according  to  the  letter.  taken  strictly 

Nay,  where  the  father  and  mother  are  both  English  (though  ^Hctt^  ^ 
I  will  nqt  now  deliver  my  positive  opinion  in  the  point,  not 
being  now  before  us,)  yet  I  may  say  there  is  more  author^y  for 
it  than  against  it,  if  the  parents  went  over  without  licence  in 
law,  or  licence  in  fact;  or  against  a  prohibition  n,e  exeat 
regnoy  qr  return  not  afler  a  privy  seal,  that  tbe  issue  born 
after,  beyond  sea,  shall  not  inherit.  So  was  the  judgn^ept  of  the  ^  qia 
ease  between  Hide  and  Hill,  g4Eliz.  B.  R.  SCf.  3.;  and  I 
have  the  same  under  the  hand  of  a  reverend  Judge  in  Queen 
Elizabeth's  time  without  name  of  tbe  person ;  and  yet  the  sfat. 
£5  E.  3.  is  general^  where  the  children  are  bora  of  an  Engli&b? 
'  man  upon  an  Englishwoman ;  and  doth  not  make  any  ditfcr- 
enoe  where  the  parents  have  any  licence  to  stay,  or  not. 

So  that  upon  all  these  reasons  I  do  conceive  that  the  laws  The  law  and 
and  statutes  made  iu  the  behalf  of  aliens  (especially  of  foreign  i^jh^^^ff' 
extraction)  ought  to  be  taken  strictly;  and,  consequently,  this  of  aliens,  cs- 
afit  of  naturalization  of  John  Ramsay  shall  not  be  extended  P^^ciany  of 
beyond  the  words,  of  it  to  direct  the  descent  to  any  other  than  tractuHi,  are 
his  children.  to  bo  token 

Some  other  reasons  there  are  whereupon  I  shall  enforce  n^y  ^  *^  ^' 
opinion  in  this  great  point,  that  a  brother  naturalized  shall  npt 
inherit  his  brother  naturalized:  but  they  arise  upon  the  an-» 
swers  to  the  objections  made  on  tbe  plaintiff's  part ;  whiob, 
therefore,  is  the  next  thing  {to  be  taken  into  consideration. 

(r)  See  Doe  d.  Ouroure  v,  Jones,  broad«    See  IIussey*s  opinioa  in  tJie 

4  T.  R.  300,  ivhere  the  position  of  text;  and  the  petition  to  which  25  K. 

Mr.  Justipe  Ashurst  that'* the  cir-.  .3.  c.  1.  refers,  nptes  tha^  there  was 

cUtAstMtite  of  ft  pman  hdng  borti  then  no  fijted  law  on  this'  p6hit 

oat  olahe-.ICinj^VligeaBce  makes  Cotton^s  Records, 

him  |rri/na/c/ctV  anal  ion,  V,sQ|etns^^o  j                       ..  ^  , 

''  '    .2f  2       '   '         .     ',/    /' 
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v-i^viL/       ^^^  arguments  on  the  part  of  the  plaintiff  are  drawn  finom 
^  the  reason  of  hw,  and  from  authority. 

^QQj^  From  the  reason  of  law. 

«.  The  great  objection' which  is  made  from  the  reason  of  law  is 

Pack.  this,  that  one  brother  may  claim  as  heir  to  his  brother  without 
any  mention  of  the  fiither ;  and  therefore,  the  disability,  or 
incapacity  of  the  father,  shall  not  hinder  him  from  inherit- 
ing his  brother. 

This  hath  been  enforced  several  ways :  (5)  as  first,  and  prin« 
cipaliy,  that*  which  I  mentioned  before  that  the  descent  from 
brother  to  brother,  though  it  be  a  collateral  descent,  is  an  im- 
mediate descent  between  the  brothers  ;  and  no  impediment  in 
the  ancestors  will  hinder  the  descent  between  them.  And  this 
is  proved, — 

Ist,  By  the  pleading; — ^it  is  enough  to  make  the  descent,  ui 
fratri  et  hasredit  without  going  any  further. 

Sdly,  From  the  computation  t>f  degrees ; — according  to  the 
law  of  England,  brother  and  brother  make  but  one  degree. 

Sdly,  That  the  half-blood  doth  not  (/)  impede  the  descent 
between  brothers,  which  it  doth  not  to  the  uncle,  and  other . 
descents  collateral ;  which  argues  that  the  descent  between 
brothers  is  immediate,  if  at  all;  and  this  is  &rther  enforced, 
that  the  brother  by  the  second  venter  is  heir  to  the  father,  and 
yet  shall  not  inherit  his  brother. 

•    And,  therefore,  in  a  descent  between  them,  the  law  respects 
only  their  immediate  relation  between  them  as  brothers ;  and 
not  their  relation  in  respect  of  their  fiither. 
^  to  the  ar-       Touching  this  enforcement  of  the  objection  by  making  the 
/..nncDt  from  descent  from  brother  to  brother  to  be  an  immediate  descent,  I 
"^*        must  touch  what  I  have  before  said ;  that  is  to  say,  the  descent 
of  the  land  from  brother  to  brother  is  not  meant  here  ;  for  so 
the  descent  to  the  uncle,  or  any  other  to  whom  the  land  next 
and  immediately  comes  after  the  death  of  the  brother,  will  be 
an  immediate  descent,  because  it  is  enough  to  say,  that  one 
brother  may  resort  in  his  pedigree  to  the  other  without 
mentioning  the  father,  and  demand  as  brother  and  heir,  or 
plead  a  descent  as  brother  and  heir,  without   naming  the 
fether  in  his  pleading,  whereas  in  all  other  cases  of  pleading 
the  descent  except  it  be  from  father  to  son,  he  sets  forth  he  is 
cousin  and  heir,  and  shews  comment  cosin^  and  so  names  the 
fiither  or  other  person  who  is  commune  vbiculum^  or  common 
stock. 
If  we  admit  this  to  be  called  in  this  sense  an  immediate  de- 


(t)  1  Veatri84lS ;  and  see  Watkins        (1)  Mr.  Haqpsf  esdggwts  thai  the 
on  Descents  U 1  >  note  (a).  n»t  is  improperly  iasertcd  here. 
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seent,  yet  it  mOBt  be  taken  only  ae  an  immediate  descent  in  the       1<^04; 
collateral  line,  and  hath  no  reBemblance  to  an  immediate  de- 
scent  in  the  direct  line ;  for  though  (a»  the  case  was  pat)  the    ^JJ^^ 
grandfather  be  attainted,  or  an  alien  ;■  yet  the  &ther  born  in  9. 

England  hath  a  personal  Mood  of  his  own,  which  be  derives  Pacb* 
to  his  son  who  shall  therefore  inherit  to  him  without  respect 
to  the  incapacity  of  the  grandfather,  yet  as  to  descent  from 
brother  to  brother  the  case  is  otherwise.  The  blood  is  not  de- 
rived, but  communicated;  which  communication  cannot  be 
otherwise  than  medianie  poire. 

But  to  give  a  further  answer  to  it ;  all  this  touching  the  im^ 
mediateness  of  the  descent  amounts  to  no  more  than-  what  was 
said  in  other  terms,  that  one  brother  in  pleadiag  may  claim  as 
heir  to  his  brother  without  mention  of  his  fether,  which  I 
agree.  But  the  inference  from  thence,  that  therefore  the  de* 
feet  or  incapacity  of  the  father  shall  not  hinder  one  brother 
from  inheriting  the  other  brother,  is  that  which  we  on  the  de« 
fendanfs  part  do  deny. 

For,  first,  this  reason  is  grounded  upon  the.  formality  of 
pleading ;  for  to  set  forth  a  descent^o^ri  et  hmrtdi  is  short 
and  certain  to  a  common  intent^  which  is  all  the  law  requireSb 
But  this  concludes  not  that  therefore  he  is  heir ;  for  I  may  al* 
lege  what  I  can  to  felsify  his  being  heir,  though  he  be  his 
brother ;  as  bastardy,  or  that  an  elder  brother  was  attainted, 
and  pardoned;  «or  attainted,  and  survived  the  father;  or  that 
his  brother  was  of  the  half-blood  or  the  like  ;  or  if  it  be  not 
pleaded,  yet  if  on  a  verdict  the  matter  appear  jto  the  Court  («b 
in  our  principal  case  it  does)  tlie  Court  are  to  adjudge  upon  : 
the  whole  record;  and  shall  adjudgja  him  heir  if  he  be  so;  and 
not  heir  if  he  be  not  so;  notwithstanding  he  pleedea  descent 
uifrairi  et  hceredi.  And  to  infer  because  he  pkods  thai  he  is 
fraler  et  hoBreSy  that,  therefore,  he  19  frater  et  tueres^  is  clearly 
an  inconsequence* 

Again,  this  manner  of  pleading  Jratri  et  hasredi^  without  The  ar^« 
going  further,  is  not  appropriated  to  the  brother  upon  any  ^e'maim«'of 
substantial  difference  from  the  pleading  ut  consanguineo  et  pleading 
hcertd&  /  but  from  the  barrenaesjs  of  the  words,  our  law  tying  |||]J*J|^rrcn*-' 
itself  strictly  to  the  words  of  the  register.    We  have  no  words  nessof  lan- 
of  descent^  whether  in  a  direct  or  collateral  line,  but  films  S"^  ^-^tthtt 
frater  consanguiffeus.     If  we  could  have  adopted  the  word  exact  nature 
Jratruus9A  well  ob  Jrater^  he  might  have  pleaded  a  descent  of  every  case 
fratn  et  hceredi;  and  then,  by  the  force  of  thb  objection,  the  Rented  m'^ 
undo  of  an  alien*s  son  might  inherit  him.    But  the  truth  is,  pleading* 
we  have  no  such  legal  word.    If  my  untie  be  my  heir,  it  is 
pleaded,  ut  consanguineo  et  Imredi^  as  well  as  where  a  remote 
kinsman  is  my  heir.    Nay,  if  my  grandchild  be  my  heir,  he 
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1664.  sh&Il  plead  it  td  consangvineo  ei  hccredi ;  for  the  word  nepoti 
18  of  too  large  extent,  and  is  not  in  our  law  Latin  in  the  re- 
gister; and  yet  my  grandchild  is  as  near  me  in  the  direct  line, 
as  my  brother  in  the  transversal  line.  There  is  certainty 
enough,  prima  faciei  when  I  SByJrafri  et  hceredi.  The  Court 
knows  how  near  of  kin  I  am  :  I  am  brother  but  one  w&y ;  but 
I  may  be  cousin  many  ways.  And,  therefore,  that  it  may  ap- 
pear how  I  am  heir,  I  roust,  in  all  these  cases  when  I  plead  as 
cousin,  shew  comment  cosin^  to  ascertain  the  kindred  to  the 
Court,  and  the  party ;  to  which  he  may  reply,  if  he  deny  my 
kiiidred.  And  yet,  if  I  fkil  in  shewing  comment  cosin,  it  is 
but  matter  of  form,  and  aided  upon  a  general  demurrer;  as 
was  adjudged  in  Herd  and  Baskervill's  case :  which  shews  that 
this  observation,  from  the  not  mentioning  the  father  in  plead* 
ing  a  descent  from  the  brother,  arises  from  the  form  of  plead- 
ing, and  not  the  substance  of  the  matter.  If  the  uncle  make 
title  to  the  nephew's  lands,  he  sets  forth  that  be  kfraierpatris/ 
if  he  make  title  to  the  brother's  land,  then  he  sets  forth  that 
be  isfraier,'  what  is  that  but  in  the  periphrasis  fiKns  patris 
^ho  was  an  alien?  In  the  one  case  the  kindred  to  the  father 
is  expressed,  and  in  the  other  it  is  necessarily  implied,  and 
here  expressly  found  by  verdict :  when  I  do  name  the  fkther,  I 
name  him  only  as  -fiither ;  bis  incapacity  by  alienship  appears 
not  on  my  shewing.  If  it  after  appears  by  the  other  side,  or 
on  verdict,  that  he  is  an  alien,  whether  that  be'  an  impediment, 
or  not  an  impediment,  to  a  descent  will  rest  upon  the  judgment 
of  law^  but  ariseth  not  upon  my  naming  him. 
Com.  443.  a.  In  Clere's  case.  Sir  Edward  Clere,  the  uncle,  makes  title  to 
his  nephew,  Clere  Haddon,  as  his  cousin  and  heir,  viz.  son  and 
heir  of  Sir  John  Clere,  father  of  Margaret,  mother  of  Clere 
Haddon ;  and  yet  he  might  have  pleaded  as  brother  and  heir 
of  Margaret,  mother  of  Clere  Haddon.  And  in  like  manner 
Young  there  makes  title  ^^  as  son  and  heir  of  John  Young, 
father  of  Dorothy,  mother  of  Walter  Haddon,  father  of  Clere." 
And  certainly  that  pleading  is  good  to  pass  through  the  brother 
to  the  father,  the  common  stock.  By  the  same  reason,  if  John 
Ramsay,  the  lessor  here,  made  his  title  in  pleading  (as  he  might) 
as  son  and  heir  of  George,  son  of  Robert,  father  of  Sir  John 
Ramsay,  the  naming  of  Robert,  because  he  was  an  alien,  would 
it  have  prejudiced  him  in  making  his  descent  ?  If  it  would, 
by  the  same  reason  the  finding  it  here  by  the  special  verdict 
will  prejudice  him.  It  shews  that  if  it  would  not,  then  the 
impediment  to  desecnt*  ancestral  is  n6t  by  the  naming  or  not 
naming  the  father.  It  shews  that  there  is  no  tiecessity  to  plead 
that  George  \sfrater  et  hccresj  buifiUus  Roberti^  patris  Johannis 
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Ramsay.    And  so  as  to  the  manner  of  pleading,  it  is  bat        1054. 
formality.  v-^v-^-/ 

Thirdly,  The  rale  itself,  oat  of  which  the  argument  from    Colling- 
pleading  is  enforced,  holds  not  generally  of  either  side,  either        ^^^^ 
that  I  shall  not  be  barred  by  reason  of  the  act,  or  defect  of  an       p  .^' 
ancestor,  whom  I  need  not  name ;  or  that  I  should  be  barred 
by  the  act  or  defect  of  an  ancestor  whom  I  must  name  in  my 
pedigree  or  pleading*    This  hath  been  spoken  to  at  large,  and 
cases  instanced  on  both  kinds  by  my  brothers  who  argued  on 
my  side.    I  wave  them  not:  but  I  shall  enforce  them  another 
way  argwnento  ad  homines. 

By  their  grounds,  the  naming  the  father,  alien,  in  derifing  Incapacity  of 

the  pedigree  between  the  nephew  and  uncle,  will  not  hinder  a  ^h<»e  through 

descent.    And  I  say  by  the  same  reason  the  not  naming  the  ^twA^aL 

lather,  alien,  in  the  pedigree  between  brother  and  brother,  rived  di«tiD. 

will  not  advantage  the  descent;  for  they  have  held  that  it  is  iSxofS^ 

defecius  iigeaniiwy  not  any  disability  or  defectus  sanguinis  through 

civilis^  that  incapacitates  an  alien.    And  upon  that  ground  I  ^(^l^^j^en. 

infer,  that  in  all  cases  of  incapacity  ancestral,  when  I  make 

my  resort  only  to  him  for  my  pedigree,  not  title,  my  naming 

him  doth  not  hinder  me  as  to  a  fee  simple  estate ;  for  the  case 

of  an  estate  tail  is  otherwise  by  virtue  of  the  stat.  SS  H.  8. ; 

that  was  the  ground  of  Edwards,  and  Roger's  case.     The  fine  The  fine 

levied  by  the  uncle  of  an  idiot  hinders  not  the  son  of  the  uncle  ^^^'*^^  \y  ^^^ 

.-.-.•.  «  .!.»...  1  »       ..       uncleofan 

to  mherit  the  idiot.    It  was  said,  that  it  was  a  bar,  not  a  dis-  idiot  hinders 

ability:  and  I  airree  the  diflference;  for  a  disability  properly  uotthesonof 

1  .  1.   A  At.-     u       u     i!  *u       *L  •       the  uncle  to 

supposeth  a  crime,  but  this  bar  by  fine  no  other  than  an  in-  inherit  the 

ability,  or  incapacity  to  take  put  upon  him  by  his  own  act.  idiot 

The  uncle  shall  entitle  himself  as  heir  to  the  nephew,  though 

the  father  who  hath  no  capacity  to  take  by  the  common  law, 

or  though  another  brother  who  hath  entered  into  religion,  and 

BO  is  barred  by  his  own  act ;  and  so  the  uncle  of  the  mother 

may  bring  his  appeal  of  the  death  of  the  nephew,  and  make 

himself  heir  through  the  mother,  who  is  barred  by  the  statute. 

I  do  not  remember  that  any  case  can  be  instanced  where  the  ^-  ^^'  ^^* 

17  P    4    I 

incapacity  of  him  through  whom  I  derive  my  pedigree  only  q  q\  25.  * 
shall  hurt  me,  if  I  be  not  hindered  per  defectum  sanguinis  is  B.  8. 
h4Breditarii.    So  that  upon  this  ground  Patrick  may  derive  go  H.^|fi3. 
his  pedigree  through  her  father  Nicholas  to  John  the  uncle ; 
and,  consequently,  would  have  a  better  right  than  George  or 
his  issue.  Whereas  on  the  grounds  which  we  have  laid,  Patrick 
and  his  uncle  John  cannot  derive  an  hereditary  blood  from  one  / 

common  ancestor;  for  Robert  the  father  to  one,  and  grand- 
father to  the  other,  the  commune  vinculum^  was  an  alien ;  and, 
therefore,  they  could  not  inherit  the  one  the  other.  And 
wiiereas  it  is  said  that  the  natural  blood  derived  from  the  pa- 
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1664.        rents  makes  John  and  George  to  be  brothers,  but  it  ia  the  latr 

^^^^^^^^^^      which  superinduces  and  clothes  that  natural  blood  with  an 

Colling-     hereditary  quality,  whereby  they  may  inherit  one  the  other, 

^^^^        although  this  is  gratis  dictum^  and  may  be  as  easily  denied  as 

Pack.        granted,  yet,  if  true,  there  is  the  same  reason  that  the  law  should 

also  clothe  the  same  natural  blood,  which  makes  John  and 

Patrick  uncle  and  nephew,  with  the  like  hereditary  quality ; 

and  then  also  the  defendant  would  have  a  better  title  than  the 

plaintiff*.  *    - 

I  say,  the  mentioning  of  the  alien  father,  in  the  pedigree 
from  the  son  to  the  uncle,  upon  the  grounds  laid  down  by  my 
.  brethren  who  argued  for  the  plaintiff,  is  no  reason  from  hinder- 
ing the  uncle  from  inheriting  to  the  nephew ;  and,  pari  rationcy 
the  not  mentioning  the  alien  father  in  the  pedigree  between 
the  brothers  is  no  reason  why  one  brother  should  inherit  to 
the  other.  If  Patrick  had  purchased  lands,  the  naming  Nicho- 
las his  father  in  the  pedigree  was  not  the  cause  why  John,  the 
Earl,  could  not  inherit  to  Patrick ;  and^  pari  raiionej  the  not 
naming  Robert,  the  father  of  John,  in  the  pedigree  between 
him  and  his  brother,  is  not  a  reason  why  George  may  inherit 
John. 

The  consequence  holds  upon  the  rule  and  reasonof  parallels: 
but  I  enforce  it  by  a  stronger  argument  in  our  principal  case. 

If  John,  the  uncle,  might  inherit  to  Patrick  the  nephew,  then 
Patrick  might  also  inherit  to  John  the  uncle ;  and  so  the  lessor 
of  the  plaintiff,  coming  from  a  younger  •  brother,  would  have 
no  title;  for  in  collateral  descents  the  rule  most  certainly 
holds,  if  the  bridge  be  made  up  for  me  to  pass  over,  and  to  in- 
herit my  uncle,  it  is  also  made  up  for  my  uncle  to  pass  over, 
and  to  inherit  me.  That  was  agreed  by  all  that  argued  is 
Godfrey  and  Dixon's  case ;  that  where  the  words  of  the  na- 
turalizations of  Daniel  were,  ^^  that  be  shall  be  enabled  to  enjoy 
lands  to  any  ancestor  lineal  or  collateral,"  that  though  it  be  not 
expressed  in  the  act,  it  necessarily  follows  that  a  collateral  an- 
cestor may  be  heir  to  hini ;  and  it  was  a  chief  cause  of  the  judg- 
ment that  was  given  in  that  case ;  as  in  case  of  an  act  of  resti- 
tution of  a  person  attainted,  the  words  are  '^that  he  shall  be 
restored  in  blood,  and  inheritable  to  his  ancestor ;"  but  no 
words  in  the  act,  that  his  ancestors  or  cousins  shall  be  inherit- 
ed PI.  Cor.  able  to  him;  and  yet  they  are  inheritable  to  him,  as  was  agreed 
in  that  case,  and  is  also  proved  by  Courtney's  case. 

So  that  the  consequence  being  clear  that  if  John  may  be  heir 
to  Patrick,  Patrick  may  be  heir  to  him,  I  shall  now  endeavour 
to  prove  the  antecedent  or  proposition,  that  the  alienship  of 
Nicholas,  the  father  of  Patrick,  is  no  reason  to  hinder  John  from 
inheriting  to  Patrick  by  the  ground  laid  down  by  my  brother. 
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And  herein  I  nmst  make  use  of  the  distinction  I  took  be-       1604. 
fi>re,  between  a  disability  (which  properly  ariseth  by  reason  of    ^^^^^^^ 
crime)  and  a  non-ability  or  incapacity.    My  brethren  of  the    ^^^^^* 
other  side  have  said  tlmt  the  reason  why  an  alien  shall  not  9. 

inherit  or  be  inherited  is  from  a  disability  in  him :  but  it  is  a       Pach. 
want  of  ability;  no  defect  in  his  blood,  as  they  say,  but  an 
incapacity  by  law  in  respect  of  the  place  of  his  birth. 

This  being  their  ground,  hereupon  I  assume,  that  no  case 
can  be  put  where  I  claim  an  estate  in  fi^-simple  from  an  an- 
cestor lineal  or  collateral,  that  the  incapacity  or  inability  of 
another  ancestor  through  whom  I  derive  my  pedigree  only 
shall  hinder  me,  unless  it  be  propter  defectum  sanguinis  hare*  - 
ditarUj  whereby  he  should  become  my  legal  ancestor. 

1  say,  fee  simple  estate  ;  for  the  case  of  an  estate  tail  is  other- 
wise, upon  the  words  of  the  stat.  of  S2  H.  8.,  as  it  appears  in 
the  cases  of  Stobble  and  Bradstocke,  Mackwilliam*s  case,  and 
Wingfield  and  Duncombe*s  case.  And  I  say  where  I  derive 
my  ^^  pedigree ''  only ;  for  where  I  derive  my  titk,  it  is  other* 
wise.  That  was  the  ground  of  Edwards  and  Roger's  case ;  H0I1. 338. 
which  in  effect  was  but  this : — ^The  uncle  of  an  idiot  levies  a  ^^- 
fine,  and  dies, — the  idiot  dies.;  the  son  pf  the  uncle  shall  inherit,  Tr.  le  Cair. 
though  be  must  make  his  pedigree  through  his  father  to  tome 
to  the  idiot.  The  difference  was  made  that  this  was  not  a  dis- 
ability, but  a  bar.  And  I  agree  the  difference  ;  for  a  disability, 
as  I  said  before,  properly  supposeth  a  crime :  but  a  bar  is  but 
an  inability  or  incapacity  put  upon  him  to  take  by  his  own  act. 
His  fine  puts  a  non<4ibility  upon  himself  to  take,  and  upon  his 
son  too,  if  he  had  survived  the  idiot ;  for  then  he  makes  his 
title  through  heirs,  and  not  his  pedigree  only. 

I  shall  therefore  put  cases  of  non-ability  in  theancestor  of  all 
hands,  whether  by  the  common  law,  or  by  the  act  of  the  party, 
or  by  the  statute  law.    And  yet  in  none  of  these  the  resort  for 
the  pedigree  shall  hinder  the  party.    Littleton's  case, — ^The 
son  purchaseth  lands,  and  dies  without  issue,  in  the  life  of  his 
lather,  the  uncle  shall  inherit  him  ;  and  yet  must  make  his  pe- 
digree through  his  father,  whose  incapacity  and  non-ability  by 
law  to  take  from  his  son  hindered  him,  but  did  not  hinder  the 
oncle.     But  if  the  uncle  die,  the  father  shall  not  take  benefit  The  father 
of  a  warranty  made  to  the  son,  though  the  uncle  might ;  for  ^^f"^  ^®  ^ 
the  uncle  made  only  the  pedigree  through  the  fiither :  but  the  ^  warranty  ^ 
father  must  make  his  title  to  the  warranty  from  the  son,  which  madetoason. 
the  law  allows  not. 

So  in  our  case,  if  there  could  be  a  collateral  descent  from  the 
Earl  of  Holderness,  the  obstacle  by  the  fiither  would  not  hin- 
der the  uncle ;  because  it  is  an  impediment  only  in  the  pedigree, 
unless  you  suppose  a  defect  in  the  blood,  which  makes  him  no 
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,  1064.        legal*  ancestor,  or  a  disabUity  by  the  dienship,  which  my 

^'^^^^^^^     iH-ethren  would  not  hare.    So  if  the  heir  apparent  of  the  par- 

Colling^     chaser  had  entered  into  religion,  and  were  possessed,  by  his 

^^  own  act  there  is  an  incapacity  or  non-ability  in  him  to  take ; 

Pace.        ^nd  yet  tlie  uncle,  or  gfrandehild,  or  other  cousin,  may  make  re- 

If  the  heir  ap-  scHrt  in  pedigee  through  him.    A  woman  hath  issue  a  son,  who 

parcntof  a     jg  murdered,  not  having  any  heir  of  the  part  of  the  father ;  at 

come  by  his     ^^^  common  law  a  woiiian  mi^t  have  had  an  appeal  of  the 

ownactinca-  death  of  any  of  her  ancestors;  byM.  Cb.  cap.  34.   tmllus 

Cndryethis^  capiafur,  out  imprisonetur  propter  appelltnn  feminm  de  morie 

uncle  or         aUerius  ^uam  viri  mi;  so  that  she  cannot  bring  the  appeal. 

f!^^^^'    17  E.  4.  1.  by  the  opinion  of  four  judges  against  thi^  the 

cousin,  may     uncle  of  the  part  of  the  mother  shall  have  the  appeal,  though 

iiT^^dl^re^     he  must  in  his  pedigree  make  mention  of  the  mother ;  notwith- 

through  him.  Standing  the  book  of  SO  H.  6. 43. :  but,  agreeable  to  the  jodg- 

menl  of  all  the  judges,  15  E.  9.  Cor.  385.  <ti>    And  Stamford 

68.  takes  the  authority  of  17  E.  4.  )•  to  be  accordant.    And  I 

hold  it  to  be  agreeaUe  both  to  law  and  reason,  and  my  Lord 

Coke  is  express  in  it. 

Nay,  even  in  the  case  of  disability  for  a  crime,  where  it  ex- 

*    tends  not  to  corruption  of  blood,  which  is  a  distinct  penalty 

in6icted  by  law,  resort  as  to  the  pedigree  may  be  made  through 

lie.  I.e.  pi.  ^^  ancest6r  lineal  disabled;   as  William  Delawar  was  din- 

Cor.  Court-     ebled  during  his  life  to  the  barony,  yet  his  son  might  make  his 

^^*  pedigree  through  htm. 

So  then  upon  my  brethren's  grounds  there  being  no  defect  of 
hereditary  Mood  in  the  alien  fether,  and  no  other  impediment 
withouta  disability  by  reason  bfcrime  lieing  of  force  tohinderthe 
resort  as  to  the  pedigree^  would  not  hinder  John  the^uncle  to 
inherit  to  Patrick,  or  Patrick  to  inherit  John  his  uncle ;  f%r 
^Nicholas  is  as  to  legal  blood  ianquam  persona  nom  exisiens. 

So  that,  first,  the  setting  forth  that  he  \%frater  et  kasres^  with- 
out mentioning  the,  father,  makes  not  the  brother  heir,  if  he  be 
not  so  in  truth. 

Sdlj,  It  is  grounded  upon  the  form  cS  pleading,  not  the  sub- 
stance of  the  matter. 
It  is  not  a  3dly,  It  is  no  rule  that  holds  either  that  the  naming  an  an- 

either  that'  cestor  who  is  under  an  incapacity  shall  bar  a  man  from  resort- 
the  naming  ing  through  him  in  pedigree  to  another  ancestor ;  or  that  he 
who^is^nd'er  ^^^^^  ^^^  ^  barred  where  he  needs  not  name  such  an  ancestor ; 
ao  incapacity  for  if  the  middle  brother  be  attainted,  and  survive  the  eldest, 
roM  from  re-  ^^^^S^  **®  ^'®  before  entry,  the  youngest  brother  shall  be  bar- 
sorting  red,  and  yet  need  not  name  him  in  bis  pedigree, 
throurh  him    - 

in  pedigree  to  another  ancestor  s  or  that  he  shall  not  be  barred  where  he  neeils  not 
name  such  an  ancestor. 

"     ■  ■  ■      ■■     '       .■  ■     '■       .    ■ 

(u)  FitzhcrbiTt. 
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And,  4tbly,  by  the  same  reason  tbfft  the  brother,  who  doth        1004. 
not  mention  the  ftither  in  his  pedigree,  may  inherit  his  brother  3     ^^^'V^^ 
the  uncle  who  is  not  hindered  to  name  him  in  the  pedigree    Coluno- 
might  inherit  the  nephew,  and  the  nephew  inherit  the  uncle,  ^ 

and  exclude  G^eorge,  the  younger  brother.  Pace. 

And  therefore,  whereas  it  is  said  that  the  natural  blood  de- 
rived irora  tbe  parents  makes  John  and  George  to  be  brothers  j 
but  it  is  the  law  that  superinduces  and  clothes  that  natural 
blood  with  an  hereditary  quality  whereby  they  may  inherit  one 
the  other  ;  although  this  is  gratis  dictum^  and  may  be  as  easily 
denied  as  granted  ;  yet  if  true,  there  is  the  same  reason  that 
the  law  should  also  clothe  the  same  natural  blood  which  makes 
John  and  Patrick  uncle  and  nephew,  with  the  like  hereditary 
quality ;  and  then  also  the  defendant  would  have  a  better  title 
than  the  plaintiflf. 

I  have  done  with  this  part  of  the  objection ;  only  I  would 
not  be  misunderstood,  that  I  set  up  a  title  to  Patrick,  the  son 
of  Nicholas.  I  urge  it  only  as  a  consequent  of  the  other 
opinion,  that  Patrick  would  inherit  to  John  his  uncle; 
whereas,  on  the  grounds  which  we  have  laid,  it  is  clear  Patrick 
and  his  uncle  John  cannot  derive  an  hereditary  Uood  from  one 
common  ancestor ;  or,  as  my  Lord  Coke's  reason  is,  could  not 
by  any  possibility  inherit  any  common  ancestor;  for  Robert, 
the  father  to  the  one,  and  grand&ther  to  the  other,  that  is  the 
commune  vinculum,  was  an  alien;  and  therefore  they  cannot 
inherit  one  the  other. 

I  come  now  to  the  other  enforcement  of  the  objection  s-^that  As  to  the  ar- 
jbrother  and  brother  according  to  the  law  of  England  make  but  gumcnt  from 
one  degree ;  (zd)  from  whence  it  is  inferred  that  the  descent  ^^SwoU. 
between  them  is  immediate.    If  I  should  agree,  that  this  id  an 
immediate  descent  in  the  collateral  line  in  such  sense  as  it  is 
before  explained,  under  pardon  it  doth  not  at  dll  hurt  my  con- 
elusion.     Bui  yet,  I  conceive  neither  ihe  premises  nor  the 
inference  are  warrantable  by  our  law. 

It  is  said  that,  according  to  the  canon  law,  jfrater  et  soror 
sunt  in  primo  gradu  /  and,  therefore,*  prohibiting  marriage  be- 
tween kindred  within  the  fourth  degree  takes  brother  and 
sister  to  be  the  first  degree  of  the  four:  and  it  is*  urged  that 
the  law  of  England,  in  the  computation  of  the  degfees  of  icon- 
sanguinity,  agrees  with  the  canon  law  (x). 

I  answer,  that  the  common  law  in  the  computation  of  d^- 


(w)  This  seems  to  be  the  found- 
ation of  the  opinion  of  Lord  Hale, 
who  rejects  the  arguments  on  the 
matds  of  the  statute  roliod  on  by 
some  of  the  oihor  Judges.  1  Vcntriii 
423.     i  Kcblc  579,  &c. 


.  (jr)  The  manuscript  is  '^common? 
hj  an  obvious  mistake:  but  th6 
passage  is  so  prmted  also  in  th^ 
judgment  of  Hafoi  C.  B.  in  1  Fealris 
Ai4. 
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1654.       greesy  follows  the  canon  law^  becauge.  right  of  marriage  is  pro^ 
^^^*^^^^^     perly  of  ecclesiastical  cognizance,   which  is  guided   by  the 
CoLUNG-    canon  law ;  bat  in  other  cases  it  doth  not  account  the  degrees 
^^  according  to  the  canon  law« 

Paci,  The  Doctors  of  the  Commons,  who  are  doctors  utriusque 

Litt  Sect  20.  ytf riff,  gives  the  reason  why  the  canonists  reckon  their  degrees- 
furthe?.^'  °^    not  by  one  and  by  one  as  the  civil  law  doth,  but  by  two^and  by. 
The  differ-      ^^o- — Because  the  canon  law  doth  versari  circa  matrtmoma^ 
enoe  of  the      wherein  two  persons  are  at  once  concerned :  but  the-  civil  law 
d^eabythe  ^^  teaching  successions  ta  estates,  wherein  but  one  at  once  and 
canon  and  by  successively  is  concerned ;  and  that  is  our  present  case. 
thecivU  law.       rj^y^^  ^^^^^  is,— where  I  fix  the  point  of  my  compass  to  make 
a  circle  with  the  other  point,  there  is  my  centre ;  so  doth  our. 
common  law,  where  it  makes  its propoii/t^.  ^*If  we  will  know  in 
'  what  degree  of  kindred  two  do  stand,  according  to  the  civil 
law,  we  begin  our  reckoning  from  one,  by  ascending  to  the  per- 
son from  whom  both  are  branched,. and  then*  by  descending  to 
the  other  to  whom  we  do  count ;  and  it  will  appear  in  what  de- 
gree they  are.    For  example,  in  brother's  sons,  take  one  of 
them,  and  ascend  to  his  father,  there  is  one  degree ;  from  the 
father  to  the  grandfother,  that  is  the  second  4egree ;  then  de- 
scend from  the  grandfather  to  his  son,  that  is  the  third  degree  ; 
then  from hia son  to  his  son,  that  is  the  fourth  degree;  just  as 
it  was  in  the  case  of  challenge.    But  if  we  will  know  in  what 
degree  the  sons  of  two  brothers  stand  by  the  canon  law,  we 
begin  ever  from  the  common  stock.  We  begin  from  the  grand*^ 
father,  and  descend  to  one  son,  that  is  one  degree;  then  descend 
to  his  son,  that  is  another  degree  ;  then  descend  again  from  the 
grandfather  to  his  other  son,  that  is  one  degree ;  then  descend 
to  his  son,  that  is  another  degree.    So  in  what  degree  either  of 
them  are  distant  from  the  common  stock,  in  the  same  .degree 
they  are  distant  between  themselves.'' 

Thus  far  my  Lord  Coke,— from  whom  I  infer,  that  in  reckon- 
ing upwards  as  the  civilians,  through  the  common  stock,  or 
downwards,  as  the  canonists,  from  the  common  stock,  both 
comes  to  one,  though  they  differ  in  words ;  and  the  immediatei- 
ness  of  the  descent  is  no  more  proved  from  the  one  than  the 
other,  and  a  party  from  whom  it  reckons,  thence  it  counts  the 
degrees.  Upon  a  gift  in  frank  marriage,  it  reckons  the  fiiast 
Litt  Sect  80.  degree  from  the  donors  to  the  donees,  whether  the  wife  be 
sister,  or  daughter,  or  cousin.  In  writs  of  entry  it  reckons  the 
degrees  with  respect  to  the  seisin,  not  the  kindred.  In  chal* 
lenges  it  sets  forth  the  whole  kindred,  as  in  Vernon  and  Man- 
Corn.  4Sft.  jiers'  case,  <^  that  Zouch,  the  sheriff;  is  by  the  common  ancestor, 
RooB,  consanguineus  to  the  tenant,  vi%.  fUui  Oeorgii  Zoud^ 
&c#  and  runs  on  to  Elizabetbi  daughter  of  George  Lord 
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Hoos,  father  of  WiUiam  Lora  Roob,  father  of  Thomas  Lord        1664. 
Roos,  &c*'  And  it  h  not  sufBcient  to  say,  <<  sister  of  William     ^^'v'^ 
liord  Roos,  iather  of  Thomas,"  as  the  plaintiff  here  would  have    Co^^^^a* 
it«    And  the  degrees  of  consanguinity  in  Braeton,  and  the  ^^ 

tree  of  consanguinity  which  he  mentions,  is  according  to  the       Pace. 
civil  law,  as  is  expressly  said,  Com.  451.  a.,  and  not  according  Coni.45i. 
to  the  canon  law.  And  so,  in  shewing  commetU  easin  to  a  ^'^^^.^^ 
•collateral  ancestor,  we  reckon  according  to  the  civil  law,  up- 
ward  to  the  common  stock,  and  so  down  again,  as  appears  by 
Clere*8  case,  Com.  45 1 . 

But  if  I  should  agree  that  the  computation  of  degrees  is  aCi* 
cording  to  the  canon  law,  which  neiUier  my  Lord  Coke  nor 
Littleton  do  affirm  generally,  but  only  in  respect  of  the  com-  c.C.84. 
potation  of  degrees  in  marriagey'^per  le  Si.  Eglue;  yet,  as  I 
conceive,  the  plaintiff  gains  nothing  by  it.  My  Lord  Coke 
saith,  <'  Whethersoever  of  these  ways  we  reckon,  respect  is  had 
to  the  fiither,  who  is  the  radix,  or  common  stock." 

For  the  objection  <^),  that  the  half-blood  impedes  the  de* 
scent  between  brothers,  which  it  doth  not  to  the  uncle  and 
other  descents  collateral ;  and  that,  therefore,  the  descent  be- 
tween brothers  is  immediate.— It  was  inferred,  first,  for  that 
the  uncle  hath  no  more  of  the  blood  of  the  mother  than  the 
•brother  by  the  second  venter.  -  Secondly,  That  the  brother  of 
the  second  venter  hath  the  immediate  blood  of  the  father,  which 
the  uncle  hath  not,  bat  only  as  they  meet  in  the  grandfothen 
Thirdly,  That  if  in  the  line  between  brother  and  brother  the 
law  look  notice  of  the  father  as  the  medium  thereof,  the  bro- 
ther by  the  eeeond  venter  should  rather  succeed  the  other 
brother,  because  he  is  heir  to  the.  father;  and,  therefore,  in 
the  descents  i)etweeA  brothers,  the  law  respects  only  the  im- 
mediate relation  of  the  brothers,  though  the  foundation  of  the 
consanguinity  is  their  father  and  mother. 

I  do  not  thoroughly  understand  the  necessity  of  the  conse- 
quence, that  the  descent  is  immediate,  because  the  brother  of 
the  half-blood  shall  not  inherit ;  and,  therefore,  it  seems  to  me 
to  be  a  sufficient  answer  to  say,  (bat  the  uncle  of  the  half- 
blood  <s)  shall  no  more  inherit  the  nephew  than  the  brother  of 
the  half*blood. 

But  I  further  answer,  that  in  descents  from  brother  to  bro- 
ther, the  law  respects  not  only  the  father  but  the  mother  also 
of  him  from  whom  the  descent  is;  and  her  kindred  is  in  some 
cases  inheritable;  so  that  the  argument  that  the  son  of  th* 
second  vettter  is  heir  to  the  fiither^  and,  therefore,  should  in- 


(y)  See  1  Tentris  4«4.  m  Hs1q%      (a)  Lord  Hale  denies  this, 
udgmsnt 
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1004.  'berit  Tather  tllaa  the  uncle,  If  the  law  takes  notice  of  the  A- 
^^^^^^^  Iher,  holds  not ;  for  the  law,  indeed,  takes  notice  of  the  fiUhef, 
Cox^Lim.     1^  1)^1  ^f  IjJiq  i^Iqq^^  i^ut  of  iiie  mother  also. 

^^  Bat  to  dear  this  ftrtber  :*— Littleton's  text  is,  (which  I  cited 

Paci^        before>r*<^  None  shall  hare  laad  of  fee  simple  by  descent,  as 
Sect  6»  faefir  to  any  mlin,  unless  he  be  his  heir  of  the  whole  blood," 

so  that  the  law  requires  entirety,  or  integrity  of  blood.  :  This 
entirety  of  blood-^whal  is  it  but  to  have  the  same  common 
parents,  both  ftther  and  mother?  The  iatber  and  the  mo- 
ther are  the  commune  vinculumy  or  cojnda  /  and  if  Uiey  have 
not  the  sam6  fhther  anil  the  same  mother,  the  links  are  fiustened 
but  at  one  bnd. 

Now  this  whole  blood  or  half-blood  (as  hiith  been  formerly 
urged)  cannot  be  said  to  be  in  the  brothers,  in  respect  of  them- 
tdlVes,  but  in  respect  of  their  parents  i — for  what  makes  the 
liatf*blDod,  but  that  they  had  several  parents  on  one  side  ?  or 
the  whole  blood,  but  that  they  had  the  same  pareets  on  both 
aides  ?  which,  ib  -my  opttiito^  Is  a  strong  argument  for  me ;  find 
manifestly  proves  that  the  law  in  descents  from  brother  to 
brother  looks  to  the  derivation  of  the  blood  from  the  pa- 
relits«  .None  can  <ay  that  they  are  of  the  half-'bjood  one 
lo  another)  btit  by  resort  to  their  parents,  ota.  that  they  had 
several  mo  then,  aodpne  father.  As  to  the  ancestral  blood  of 
the  son^  the  father  and  mother  may  be  said  each  of  them  to 
oontribute  half  to  the  blood  of  the  son ;  the  &ther  two  bloods^ 
«&•  the  bloods  of  his  fiither  and  mother ;  aiid  the  mother  two 
bloods,  vis.  the  bloods  of  her  father  and  mother;  as  C.  C.  19. 
instances  in  the  case  of  Fairfield.  Now,  when  they  are  of  two 
venters^  they  agree  but  in  half  the  blood,  vix.  in  two  of  these 
four  bloods  transmitted  by  the  (ather.  There  is  but  a  half^ 
blood,  or  two  bloods  of  the  fi)ur,to  make  up  the  copuh  or  com- 
mune  vinculum. 

But  otherwise  it  is  of  the  uncle  ;  for,  though  he  be  remoter 
in  degree  than  the  brother  of  the  half-blood,  yet  the  cammmm 
ipincubsm^  ^rcopuloj  wherein  they  agree,  that  is  the  granA- 
&tber  and  grandmother  communicated  to  the  uncle,  and 
the  nephew  to  whom  he  is  to  inherit,  four  bloods  x — viz.  the 
bloods  of  the  father  and  mother  of  the  grandfather,  and  the 
two  Moods  of  the  fo(her  and  mother  of  the  grandmother,  which 
maket  them  iaherilfetbku  Add  if  the  uncle  were  of  the  half* 
iUoodi.tatbe  folbdr^ahd  did  not  communicate  of  these  four 
Ueods,  k»  coiild:iitit  inherit  any  mote  than  t|ie  halAbrother^  as 
lisaMihefore^  ; 

^   It  is  true,  the  ^ame.  blood  is  communicated  from  the  jjand- 
parents  to  the  gran^ichUdren,  the  two  brothers  of  the  half- 
blood,  which  is  communicated  to  the  uncle  of  the  whole  blood; 
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but  Mnyfnediantihus  parentibuSjYtho  ar^Aot  the  eanie,  they        1004. 
having  several  mothers ;  and^  therefSMre,  that  uaioti  which  they     ^<^V"^> 
have  in  their  parents  ia  not  suflieieQt  for  want  of  entirety  of    Cou.u>o* 
blood.    And  aa  to«the  union  which  the  two  brethren  have  one  ^ 

with  the  other  by  their  grand-parents  as  a  common  stocky  the  Paas* 
uncle  is  nearer  that  oommon  stock  than  the  half-brother;  and 
though  the  uncle  bie  no  more  of  kindred  to  (he  mother  of  the 
elder  son,  than  is  the  younger  son  of  the  half*blood,  yet  the 
law  looks  to  the  immediate  stock,  the  immediate  aneiestor  ia 
whom  they  agree,  requiring  therein  integritaiem  sanguinis^ 
and  prefers  the  uncle  who  hath  the  entire  blood  from  the  im- 
mediate anceator,  wherein  they  join,  beibre  the  other  brother 
who  hath  it  not. 

Why  the  law  prefers  the  uncle,  or  remote  cousins,  before 
the  brother  of  the  half-blood  in  natural  reason  will  be  as  diffi- 
cult to  prove,  as  it  is  why  the  uncle  or  remote  cousin  shall  in^ 
herit  before  the  father.  It  is  sufficient  there  are  positive 
grounds  and  rules  in  law  for  it,  et  principia  nM  sunt  probanda. 
But  upon  the  whole  matter,  as  I  conceive,  tt  appears  that  the 
consideration  of  the  whole  and  half-blood  in  descents  between 
brother  and  brother,  the  law  respects  not  only  the  immediate 
relation  between  brothers,  but  abo  the  ancestors  from  and  by 
whom  their  blood  is  derived  and  communicated. 

I  have  done  with  the  objections  en  the  plaintiflTs  part ;  I 
now  descend  to  the  authorities. 

The  authorities  which  this  case  itself  bath  made  have  not 
been  much  insisted  on  by  my  brothers ;  and,  indeed,  rather 
gave  occasion  to  this  special  verdict,  which  was  found  in  the 
same  terms  in  1698,  than  settled  the  (Question,  there  being  bat  P.  i659(aa). 
one  argument,  that  ever  I  heard,  made  in  it  at  the  bench,  in  ^^^^K^yt"^ 

case,  B.  R.  argued  by  Glyh  domjuc  Chief  Justice  (W). 

(ad)  In  No.  48.  of  the  Hargrave  from  brother  to  brother,  he  cites 

MSS.  there  are  three  notes  of  sac-  Edwards  and  Eogers,  Cro.  Rep.  377. 

cessive  arguments  of  this  case  in  the  390,  391.  and  Cro.  313,  i  Bradstock 

Upper  Bench,— p.  88.  b.  T.  T.  1657.  v.  Stowell,  Djer  S74.;  and  slates  the 

The  aathorities  cited  are, — 1  lostit.  opinion  of  Co.  Inst  8.  to  be  drawn 

folio   8,  12,  iand  84.;    6  Rep.  38.;  from  Hobby*s  case. 

Dyer  274.;  3  Inst  241.;  2  H.  6.38.;  On   the    question    whether    heir 

F.  Cosinage,  5  pur  le  volunt.-^iO  H.  shall  be  a  word  of  purchase,  he  cites 

6.  43.;  Dyer  337.;  Br.  Corporation.  U  £.4.  6.  devise  imt  pi  est  void 

77.  Perk.  54. ;  6  Rep.  Wild's  case,  per  le  uncerHeMif.   £i  un  devise  nc 

Br.  Nosme;  35  Doct  and  St  Con.  poU  dire€t.  un  de$e9ul.enconter  le» 

P.  100.  b.  T.  R.  1657.    The  case  .r«^V  de  /«y.    And  27   H.  8.  27. ; 

was  argued  this  term  by  Shaftoe  for  Dy.  333. ;'  Cojocu .  345. ;  Fitzh.  D^- 

the  pUintiflT.    On  the  question  of'  vise:27.  diff^^e  de^iseml  heir  de  J.  S. 

alienage  be  cites  Stamford,  Pt  Coir.  .  W*.5,  esttsatU  aitamU)eti  void  (case 

195,  196.  on  the  derivation  of  title  ^uA  Uy  {"i/vmifWUIP  ^  Uuby's  ca&e;^  It 
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1664.       another  court,  and  depending  the  suit,  and  grounded  princi- 

^^^^^^^      pally  upon  the  authority  of  Godfrey  and  Dixon's  case,  to  which 

CoLLxiro-     I  iiQp^  I  gimii  gi^e  a  satis&ctory  answer ;  and  he  said  that  all 

^^^°        the  expressions  of  Coke  put  together  did  not  amount  to  an  ab- 

PAcic        solute  opinion,  foK  8. 

On  the  question  of  the  devise,  Twisden  relied  on  9  H.  6.  23. 
2H.7.  IS-;  19  H. 8. 10. 

Seij.  Maynard,  contrdj  argued  against  the  brothers  being 
heritable  one  to  the  other,  and  cited  22  H.  6. 98.  ff.  Cosinage 
5. ;  42  E.  3.  2.    Hoby's  case,  and  Inst.  8. 

Ch.  J.  Olynn,  Le  main  point  est  sur  le  Act  de  Naturaliza^ 
tian^  Tho$»  Maynard  dit  in  son  argument  que  ce  ne  done  plus 
que  naturalization  per  birth*    Adjornaiur. 

Two  authorities  are  relied  upon.  The  first  is  Hobby's  case, 
upon  which  the  great  stress  hath  been  laid,  in  40  and  41  ElisE. 
in  scacc.  William  Hobby  had  issue  by  Alice  his  wife,  Philip 
and  Mary,  he  is  attainted  and  dies; — ^Philip  purchaseth  lands, 
and  dies  without  issue ;— -and  it  was  adjudged  that,  notwith- 
standing the  father's  attainder,  Mary  shall  inherit  her  brother 
Philip :  and  thence  is  inferred,  that  the  father  is  not  such  a 
medium  or  nexus,  as  is  looked  upon  by  the  law  as  the  aeons 
deriving  the  descent  between  two  brothers.  In  answer  to 
which  I  shall  first  consider  the  authority  of  the  case,  and  then 
the  resemblance  it  hath  to  ours. 

It  was  an  information  brought  by  the  attorney*general, 
Mich.  40  and  41  Elis.  SI  Nov.  in  the  Exchequer,  on  behalf  of 
the  Queen,  against  Boraston  and  Adams,  for  intrusion  into 
Alton  Woods: — ^the  very  same  lands  which  are  in  Alton 
Wood's  case,  in  1  Co.,  and  the  same  Anne,  Countess  of  War^- 
wick,  concerned  in  it. 

After  argument  at  the  bar,  by  Flemming,  solicitor-general 
to  the  Queen,  and  Stephens  for  the  defendant,  it  was  adjudged, 

admits  in  cases  de  reiiUulion^  que  ther,  S9  H.  6.  88.  p.  Newton,  Dr. 

$ont  muit. favor  in  hy^  HelUmitatian  and  St  IS.  Br.  Denizen  19.;  1  Intt 

e$i  ban.  Fid.  8  Inst  lR.4i.le  casie  8. ;  Br.  Escheate,  38.    **  Lou  frerc 

¥Fm,  ds  AJbo  maneiierUf ;  ear  la  le  ne  ctayme  MtreH  dei  frere,  la  urn 

party  restore  oolemefU  est  favore.  ftere  inherUera  al  outer.'*    Instil. 

Fincb,    contra  s    le  ley  reopeet   le  84.  and  187.    Ogle's  cue,  8  H.  6.; 

fountain  de  $ank.     Inst  84,  187.  s  Hob.  Rep.  232.  a.    Heard  v.  Bas- 

Ogle*s  case,  et  le  devise  est  bon  ear  kerville,  and  392.    Mackwilliams*s 

les  patois  sent  st^gieient  deeeripUon  case,  Dyer  351.  332.  and  374.;  1 

de  perBOUf  H.  4.  B.  6.  Sr.  St.  M.  rep.  Inst.  241.  Marqub  of  Exeter's  case. 

deviee  al  ekUdren  $emble  pie  mi  »at-  (bh)  8  Siderfin.  150.    To  the  nuv- 

tardprendra  per  ceo.**  ginal   note,    Mr.  Umfireville  adds 

P.  104.  b.  T.  Hil.  1657.  Twisden  this  reference,— «  MSS.  (1654)  122, 

for  the  plaintiff,  cited  on  the  deri-  143.** 
vataon  of  title  from  brother  to  bro* 
1 
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without  argument  at  the  bench  that  ever  I  could  hear,  by  the        1064. 
three  barons,  Periam,  Clerk,  and  Ewens,  against  the  Qaeen,  in      ^"^V^ 
8vi8  Mich,  following.    So  that  the  information  comiog  in  but     Colling. 
the  Slat  of  Nov*,  there  were,  in  effect,  but  three  terms  in  which  ^^ 

it  depended.  Pack. 

I  have  seen  an  authentic  report  (c  c)  of  Mr.  Noj,  lent  me  by 
my  brother  Brown,  wherein,  after  the  arguments  of  Stephens 
and  Flamming  in  that  case,  are  these  words  :*— 

Memorandum  quod  poBlea  k  casefuii  adjudge  pur  k  Countess 
de  Warwick,  vers  la  Rej/ne  pur  le  reason  de  Stephens  supra, 
quia  ne  besoyne,  enfesance  de  iiik,  de  meniioner  son  pere;  mes 
ionium  a  dire  que  son  perefuit  seisi,  et  il  est  heir  ;  eome  Fkming,  Viz.  Coke, 
solicitor  dit  a  moy  /  mes  il  oustre  dit  que  Counsel  k  Reignejuit  y^S^JJJ^f  • 
Jbrtemetii  eneonire  ceo  ;  etde  meme  le  opinion  est  k  Seigneur  Solicitor,  * 
Egerton,  et  9  Chief  Justices,  putant,  que  si  error  soitport  ceo  ^^^^* 
judgment  eust  estre  revers. 

And  it  appears  by  the  record  that  a  writ  of  error  was 
brought. 

The  writ  of  error  was  brought  in-  8vis  Mich,  retom.  5  Feb. 
Hil.  42  Eliz. ;  and  so  was  kept  on  foot  by  several  continuances 
till  the  iOth  of  June  following,  which  I  observe  that  they  were 
so  careful  in  it,  that  the  Lords  were  present,  and  attended  it  all 
the  time,  and  did  not  sufier  it  to  be  discontinued  all  that  day, 
being  the  10th  of  June,  Trin.  4S  Eliz. ;  the  Attorney  General 
appearing  in  person,  requisiius  si  ipse  ulierius  in  prcemissis 
uiira  proefat.  Hugo  Borasion  et  Thomas  Adams  procedere 
velitj  dicit.  <<  Int.  Record.  Trin.  37  Eliz.  Rot.  199.  in  quodam 
processu  yrsus  quemdam  Ricardum  Bishop,  jus  et  tiiulus  dicta: 
dominas  reginas  ad  et  in  boscis  vocal.  Alton  alias  Clompton  Wood^ 
satis  manifcste  apparet  ex  judicio  pro  dictd  domind  Regind 
ibidem  nuperredd.  Ideo  idemattomat.  dominm  Regince  dicit, 
quod  ipse  usque  prmfat.  Hugo  Borasion  et  Tho.  Adams  pro 
didd  domind  Regind  super  errores  prced.  ulierius  prosequi  non 

(ce)  A  short  note  of  other  arga-  '*  and  a  writ  of  error  was  broug^ht 

nents  in  the  case  bj  Seijeaot  Olan*  '*  upon  this:  but  because  there  was  at 

viile  for  the  defendant,  and  Attor-  **  the  same  time  another  case,  viz, 

nej  General  Coke  for  the  Queen,  is  "  Welsh's  case,  adjudged  also  on  this 

preserved  in  the  Lansdowne  collec-  "  point  against  the  Queen,    upon 

tioB  of  manuscripts  in  the  British  "  which  a  writ  of  error  was  brought. 

Museum,  No.  1061.  fol.  16.  a.  to  *' and  the  judgment  reversed ;  where- 

wkich  is  added  the  following  me-  **foffe  this  laud  also  was  restored  to 

nofaDdnm,  confirmatory  of  Sir  Or-  '*  the  Queen.    So  that  they  did  not 

laado  &ridgman's  remarks,  on  the  '*  proceed  in  the  writ  of  error  ;  it 

caSb:— **  JTtfftf,  This  case  was  de-  <*  was  unnecessary,  the  Queen  hav- 

**  cided  afterwards  against  Coke,—  **  ing  the  land  by  another  course.*' 
f"  that  the  daughter  should  inherit: 

2g 
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1664*       vtftt/'  'In  the  mean  time  the  Qaeeii  recovered  Oeae  very  hmdv 
^^*>^^     vpoii  the  tide  nov  in  print  in  Alton  Wood's  case,  against  the 
CoLLiiro*    judgment  of  the  said  Coort  of  Exchequer ;  and,  ther^»re,  it  was 
^^^^       to  no  purpose  to  proceed  upon  this  writ  of  error  for  the  lands 
Pjkcx.       already  recovered :  but  a  non  vuli  prosequi  was  enteted.   And 
the  raason  entered  upon  the  record,  <*  becauoe  the  Qneen  had  in 
the  mean  time  recovered  the  lands  by  anolher  title;*'  and  upon 
the  record  of  that  case  of  Alton  Wood^  in  print,  you  will  find 
that  the  judgment  against  the  Queen  for  Bkhc^  was  reversed 
6  JfMtt,  42  Eiiz.;  and  thereupon  this  nol.  pros,  entered 
the  10th  of  June,  five  days  after.    If  that  had  not  been  re- 
versed, they  would  have  proceeded  in  this.    So  the  sum  pros. 
was  not  in  respect  of  the  matter  in  law ;  and  this  case,  being 
acQudged  without  argument  at  the  bench,  in  the  Exchequer 
Court,  and  the  land  enjoyed  contrary  to  the  title,  and  the 
jadgment  dashed  by  a  writ  of  error  so  brought,  and  by  such 
opinions  of  those  leajmed  persons,  the  attAority  ckf  that  judg« 
ment  in  itself  is  not  great  (dd). 

It  is  true  Hobt^s  case  hath  received  some  countenance  of 
authority  since,  hut  obiier  only,  and  in  passage  to  oAer  things. 
€ro.  Jac  5S9.  It  was  oiled  in  Godfrey  and  Dixon's  case ;  and  aqr  Lord  Cohe 
C.  C  8.  ^|g  ji  ^^m  ng  iiiii^ .  but  the  reason  he  givesfor  it  makes  directly 

for  me.  *^  Because,''  saith  he,  <<  eaeh  of  the  brothers  might  by 
possibility  hav9  been  heir  to  the  fiither ; ''  whereas  in  our  case 
neither  <tf  the  brethren  could  be  heir  to  the  fiither  ;  so  that  if 
that  case  be  made  good  by  the  authority  of  my  Lord  Coke,  you 
must  take  it  upon  his  reason,  or  otherwise  the  authority  of  his 
opinion  must  be  taken  against  you  in  this  case  of  at^indmr,  as 
it  is  in  the  case  of  the  alien. 


But,  Sdly,  the  resemblance  is  not  alike  betwwenHobby's  t 
and  ours  here.  There  was  never  an  inheritable  blood  firom  the 
parents  being  aKena ;  there  was  an  inheritable  bhiod  vested  in 
the  bretbrenbefere  attainder,  which  is  also  another  reason  given 
by  my  Lord  Coke.  If  the  son  had  purchased  land,  and  died, 
and  his  brother  had  inherited,  and  after  the  fiither  had  been 
attainted,  the  subsequent  attainder  would  not  have  divested  the 
land  which  was  vested ;  by  the  same  reason  not  the  right  of  in- 
heriting which  was  vested  between  them.  If  it  corrupt  not  the 
blood  ab  origine  in  one  case,— why  shall  it  in  the  other  ?  They 


(4d)  la  the  esse  of  the  King;  v.  hetctohcr  bfolhsi;,liQcsum»iai 

BaIoii«  HU.  8.  Csr.  1.,  tho  report  of.  ing  hetsdf  tQ  be  Uahtfrttbe  i 

whichf  by  LitUeton,  J.    was  not.  meattoi^  bee  fiUbert  whick  bsi4ie 

printed  till  1683,  Hobbys  esse.  was.  was  broken  down  by  the  attsiader* 

cited  bj  Yelverton,  J.  as  decidii^  a  cjrcumftsAoe  not  occunriag  in  tte 

«« Uiat  tiie  daughtec  shonld  noi  be  principal  caie.''    Utt.  ]iap*.es. 
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were  onee  inheritable^  both  to  the  ftther  and  mother;  and       1664. 
after  the  attainder  they  aire  still  inheritabli^  to  the  niotHer     ^^^^^^^ 
Ctmmtme  vmemlum  ttnhnis  remains.  CotLtNc- 

In  our  ease  of  an  alien,  the  brothers  draw  no  inheritable       ^^^^ 
Mood  from  either  parent ;  and  therefore,  to  make  the  ease  pa«       Pacc. 
tallel  to  ours,  it  inost  be  put  that  botii  pkrents  were  attainted^ 
end  so  nnder  an  incapacity ;  ahd  afterwards  had  two  sons,  and 
one  purchased  lands;— 4hat  his  brother  should  be  his  heir. 
In  which  ease  there  ne^er  was  an  inheritable  blood  from 
either  parent ;  and  in  that  case  as  yet  there  hath  been  ho  jodg** 
ment,  and  sitch  aqthoritles  as  there  are  in  H  seem  to  be  that  in 
thkt  case  they  shall  bot  inheHt  one  th^  other.    In  C.  C.  8.  it  3  eo.  41. 
is  said,  ^  ioimue  ha?e  Uolden,  that  if  a  man  after  he  be  attainted  Britton  15. 
bare  issue,  two  sons,  one  cannot  be  heir  to  the  other  :**—bdt  ^^^i^i^^- 
there  is  a  maternil  blood  by  which  they  may  inherit  one  td  the 
other.    If  the  case  had  been  put  by  hlm^  tiiat  both  jfblAer  and 
ihoiher  had  been  attaiitfted,  it  may  be  supposed  that  he  wottld 
have  set  down  his  dpinidn  more  positively. 

It  hotli  been  urged  that  one  brother  cannot  inherit  the  other 
in  the  capacity  of  heir  of  part  of  the  mother,  if  by  the  attainder 
he  be  disabled  to  take  as  heir  by  his  ftither's  blood. 

I  most  agree  the  case  that  the  undo  on  the  part  of  the  ftither 
who  is  attainted,  thoij^  he  shall  not  inherit  the  son,  yet  shall 
Kinder  Che  resort  to  the  maternal  line  ;  for  those  who  should  4^  ^  ^^  ^^ 
have  inherited  on  the  ftther's  line^  and  clinnot  by  reason  of  his  S«e  Vol.  iij. 
attainder,  mtay  hinder  dthers  from  inheriting.    But  it  stands  ^^^'^^'  ^^- 
not  upon  the  same  reasofn,  that  therefore  a  brother  who  had 
two  bloods,  and  so  two  titles  to  iiSfhe^it  by,  U  poire  ei  nuAre^ 
shall  be  hindered  from  enjoying  by  the  one,  because  he  is  dis- 
abled by  the  other.    He  is  the  same  persori  who  had  both  titles ; 
so  bad  not  the  uncle  on  the  father's  side ;  and  it  is  no  reason  he 
shottid  be  a  bar  to  himself.    I  confess  I  Itnow  no  authority  for 
tUs  distinction,  nor  do  I  find  any  against  it,  where  the  corrupt 
blood  and  the  pure  iiiberitaible  blood  concur  in  the  same  inno* 
cMt  person :  bat  that  the  pure  blood  which  remains  may  be 
sdiScient  to  preserve  the  other  which  was  once  vested  and  16- 
cdi^porated  with  if,  from  being  divested.    But  yet  this  reason 
iflr  not  nhfne  alone.    Bracton  and  Britton,'  who  both  held  that 
a  sbn  born  after  the  attaindlsr  of  the  bther  could  not  inherit  the 
mothei^,  yet  held,  if  he  were  born  before  the  attainder,  he  might 
afiH  idherit  the  nioth^r  Ibr  the  reason  given  by  my  Lord  Coke. 
Because  di  ^tire  blood  (sanguii  itipUeaiuij  as  they  called  it,) 
wad  oM$e  vmed  ta  the  son,  #hfchf  W^s  ilc^t  divested  by  the 
fiitier^flr  afCfifinder.    I  nt^  it  not  foir  the  ambority ;  for  I  hold/ 
the  fii^t,  'di.  thMa  sM  bbrii  after  the  (Mher^s  attainder  may^ 
net  ttfteiJt  tfife  i»bth*r,  t!d  be  nO  ttw,  thotagh'  Ogle^i  case  is  not  J-^  *  ^-^ 
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1064.       .against  it ;  but  for  the  reason  of  their  opinion  in.tbe  latter  case, 
which  is  law, — ^that  the  son  born  before.the  attainder  may  in- 
herit the  mother ;  49  E.  3. 12.  quani  tiel inheritance  $ur  purchase 
'  pj"       p^  i^  P^^y  ^^  w'^  ungues  en  descent  de  nulcepamauni  mes  que  il 
Pacb*        e  primer  purchasor^  mes  que  leur  branch  de  heirs  de  part  le  pert 
JauUy  He  reason  que  les  heirs  de  part  lemere  le  antj  pluistot  que 
ilserrescheteal  seigneur.  Here  it  never  came  a^  cepamount:  but 
remained  in  the  same  person  who  had  both  bloods  et  de  meme  cep* 
But  I  do  not  pretend  to  impose  this  upon  any  man's  judg- 
ment; I  do  it  not  upon  my  own ;  but  only  I  enforce  mj  Liord 
Coke's  reason  of  Hobby's  case ;  there  was  a  pare  blood  vested 
between  the  brother  and  sister,  which  could  not  be  diTosted  by 
Ihe  aobsequent  attainder.  If  that  reason  be  denied,  I  may  with 
the  greater  authority,  as  I  conceive,  deny  the  law  to  be  accord- 
ing to  the  judgment  on  Hobby's  case,  that  the  two  sons  of  a 
person  attaint  shall  inherit  one  the  other ;  for  truly  it  was  a 
ease  primas  impressianisj  and  I  think  it  to  be  no  law ;  and  that 
upon  as  great  authority,  I  suppose,  as  that  judgment  is. 

•In  Courtney's  case,  Michaelmas  35,  36  EUz.,  whicb  was 
referred  to  the  two  Chief  Justices  and  Chief  Baron,  Egerton, 
attorney,  and  Coke,  solicitor-general,  the  case  concerned  the 
oousins  and  collateral  heirs  of  Edward  Courtney,  son  of  Henry 
Courtney,  Marquess  of  Exeter,  who  was  attainted,— whether 
,  ^  they  should  inherit  to  Edward.  But  it  was  resolved  that 
841.  without  an  act  of  restitution  the  heirs  collateral  could  not  have 

inherited  him,  and  that  other  heirs  than  lineal  he  could  not 
have  so  long  as  that  attainder  stood  in  force ;  and  thereupon 
the  question  grew,  whether  the  act  of  restitution  in  that  case, 
as  it  was  penned,  did  extend  only  to  the  lineal  heirs  or  not  of 
Edward.  That  point  concerned  not  only  our  case,  but  this 
resolution  which  I  have  mentioned.— That  Edward,  the  son  of 
a  person  attainted,  could  have  no  othier  heirs  but  lineal,  which 
was  the  ground  of  the  debate  in  that  case,  is  directly  contrary 
to  Hobby's  case,  which  makes  the  brother,  who  is  a  collateral 
and  not  a  lineal  heir,  to  inherit  the  brother.  This  was  about 
three  or  four  years  before  Hobby's  case ;  and  add  to  this  that 
which  1  observed  before,— Ihat  the  same  four  persons,  viz.  the 
two  Chief  Justices,  and  Egerton,  then  Lord  Chancellor,  and 
formerly  attorney-general,  and  Coke,  attorney-general,  and 
Fleming,  solicitor-general,  after  the  judgment  in  Hobby's  case 
did  declare  their  opinion  against  it,  and  directed  the  writ  of 
error;  and  that  it  so  continued  till  the  Queen  herself  had  reco- 
vered the  very  same  land ;  and  that  cause  particularly  entered 
upon  record  as  the  cause  of  the  discontinuance  of  the  writ  of 
error :  and  I  think  their  ppinion  will  have  as  much  force  as 
that  judgment  in  the  Exchequer  to  the  contrary,  by  three 
Barons,  without  argument  at  the  Bench. 
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The  law  is  clear,  that  a  person  attainted,  though  pardoned,        1664. 
shall  have  none  bat  lineal  heirs  born  after  his  pardon.   The     ^"^"V^^i-^ 
same  reason  there  is  that  his  son,  who  hath  no  ancestral  blood     Colliico- 
bat  what  is  corrupted,  shall  have  none  but  lineal  heirs  also ;        ^^^^ 
and  Stamford  is  express,  that  the  son  of  a  person  attainted        Pace. 
^'  nepoei  esireheir  a  lutf  ne  a  ascun  outer  ancesi'"  he  cannot  be  Stoun.  195. 
heir  to  his  lieither,  nor  to  any  other  ancestor ;  ergo,  he  cannot  be  ^^  ^*  ^'  ^'^' 
heir  to  his  brother,  for  he  cannot  be  heir  tahts  brother  unless  C.  C.  150. 
bia  brother  be  an  ancestor.    So  that  Stamford  also  is  direct  in  ^'  ^^* 
point  for  me  against  that  opinion  in  Hobby's  case*    And  tmlf, 
if  we  consider  the  cases  of  attainder  by  the  reason  of  our  old 
books,  we  shall  find  that  other  disabilities  or  incapacities  are 
but  like  paint  upon  cloth  or  glass  which  colour  the  superficies 
only ;  but  attainder  is  like  the  dyerog  of  cloth  or  wool,  which  Cases  of  al- 
gives  a  tincture  to  and  discolours  the  whole  mass.   So  that  oui*  to'Sc^dUUn^ 
case  of  an  alien  and  a  person  attaint  are  aoC  to  be  made  pa»  guished  from 

ntllAl  ^^^^^  diaabi- 

rauei.  ^^^ 

But  then  there  was  another  objection  made  from  hence  upon 

Hobby's  case, — that  the  case  of  an  attainder  puts  a  greater  in«> 

capacity  upon  a  fiimily  than  that  of  an  alien ;  and  therefore,  a 

JbrHorey  if  the  son  oS  a  person  attaint  may  inherit  his  brother, 

a  son  of  an  alien  may  inherit  his  brother. 

I  conceive  that  neither  in.the  one  case  or  the  other  the  bro^ 
ther  may  inherit.    But  yet  the-  objection  receives  an  answer 
from  what  halh  been  already  said.  If  you  look  to  their  persons^ 
there  is  much  more  respect  to  be  had  to  the  alien  who  had  no 
natural  ligeance  than  to  a  traitor  who  broke  it, — ^to  him  who 
had  no  birthright  than  to  him  who  forfeited-  it.    But  as  to  legal 
and  political  consideration  it  is  otherwise.   First,  in  respect  of 
the  person  attainted  himself.    A  person  attainted  is  sttll  an 
Englishman,  and  owes  allegiance,  which  an  alien  of  foreign 
extraction  doth  not,  save  only  local,  whilst  he  is  here ;  and  such 
a  person  attainted  hath  stilt,  as  to  his  life,  a  protection  against 
all  but  the  King  and  his  justice.    But,  2dly,  in  respect  of  the 
kindred  (which  is  our  case),  there  is  much  more  respect  to  be 
had  to  the  kindred  of  a  persQU  attaint  than  of  an  alien  ;  the  in- 
■ocent  kindred  of  a  person  attainted  are  all  the  King's  natural 
subjects.    Their  relations,  correspondences,  and  interests,  are 
English,  and  therefore  much  more  to  be  respected,  as  to  the 
having  and  inheriting  of  lands  here,  than  the  kindred  of  an  The  law  fk- 
idien  of  foreign  extraction ;  and  therefore  our  law  favours  acts  vours  acts  of 
of  restitution  of  blood  more  than  it  doth  indenizations  or  acts  bSod"more°^ 
of  naturalization,  as  I  have  said  before.    But  I  have  done  with  than  it  doth 
this  case  of  a  person  attaint ;  I  conceive  it  is  no  way  parallel  ^n^^cn/^atjons 
*    41.  r         1-  or  acts  ofna- 

to  the  case  of  an  alien.  turaiizatioiu. 

The  other  authority  which  bath  been  cited  was  in  the  case  %  Cro.  539. 
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1 66f       of  an  alien.    It  is  Godfrey  9pd  Dixon's  ea^y  P.  16  Jac.,  BL  U. 
'f^>^^    Boll.  374. 

CoLLino*        I  mi^gj  p^t  the  cas^  at  larg©  :— 
^9^^  Cornelius  QodA^y,  an  aUen  born  in  Flanders,  ba^  mm  thera 

Pace.  Daniel^  bis  eldest  son.  He  and  bra  ^ila  and  sou  Slaiv?!  cmrp 
Action  of  over  into  flngland.  The  father  is  ip^de  a  dmiwp  by  letters 
fcara  of  r?Qt  P^^'^* '  ^°^  afterwards  bad  isane  by  tbe  sao^  wife,  Coraelios 
reserved  ia  a  bis  secoqd  909,  sod  dies.  Daniel  the  eldest  son,  hy  act  of  par- 
?"^id[bv^  liaiq^nt,  5  Novjeinber,  S  Jac.  was  natiuralisedy-^-purcbasetb 
iheratural-  cppybold laqds, parpel of  the maoor  of  Stepney,  and  leasetb, 
SzedsonofaB  rendering  ren^  ^nd  dies  without  issne.  Cornelins  the  second 
dcnrz^by  ^on,  as  beir  to  bis  brother,  brotq^bt  an  action  of  debt  for  the 
'^.^^P?^*  arrear  of  rent ;  and  adjudged  it  would  lie.  Tbe  words  of  the 
\our  of^it'  ^^  ^  naturalization  were  in  effect  tbe  same  that  are  in  imr 
soa'M  heir,  case :— ^',  that  Daniel  should  be  at  all  times  hereafter  his  Ma- 
^mmhnh  J^4*"  '^^S®  natural  subject  of  England,  and  as  free  to  all  ior 
ther,borain  tents  and  purposes  as  if  be  had  been  bom  in  England,  anti 
^"^dealza^^  fball  be  Qrom  henceforth  enaUed  to  demand,  challenge,  bare 
lion  of  Uieir  and  eiypy  lands,  as  heir  to  any  of  bis  ancestors  lineal  or  coUa- 
common  pa-  |^|.^]^  \^y  r^aspn  of  any  descent,  reversion,  remaind^,  right,  or 
alSiough  the  tiUe  ijrblcb  after  the  first  day  of  this  present  parliament  shall 
eldest sonwaB  descend,  &c./*  with  other  such  words  as  are  in  this  act  of 
aOerSe death  uuturaljzation  of  Jobu  and  George;  but  had  not  (no  more 
of  the  father,  (hau  in  tbcse  acts)  any  express  words,  that  his  couiins  should 
youD^/  b!l  ^  b^irs  to  bim,  but  only  that  he  should  be  heir  to  them ;  which 
ther  was  heir  principally  made  tbe  doubt  in  that  case.  Bat,  as  I  have  said 
to  the  father,  i^fyj^^  ^  ^^  agreed  that  when  the  act  makes  him  a  natural 
born  subject,  the  consequent  is,  he  shall  have  his  lineal  and 
s  Cr.  689.  collateral  heirs ;  and  if  he  may  be  heir  to  a  collateral  cousin, 
a  collateral  cousin  may  be  bcir  to  him. 

Tbe  difference  between  our  case  and  that  of  Grodfrey  and 
Dixou  is  apparent. 

In  our  case  Robert,  the  &ther  of  John  and  Oeoigei  was  an 
alien,  and  could  not  transmit  any  heritable  blood  to  his  sons ; 
nor  was  he  a  legal  ancestor  unto  them.  He  was  in  the  law  Ion- 
quam  persona  non  existetiSy  as  it  bath  been  phrased. 

In  Godfrey's  case,  the  father  being  a  denizen  by  letters 
patent,  one  of  the  sons  being  born  in  England  after  denintiouy 
and  tbe  other  naturalized,  which  is  tbe  legal  birth,  the  father 
was  supb  an  ancestor  from  whom  both  the  brothers  migbt 
draw  an  inheritable  blood,  and  by  consequence  inherit  one  to 
the  other.  And  it  is  no  more  in  effect  but  an  alien  made  deni- 
zen by  letters  patent  batl^  afterwards  two  sons  born  in  Eng- 
land ;— *there  is  no  question  but  each  may  inherit  to  the  land 
which  the  father  purchased,  and  each  may  inherit  cme  the 
other, 
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Some  diflbreooe  batb  been  put  between  tbe  cases,  for  tbat       1694. 
Daniel  tbe  eldest  son  was  naturalized  after  tbe  death  of  bis     ^^V^^*^ 
fatber,  and  after  bis  younger  brotber  was  heir  to  bis  father;    Coulino- 
and  BOf  it  lis  said,  there  was  never  inheritable  blood  between  ^^ 

Daniel  and  his  father  so  much  as  in  fiction  or  relation*  Pi«B> 

This,  I  conceive^  will  be  plainly  cleared  by  considerkig  tbe 
relation  of  aa  act  of  naturalization  distinguicAed  by  times. 

Istylf  the  son  be  naturalized,  or  born  in  England,and  after  the  As  to  the  le- 
father  is  indenizened,  and  purehaseth  lands,  it  is  clear  that  this  |^^^^  ^If^ 
naturalizatioB  being  before  the  father  was  capable  to  transmit  satioa. 
an  inheritance,  the  son  shall  not  inherit  the  &ther;  for  tbe  firther  ^  q^  ^^ 
had  no  power  to  transmit  an  inheritable  blood  by  his  denization,  CalTin's  case^ 
but  to  his  sons  born  after.    Whether  the  law  be  the  same  ifi  |^?'  ^'  ^* 
after  the  father  is  eadenized,  the  sod  is  by  act  of  naturalization 
made  a  subject  bom  from  the  time  of  his  birthday  by  reason  of 
the  violent  relation  of  the  act  of  parliament,.  I  will  not  now 
debate  it,  not  being  to  our  present  business. 

Sdly,  If  the  father  and  tbe  son  be  both  at  once  naturalized 
by  act  of  parliament,  and  then  the  father  purehaseth  lands,  it 
WES  the  opinion  on  Godfrey's  case,  tiiat  the  son  shall  inherit 
the  fiither.  The  law  will  make  a  priority,  though  in  the  same  n^ere  more 
act,  according  to  the  order  of  nature  and  the  intent  of  the  act.    operations 

Srdly,^If  the  father  be  an  Englishman,  or  naturalized,  or  |^^^^ 
made  a  denizen,  (ht  it  will  be  all  one  as  to  lineal  succession)  an  actof  pir- 
and  have  a  son  bom  beyond  sea,  an  alien,  and  another  after,  {'^™^V  ~t« 
bom  liere,-*^the  younger  son  is  now  heir  apparent  to  his  father,  a  priority  ac- 
and  must  inherit  by  his  death.    But  if  the  eldest  son  be  na«  ^j^'^"^  ^^ 
turalized,  and  the  naturalization  either  by  construction  of  natore.  Mid 
the  act,  or  by  the  express  words  (as  it  was  in  Godfrey's  case,  tbe  intent  of 
and  as  it  is  here  in  the  acts  of  John  and  George  Ramsey,  and  iQ^^'^f  ^i^. 
indeed  is  generally  in  acts  of  naturalization)  be  restrained  to  turalization 
the  time  of  passing  the  act,  or  the  beginning  of  that  session  of  ^^>^turali2- 
parliament,  the  elder  son  that  is  so  naturalized  in  (he  lifeiof  rally  resSain- 
his  father  shall  be  heir  at  the  time  of  his  father's  death,  and  ^  jv  express 
not  the  younger  brother,  (ee)    This  every  day's  practice  teach-  tTme  of  pa» 
eth  us  in  the  acts  of  naturalization  of  persons  born  beyond  iogtheact»or 
seas ; — they  inherit  their  parents  in  the  same  degree  as  if  Jngof  tha***" 
bom  here.  sesnonofpar- 

If  the  father,  alien,  have  a  son  born  in  England,  and  after  {^q^^ 
the  fiither  is  naturalized,  this  son  born  before  shall  inherit  to 
him.  The  same  reason  it  is  where  the  son  is  naturalized  in  the 
lifetime  of  the  fiither,  as  where  the  &ther  is  naturalized  in  the 
lifetime  of  the  son;  and  it  is  observable  tbe  words  in  that  act 
of  Godfrey,  and  so  in  our  cases,  are  to  this  effect : — ^^  that  he 

{ee)  See  Fish  v,  Klein,  S  MeriTsle  431. 
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fthonld  be  from  henceforth  adjudged  and  taken  as  if  he  had  beeif 
born  in  England,  and  enabled  to  make  his  resort  and  pedigree 
as  heir  to  any  ancestors  ;*'  but  doth  not  say,  as  if  he  had  been 
bom  in  England,  the  first  of  July  1580,  or  thai  day  wherein 
he  was  bom ;  for  then  he  roust  have  been  accounted  as  bom 
before  his  father's  denization,  and  so  not  inheritable;  and 
so  would  contradict  the  meaning  of  the  act,  and  the  letter 
also,  which  intended  he  should  have  resort  to  the  pedigree  of 
his  ancestors.  And  therefore  the  words,  ^as  if  he  had  been 
born  in  England,*'  not  mentioning  the  time  when  bom,  must 
admit  this  reasonable  construction,  as  if  he  had  been  bora  at 
such  a  time  when,  if  he  had  been  born  in  England,  he  was  capa- 
ble to  have  inherited  to  his  father ;  for  otherwise  if  the  father 
be  made  a  denizen,  and  the  son  born  before,  he  after  natura- 
lized in  his  lifetime ;  the  act  of  naturalization  extending  io  a 
time  precedent  to  the  father's  denization  would  be  of  no  force 
as  to  the  inheriting  his  father ;  which  no  man  erer  yet  said;  or^ 
at  least,  the  words  ^*  as  if  he  had  been  born  in  England"  must 
have  this  construction, — as  if  he  had  been  in  England  when  the 
act  passed ; — that  is,  as  if  he  had  been  born  naturally  when  he 
was  born  civilly.  Make  which  of  these  constructions  yon  will 
(one  of  them  must  be  made),  yet  the  eldest  son  naturalized  shall 
inherit  the  denizen  father  before  the  younger  son  born  here» 

But,  4thly,  To  come  home  to  the  case  of  Godfrey.  The 
father  alien,  haTtng  a  son  bom  beyond  sea,  is  denized,  and  hath 
issue  another  son,  and  purchaseth  lands,  and  dies ;  the  younger 
son  is  his  heir ;  the  elder  son  is  afterwards  naturalized  with 
these  relative  words,  ^<  That  he  shall  be  at  all  times  hereafter 
the  King's  liege  subject,  and  be  from  henceforth  adjudged  and 
taken  as  if  he  were  born  in  England,  and  enabled  to  make  his 
resort  and  pedigree  as  heir  to  any  ancestor,  by  reason  of  any 
descent,  right,  or  title,  which,  after  the  first  day  of  this  parlia* 
ment,  shall  descend  or  come  to  him." 

Under  pardon,  it  is  very  clear  he  may,  by  virtue  of  this  na- 
turalization, be  heir  to,  and  make  his  resort  to  his  father, 
though  his  father  were  dead  before ;  for  he  is  as  a  posthumous 
son,  who,  though  the  fiither  be  dead,  may  derive  both  title 
and  pedigree  from  and  through  his  fether(^). 

Some  of  my  brethren  have  taken  the  case  as  if  it  were  urged 
that  Daniel  Godfrey's  naturalization  reached  to  the  time  of  his 
birth.  If  it  were  so,  I  must  agree  they  made  a  right  conclu- 
sion ;  for  then  Daniel  was,  as  if  he  were  born  before  his  father 
were  endenized,  and  could  not  inherit  him  :  but  there  is  a  post- 
humous son,  as  well  by  naturalization  as  by  birth. 


(J)  Fish  V.  Klein,  ti  MerivaleJSO, 
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Therefore,  I  can  no  way  agree  to  that  which  was  said,  that       UM. 
there  was  never  inheritable  blood  between  Daniel  Godfrey     ^^^^v-^^ 
and  his  father,  so  mach  as  in  fictfon  or  relaiion.   If  a  man  have    Collikq- 
issue  a  son,  and  dies,  and  after  another  son  is  bom,— ^can  it  be       ^^^^ 
said  there  was  never  any  inheritable  blood  between    them  i       Pace. 
Daniel  hath  a  civil  birth  given  him  by  act  of  parliament,  after 
the  death  of  his  frther.    The  act  saith,  ^  That  from  thence- 
forth  he  shall  be,  and  adjudged  to  be,  his  father's  legal  sonj 
and  inheritable  to  him."— Every  man  is  estopped  to  say  the 
contrary. 

Whether  he  shall  be  immediately  heir  to  his  father,  and  by 
rdation  of  the  act  immediately  inherit  and  divest  the  estate 
purchased  by  the  father,  and  descended  to  his  younger  brother, 
or  may  take  it  only  after  him,  if  he  die  without  issue,  as  his 
brother  will  not  be  material  to  our  case ;  for  be  it  in  one  case 
or  the  other,  both  now  draw  an  inheritable  blood  from  the 
fhther,  and  through  him  may  communicate  it  to  one  another. 
It  is  necessary  that  the  line  of  communication,  as  I  may  call  it, 
should  be  drawn  through  the  father:  but  it  is  not  necessary  it 
should  be  drawn  in  the  life«time  of  the  father. 

But  yet,  as  to  this  point  of  relation,  I  shall  deliver  my  opi-  Where  the 
nion: — ^liitherand  eldest  son  aliens,  the  frtheris  endenized,  fintsonofa 
pnrchaseth  lands,  hath  issue  a  second  son,  and  dies ;  now  the  anl^.'and 
second  son  is  heir ;  then  the  elder  is  naturalized  with  these  re-  the  second 
lative  words,  ^<  from  henceforth  and  hereafter,  &c."    I  think  ^Sitf^hJ^ 
this  shall  not  relate  to  divest  the  estate  vested  in  the  younger  as  heir,  and 
brother  :  but  it  is  restrained  by  the  words  of  the  act,  «  Prom  ^  uSfnSu. 
henceforth  and  hereafter.'*   He  shall  have  the  future  benefit  of  ralized  with 
heirship,  not  for  the  time  past:  but  yet  for  the  time  to  come,  and  ^^^^^l^^f 
for  the  estate  to  come^  he  that  is  naturalized  shall  be  heir  to  hatcrfarOi^^ 
bis  father.  and  here- 

this  shall  not  divest  the  estate  vested  in  the  younger  brother;  such  words  give  the 
fiaure  benefit  of  heirship,  not  for  the  time  past 

Suppose  there  had  been  a  warranty  annexed  to  the  purchase, 
when  the  father  purchased  it ;  and  the  youngest  son  had  in- 
herited to  him,  and  died  ;  and  the  elder  brother  had  inherited 
to  him,  and  been  impleaded;  he  must  of  necessity  vouch  to  war*  C.  C.  1 1,  is. 
ranty  as  heir  to  his  father,  to  whom  the  warranty  was  made,  or 
else  the  warranty  is  lost ;  and  1  think  it  is  clear,  by  the  words  of 
the  Act  of  Naturalization,  he  may  vouch  as  heir  to  his  father, 
who  was  endenized,  and  is  dead  before.  So  here  is,  not  only 
in  relation  but  in  reality,  an  inheritable  legal  blood  between 
the  &ther  that  was  endenized,  and  dead,  and  the  son  who  was 
naturalized. 

Sthly,  If  the  father  had  been  an  Englishman,  or  naturalized, 
and  died,  and  his  land  had  descended  to  the  younger  scm  bom 
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^^         8iiI{ject,&cV'  faedi«U  notdiHitt  Ao^Mite  v^Medki  hi»y90i«iNr 
PAcit       brother.    But  jet,  if  IhctfMide  bad  aftenMvda  died,  seised  of 
Jg^ds,  vjUiMt  if9W9  b^  diottld  bnw  bepii  hebt  to  Ibe  wiefer  an! 
nak^  hh  fwdigrw  tbro^gb  bia  iatbtr.    It  i^  trw,  ia  tbat  aaw 
of  Godfr^ji,  be  faiildnot  ba  beir  to  bia  unck}  bacaoM  bia  fathav^ 
tbrovgb  wbam  ba  waa  to  daiiva  bi«  kindvedy  wa$^  b«t  a  daoivBii 
by  patent,  and  could  not  transmit  anj  blood  bat  in  tbe  diract 
Jjpfu    Bat  sappoia  tbe  fbtbars  alien,  haviifg  aa  aliea  son  after 
bi«  deDiaa|io%  bad  bad  tn^  yoawcarsoas^  and' died,  and  tbe 
aldar  of  tboaa  was  bia  beir ;  tbe  yoaagasfe  pnvobaseB  bmd«>  and 
tbe  eldaat9oi^  tfeeatten,  is  naAuinUaed;  laoaicaiYa!  it  dear 
tbat  ba  dhaU.  nawF  iahedt  bia  youagaak  faiotber;  finr  fwom  tbe 
tiaia  of  bis  natuaalimtioii  bo  waa  behr  to  bia  fathatv  aad  mit 
(he  Moaad  tvatbei^  wbo  vae  beir  at  bis  fiitbai'a  deafb.    9t> 
tbait  oaaabaU ba heii  at  one  time,-  and^  the* dthep  at  aaotbofr 
tiaie^  by  foroa  of  an  aat  of  parliaiaaBtb    And  as  »  nalatal  yast* 
bnmous  son  draws*  a  natanJ  and  inheritaibla  blood  fifloaa  his 
fttbari,  wbo  was^dead  beCaaobe  waa  boro^so  doth  a  sob  wbo  was 
natoraliaed  after  his  fiatber^s  dealb^  and  so  bad  not  a  ei?!!  birth 
till  then,:  draw  and  deriTo  a  legal  uid  inberitabfe  blood  fimn 
his  lather  ;  and  tbat  ia^  tbe  case  of  Godfrey:  and-  Diion.    The 
two  sans  by  posaibUify  might  ba  heirs  to  die  father,  one  to  tba 
other :  b«l  in  our  prineipal  case  John  and  Geoiga  Ramsey 
conld  not  by  possibility  be  heira  to  their  fiitheiv  and  so  could 
not  be  heirs  cmm  to  the  other. 

So  tbat  I  conceive^  with.  soBM  clearness,  that  tbe  authority  of 
Godfioey  and  Dixon's  case  makea  nothing  against  mei  Neither 
in  truth  do  the  reasons  given  in  that  case  by  the  Judgea  make 
against  me.  That  report  of  Justice  Croke  is  somewhat  too 
short ;  and  sets  down,  the  reasons  given  by  the  couBiteli  not  by 
the  Judges.  Tbe  reasons  given  by  the  Judges  (as  by  tbe  Justice 
Jones's  Report,  lent  me  by  my  brother  Browne,  (gg)  appears) 
were,  first,  the  difference  between  denization  by  letters  patent, 
and  naturalization  by  act. — 2dlyi  Tbe  special  words  contained 
in  the  act  of  naturalization,  which  certainly  were  very  effectual 
in  that  case  (as  in  all  others,  where  the  defect  was  only  in  the 
person  naturalized,  not  bia  ancast^ors,)  thoiatherwasadeaizen, 
and  capable,  to  be  an  ancestor,,  a  legal  ancestor  to  those  de- 
scended froiB  him;  and  it  iaexpiiBssly  pjrovided,  that  Daniel  may 
make  his  resort  to  his  ancestors^    lo  our  case  the  &ther  was 

(gg)  There  are    other  good  re-     MSS.  foL  9.}  aad  No.  1119.  IMSL 
perls  of  Godfrey  v.  DSxoo,  in  the     MSS.  foL  10. 
Biitidi^Ma8ram,a<^  110.30.  mtg. 
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an  aliM ;  and  Jolm  and  QeargBj  the  two  farotbennatinaliaed,       >M4 
being  of  alien  extraction,  coald  have  no  legal  ancestor  by  the     ^"^V^^^ 
acts  of  nataraliaation,  which  cored  their  own  defiwt  of  kgiancCi    Coiuvo* 
not  thetr  anceat0r8\  ^ 

And  this  may  be  one  cause  why  in  10  Can  1.  to  enconfage  Pack* 
the  Scots  to  plant  in  Ulster^)  they  did  expressly  proride  an  act  lo  Car.  i, 
which  natnialiAMl  all  the  onimaiL  ^;^  ^?^ 

And  this,  by  the  way,  answers  an  objectioni  that,  since  thi^  ment 
union  of  the  two  kingdoms,  it  may  concern  many  con|ideraUe 
families  of  Scottish  extraction,  who  ei^oy  their  iaheri^ces  id 
peace.  It  concerns  none  in  Irelaudi  ;^  I  suppose  there  are  none 
so  eoneerned  here  in  JBnigland,  the  law  being  so  geaemUf 
received,  that  the  alienthip  of  the  Aether  makes  the  sons  not 
inheritable  one  to  the  other.  And  for  particular  fiunilies  in^ 
stanced  at  the  bar,  I  have  reason  to  believe  that  the  case  coun 
corns  them  not ;  there  is  now  no  anienaius  under  sixty  yeam 
old.  It  can  concern  but  few  of  the  Scottish  nation  for  ever 
hereafter:  but  it  will  for  ever  concern  the  French  and  other 
nations.  And  there  being  in  every  parliament  such  muldtodea^ 
of  persons  naturalised,  as  we  see,  and  many  of  them  in  oneanA 
the  same  act  of  parliament,  if  there  were  ever  reason  for  a 
strict  construction  of  acts  of  naturalization,  it  concerns  as  now. 
to  make  it. 

And  the  rather  also^  for  that  our  neighbours  of  France  are 
very  strict  in  their  naturalisations ;  and  allow,  none  to  be  heit) 
to  those  who  are  naturalised  there  but  their  childr^.  It  was 
the  measure  our  ancestors  took  to  deal  with  strangers  of  c»ther 
nations,  as  they  dealt  with  ours.  It  stands  with  the  same  justice  M.  ch.  so. 
and  policy  to  do  so  still,  in  the  privileges  of  aliens  of  foreign 
extraction. 

I  shall  conclude  this  great  point  with  one  aif(ument  more, 
which  I  confess  bath  some  force  with  me,  though)  perhaps,  not 
with  others. 

This  case  concerns  the  King  of  the  one  side  in  a  great  pre- 
rogative, touching  escheats  in  case  of  aliens  denized  and  aav. 
turalized,  dying  without  issue.  The  office  of  escheator  was 
heretofore  considerable ;  and  the  revenue  by  escheats  being  the^ 
principal  of  his  office,  reckoned  a  great  branch  of  the  revenue- 
Escheats,  save  only  in  respect  of  alisfiS)  were  very  rare  and  in- 
considerable. To  bold  up  the  rights  and  prerogatives  of'  the 
King  in  point  of  revenue  (whatever  opinions  are  taken  up) 
I  have  always  held  is  the  great  interest  of  tbe  people,  who  are. 
necessitated,  for  their  own  safety,  to  supply  what  thoKingTa. 
revenue  folk  short  of  to  answer  the  public. chaige*  And, 
therefore^  those  rights  which  concern  the  Ktng«nd  people  in 
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general  are  to  be  preferred  before  tbe  intereste  of  partidular 
subjects* 

Oq  the  other  side,  in  the  consequence  of  this  case  od  the 
plaintiff's  part,  none  are  concerned  but  aliens,  or  those  whose 
ancestors  are  v^hoUy  ofalien  Extraction.  The  Scots,  if  sutgects^ 
if  not  already,  will  be  shortly,  quite  out  of  the  case.  There  batb 
not  been  one  instance  given,  notwithstanding  the  many  hundred 
years  wherein  by  reason  of  our  alliances',  and  interests  in  foreign 
nations,  particularly  in  France^  it  is  probable  the  case  hatb 
often  happened,  that  t^re  have  been -two  brothers  ofalien  ex* 
traetimi,  and  the  one  bath  purchased  lands,  and  died  without 
issue,  that  the  otheir  brother  hath  ciojoyed  the  estate  as  heir.  li 
hath  been  argued  in.  express  .words  by  divers  of  my  brethreo 
who  argued  that  this  was  .a  tew  case,  and  no  authority  in  it^* 
but  what  this  MSis  itself  bath  made,  which  was  since  thievery 
verdict  found. 

I  conclude  this  great  point  with  this.       < 
'  But  iff  the  very  case  of  Godfrey  and  Dixon,  ther^  is  expres» 
authority  for  me.     Justice  Doddridge,  indeed,'  said,  that  if 
there  be  fatherland  two  sons  aliens,  and  the  two  sons  be  natu* 
ralized,   and  -not  the  father,  he  would  deliver  no  opinion 
whether  the  brothers  might  inherit  one  the  other.    But  tbe 
Chief  Justice  said,  that  if  an  alien  had  two  sons  born  in  Engr 
land,  which  is  the  same  case  in  eShci  with  the  other  doubled, 
that  such  brothers  shall  not  be  heirs  one  to  tbe  other :  ad  quod 
nonfuit  responsum.    So  that  the  Chief  Justice  in  effect  re- 
solved  what  Justice  Doddridge  doubted;  and  Justice  Uough^ 
toii  not  gainsaying,  it  was  a  tacit  consent. 
.  For  my  Lord  Coke's  opinion,  I  must  attribute  more  to  it 
than  to  any  single  opinion  of  any  one  Judge.    No  one  raaa 
hath  deberved  so  well  of  the  professors  of  the  law ;  no  one  man 
in  any  human  profession  bath  written  so  much,  and  with  so  few 
errors,  as  he,  in  those  two  works,  which  were  published  by  him* 
self  in  his  life«time,  and  of  which  this  of  his  Commentaries  is 
one.  And  in  this  case  his  opinion  is  of  the  more  weight,  because 
he  was  himself  a  principal  Counsel  in  Hobby's  case,  and  pub- 
lished  his   Commentary  upon  Littleton  after  Godfrey  and 
Dixon's  case. 

But  I  shall  not  further  press  the  authority  of  his  opinion  in 
this  case :  but  I  may  enforce  it  out  of  him,  as  the  opinion  of 
those  times,  even  after  Hobby's  case,  and  Godfrey  and  Dixon's 
case,  thai  two  sans  of  aHen  parents^  bom  here  or  naturalized^ 
shall  not  inherit  one  to  the  other;  and  that  appears  also  by  tbe 
office  mentioned  in  this  special  verdict,  after  the  death  of  the 
Earl  of  Holderness,  whereby  the  Commissioiiers  and  Jury  took 


m  Hie  Common  Pleas  and  in  other  Courts.  461 

4iie  law  to  be  that  Georee  could  not  inherit  to  his  brother       1664: 
tJohn  the  Earl,  and  that  therefore  he  died  without  heir.  *      >^^>^^«i^ 

Id  cases  of  public  concernroeDt,  and  not  formerly  resolved,    ^^in<^- 
but  doubtful,  we  ought  to  interpret  and  declare  the  law,  so  as  ^^ 

is  most  in  favour  of  the  King,  eipro  bono  publico; — that  is  the       Pace. 
reason,  where  the  King  is  party,  the  array  shall  not  be  chal-  C.  C.  I5.  b. 
Jenged  for  fiivour ; — because  in  bis  allegiance  every  man  ought  22^2^4^* 
to  fiivour  the  King  more  than  the  party. ,  And  it  is  part  of  our  challenge  es. 
oath  which  we  take  as  Judges,  according  to  the  statute  of  18  The  Kind's 
£.  3.  that  we  shall  do  and  procure  the  profit  of  the  King  and  forX^public 
of  his  crown,  in  all  things  where  we  may  reasonably  do  the  good;  where- 
same.    Some  of  my  brethren,  who  argued  against  my  opinion,  fui^^J^^"^^' 
did  say,  this  was  a  new  and  doubtful  case ; — in  dubiis  presumen'  the  judges 
dum  pro  rege^ — ^if  any  of  them  are  still  of  that  opinion  that  it  is.  ^^  }^^' 
doubtful,  they  ought,  for  that  cause,  to  concur  with  me  in  their  law  most  in 
judgment.    And,  therefore,  it  concerning  in  consequence  the  ^^ourofthe 
King  and  his  revenue,  by  escheats  by  aliens,  and,  consequently,    ^^^* 
bonwn  publicum^  on  the  one  side, — and  none  but  aliens,  or 
such  whose  ancestors  were  wholly  of  alien  extraction  of  the 
other  side,  these  reasons  have  moved  me  to  be  of  opinion 
in  this  point  for  the  defendant,  who  claims  under  the  King*^ 
title. 

I  do  not  find  in  Bracton  or  Britton,  though  they  purposely  Sritton,  c 
treat  of  successions  and  descents,  nor  in  any  other  author  of  ^^^'  ^^ 
our  books,  this  new  land-mark  of  descents,  of  making  a  brother  sra^,  68. 
a  radix^  or  propositus,  or  another  root,  or  line  of  descent  biit 
from  the  parents;  and  both  have  arborem  communis  sanguini^^ 
taiis : — or  a  distinction  expressly  made  between  a  brother  and 
an  uncle  to  that  purpose,  and,  therefore,  I  conceive  it  is  but  of 
a  novel  invention. 

In  our  principal  case,  if  I  have  not  given  satisfiiction,  that  the 
law  is  for  the  defendant ;  yet  I  have  not  in  my  own  judgment, 
(by  which,  whether  erroneous  or  not,  1  must  stand  or  fiill)  re-^ 
oeived  satisfiiction  that  the  law  is  for  the  plaintifi;  So  as 
to  myself,  this  case  eomes  within  the  compass  of  my  oath, 
and  within  the  reason  of  law  which  fiivours  the  King  .  <.,V 
before  any  subject;  much  more  before  those  of  an  alien  ex« 
traction ;  and,  therefi>re,  supposing  it  to  be  a  new  and  doubt* 
ful  case,  1  ought  to  deliver,  as  I  have  done,  my  opinion  fi>r' 
the  defendant. 

The  second  question  in  this  case  is,  admitting  (as  I  have  ar- 
gued) that  if  JohnRltmsay,  and  Geoi^  Ramsay^  had  been  born  <^-  . '   * 
in  England,  of  alien  parents,  they  could  notbe.faeirs  one  to  the  ^  ' ' 
other,  whether  the  words  in  this  act  do  natm^ase  tbem^to  a 
higher  degree  than  if  borq  in  Engliuid»     >: 

And  I  hold  it  doth  not. 
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Wherein  I  fchidl  my  but  a  few  words,  for  that  I  bay6  bor- 
rowed alrekdy  teorct  time  than  is  allotted  me ;  and  that  iitj 
Lord  Chief  Bardn  and  brother  Twisden  have  agreed  in  this 
point  with  my  brethred  who  argn^d  for  the  defendant,  and  haTO 
delivered  the  reasons  so  fully,  that  I  can  add  nothing ;  and 
ifay  brofhto  Atkins  bath^  if  I  mistake  not,  omitted  this  point; 
M>  that  in  this  point  iUe  greater  nnmber  is  already  for  the 
defendant* 

It  appears  by  the  whole  seope  of  the  acts  of  nataralintioil, 
that  ths  Int^at  thereof  wiwj  to  pnt  John  and  Geoiige  in  the 
same  condition  as  is  ikey  were  bom  in  England^  and  tf  6  better. 
The  title  of  it  is,  An  Act  of  Naturalissatidn,  and  no  more.  1st, 
The  act  for  Geoige*8  neturalieation  saith,  '^  He  shall  be  ad- 
judged and  taken  in  etery  respect  the  King's  liege  sublet,  and 
as  it  person  born  within  England."  If  he  diall  be  taken  in  all 
rdspeots  as  if  he  were  born  in  England,  he  riiall  be  taken  in  no 
rebpeot  better  flnm  if  he  we^e  born  in  England.  If  you  should 
eonstme  the  #ords  of  the  act«  as  my  brother  of  the  CottnMn 
Pleas  did,  that  they  shall  be  «s  free  to  prosecute,  or  defendj 
and  enjoy  the  laws  as  any  person  born  in  England ;  and  to 
make  resort  «id  pedigree  from  any  ancestor  lineal  or  coUa- 
teral,  as  any  person  bom  in  England,  (though  the  words  are  not 
sock  ;>  yet  il  ought  to  have  a  reasonable  intendment,— -only  to 
core  the  defe^  of  his  own  birth,and  to  make  him  as  free  as  if  he 
bad  been  bom  in  Englandyor  as  any  other  person  so  qualified^— 
otB.  who  had  alien  parents,  and  had  been  bom  in  England,  and 
Bo€  to  make  khn  in  all  respects  as  any  person  whatsoever,  #ho 
had  been  bora  in  England.  Do  you  think  he  shall  have  ttie 
privilege  of  a  nobleman,  not  to  be  sued  by  a  capias^  or  to  have 
a  knight  of  his  jury  ?  yet  he  shall,  if  he  must  enjoy  the  privi- 
leges of  any  man  born  in  England. 

Sdly,  It  doth  clearly  seem  to  me,  as  my  Lord  Chief  Baron 
saidy  that  the  worde  <<  as  if  they  were  bom  in  England*'  are  the 
governing  clause  both  in  the  first  and  last  sentence^  and  have 
ail  iafloence  upon  all  the  clauses  that  intervene;  and  to  brtek 
the  ebnteait,  smmI  to  make  any  other  constmction  of  the  inter- 
vening daiise^  »  to  alter  the  seope  of  the  aiet.  The  act 
laMndlsd  to  msk9  Uka  a^  if  he  had  been  bom  in  England, 
boil  aai  to  break  any  rules  of  law  or  desdeat  for  his  sak^; 
if  it  had,  it  shall  be  intended  it  would  have  made' special  pro- 
vision fo#  it. 

%iMljf  Thatf  wfaidi  Mdooad  dotne  of  my  brethren  to  plil  so 
nmiidr  stsets  upofa  tie  wdMhr  of  Ite  tet  of  natunUisiition  waa^ 
beoMsr  the  Jadgea  did  so  ia  Gddfrqr  dud  DhBoik*a^aee<    B^t 
that  was,  as  I  have  already^  sUeirM,  upoft  aboth^t*  reason.  Ba^  • 
fore  the  act  of  naturalisation  of  Daniel  GcWfey^  the  kHMt's 
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incapacity  for  want  of  birth  was  cored  by  bis  denization.  He  ^  1004. 
was  a  legal  ancestor^  if  there  could  be  a  legal  heir.  That  act 
cured  the  incapacity  of  Daniel,  the  alien  son,  for  want  of  birth 
to  be  heir  to  his  father.  And  so,  consequently,  he  was  inherit- 
able to  his  brother,  and  his  brother  to  hini ;  and  every  clause 
of  that  act  was  of  use  to  clear  it. 

It  was  observed  by  my  brother  Tyrrell,  that  whilst  by  con- 
struction of  the  act  of  naturalization  you  will  make  one  brother 
heir  to  the  other,  you  must  make  both  inheritable  to  the  fkther, 
which  in  Godfrey^s  case  might,  but  in  our  case  cannot  be^  the 
filther  being  $UU  on  mlim. 

la  our  acts  of  naturallzafion,  the  son's  personal  incapacity 
of  not  being  heir  for  want  of  birth,  is  cured:  but  the  fether's  in- 
capacity of  being  a  legal  ancestor  still  remains;  and,  therefore, 
the  act  hath  no  ftnrtber  tnAuenoe  on  the  son  than  to  cure  his 
own  want  of  natural  birth,  and  to  make  him  be  as  if  he  irere 
bom  in  England. 

Stilly,  As  I  have  argued,  acts  of  naturalization  are  to  be  The  conse- 
taken  stricdy.    If  that  ground  should  be  allowed  ne,  as  1  3^^gJ|^^ 
think  it  ought,  yet  it  were  an  unreasonable  and  preposterous  from  the  con- 
course, as  hath  been  said,  to  expoind  the  general  wordeof  ^^^^^u. 
this  act  to  give  uMNre  favour  to  a  stnuiger,  bora  of  dUe»  pa-  meat 
rents,  and  who  stiU  owes  obedjeneo  to  a  foreign  pmioa  (for  so 
it  is  in  the  rule,  though  not  in  this  pavtiealar  ease>  and  wieso 
obedience  im  him  to  break  his  all^^ianeo  hevey  if  they  foil  out 
to  be  eontyary,  than  you  wiU  nolo  a  nataral  borm  sol^ect. 

And  so  I  conclude  this  poini  also» 

I  think  that  ju^meot  ought  tobo  givoir  for  Iba  defendant 
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HO.  12,  13  Car.  3.  Rot.  1341. 

(Writ  of  elegit  was  sued  out  upon  a  judgment  obtained  by  scire  fadas 
against  the  conusee  of  a  recognizance ;  and  tbe  conasee  died  before 
execution,  jet  the  execution  was  good.  As  the  statute  creating  the 
elegit  has  not  made  anj  proYision  concerning  the  abatement  of  it 
by  the  death  of  the  defendant,  it  ought  to  be  construed  as  other 
process  of  execution ;  which  doth  not  abate  by  death,  where  the 
defendant  hath  no  day  in  Court. 

The  clause  in  the  writ  of  elegit  commanding  the  extent  to  be  upon 
warning  of  the  defendant,  and  in  his  presence,  is  but  a  recommend* 
ation  to  the  sheriff,  not  a  precept  to  make  the  writ  Toid  if  dis- 
obeyed. 

If  the  execution  had  not  been  well  made  by  reason  of  the  decease  of 
the  defendant,  it  Is  absolutely  Toid,  not  Toidable  only. 

Special  yerdicU.) 

Harg.  MSS.  J^eci.  fimuB  by  John  Harwood  against  John  Phillips,  of 

im/  '  ^  BcreB  of  meadow,  40  acres  of  pasture,  and  10  of  wood  in 

Norton  Bagot,  upon  the  demise  of  James  Silverlock.  Upon  a 
special  verdict  the  Juiy  find. 

That  Thomas  Contngsby,  of  Norton  Bagot,  and  Thomas 
Coningsby,  ofNorthMimm8,May  2,  10  Car.  I.,  did 
acknowledge  a  recognizance  in  Chancery  of  1000/.  to 
the  said  James  Silverlock,  payable  at  the  feast  of  the 
ascension  that  term ;  SO  Car.  he  sued  out  a  scire 
facias  directed  to  the  sheriff  of  Middlesex,  and  a 
nihil  returned ;  and  an  iUias  scire  facias^  and  a  mhil 
thereupon  returned ;  and  thereupon  the  conusee  de- 
manded judgment,  and  execution  against  the  conusors 
of  the  said  1000/.,  to  be  rendered  unto  him,  by  virtue 
of  the  said  recognizance ;  and  the  defendants  ap- 
peared not,  but  made  defiiult ;  and  then  default  was 
recorded  by  the  Court,  and  thereupon  judgment  is 
given  that  the  plaintiff  recover  his  debt  against  the 
defendant  by  default,  and  that  he  have  execution 
against  them;  and  that  the  plainiiS elegiiexecuUonem 
de  dicio  debUo  leoand.  per  breve  dicii  domini  regis  dCy 
SfC;  that  thereupon  tiie  plaintiff,  28  Nov.  1654,  sued 
out  a  writ  of  elegU  out  of  the  Chancery  upon  the 
judgment  aforesaid  against  Thomas  Coningsby,  of 

"     '  '     ■'  III  11  I     ■  ^  ■  ■  ,  ■■■■!.  ■  — 

(«)  This  case  is  dted  laSeate  v.  Clopton,  reported  in  the  present  Tolume. 
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Morton  Bagot,  wbereby  t^e  Protector  commanded 
the  aberiff^  quod  omnia  o^talla  pred.  T.  C,  in  bal- 
li¥&  6ufi,  ad  valentiam  prsdiot.  1000/.  per  rationabile 
prelium  inter,  praeter  bovea  et  afros  de  caruc&  8u&,  in 
praseniift  dicti  Thomas,  qui  quidem  Thomas  Soret 
per  ipsum  viceoom.  pramonitus,  ai  praeaens  ibidem 
voluisset,  prsBfato  Jacobo  aut  suo  certa  attomato  de* 
liberari  faeoret ;  et  ai  catalla  prasd.  non  aufficiunt  in 
▼alorem  prasdict.  1000/.,  tunc  catalla  pried,  sic  aubtua 
▼alorem  per  rationabile  pretium,  nee  non  medietat. 
terrarum  ipsius  Thomae  Coningaby  de  Morton  in 
balliv&  8U$,  per  extent.,  praefiito  Jacobo  aive  attomato 
8uo  aimiliter  deliberari  faceret,tenend.  aibi  et  aasignatis 
suia,  ut  liberum  tenementum  auum  quousque  praed. 
1000/.  inde  plenari^  leventur;    et  quod  ipse   fieri 
faceret  inde  scire  faceret  praebto  Protectori  in  can- 
cellari&  8u&  prasd.  in  Svia  Pur.  Beatae  Mariae  tunc 
prox.aeq.,  ubicunque  tuncfuerit.  Teste,  &c.  28  Nov. 
1654. 
That  thereupon,  before  the  execution  of  the  aiaid  writ 
13  Dec.  1654,  prasd.  Thomas  Coningsbj/ obiit  /  after 
whoae  death,  in  prasd.  octaois  Pur.  the  aherifi*  returned 
an  inquisition  taken  before  him,  ISJan.,  upon  the 
said  writ  i  and  so  finds  the  inquisition,  whereby  the 
lands  in  the  declaration  (wter  alifl)  ^re  found  to  be 
in  the  seizure  of  the  said  Thomas  Coningsby,  the  re- 
cognizor;  and  that  these  lands  in  the  declaration 
(inter  alia)  were  delivered  to  James  Silverlock,  the 
plaintiff's  lessor,  as  the  moiety  of  the  lands  of  the 
said  Thomas  Coningsbyi  tenendum^  6(c.  quousque,  S^c; 
and  the  Jury  find  a  conveyancei  whereby  Thomas 
Coningsby,  4  Feb.  1650,  for  199/.  demised  the  said 
lands  tQ  the  defendant  for  ninety-nine  years,  with  a 
clause  of  redemption  upon  paymeqt  of  150/.;  and  finds 
the  entry  of  Silverlock,  the  lessor  of  the  plaintifi^, 
1  Oct.  1659 ;  and  his  deqaise  to  the  plaintiff  pro  ut,  of 
the  premises  in  the  declaration ;  and  the  entry  of  the 
plaintiff;  and  that  he  was  possessed  quousque,  the 
defendant  John  Phillips,  afterwards,   1  Oct.   1659, 
upon  S4  acres  of  paature,  with  the  appurtenances, 
then  in  the  possession  of  the  said  John  Phillips, 
(videtur  it  should  be  Harwood,)  being  parcel  of  the 
lands  in  the  declaration  apecified,  did  enter  and  eject 
the  aaid  John  Harwood  froqa  his  farm  aforeaaid,  in 
the  aaid  24  acrea,  modo  etformd  pro  ut/  sed utrum^S^c. 
the  defendant  be  guilty  of  the  ejectment  in  the  said 
8h 
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94t  acres,  juratores  prcedicti  ignoraM.^  Spc.;  and  as  ia 
the  residue,  they  find  that  the  defendant  is  not  guilty* 

The  question  upon  this  special  verdict  was,  whether  as  the 
defendant  died  after  (b)  the  teste  of  the  writ  of  elegit,  and 
before  the  inquisition  taken,  whereupon  the  moiety  was  de- 
livered, the  execution  of  the  writ  was  good  ?  And  two  points 
made  of  it : — 

First,  Whether  it  might  be  legally  executed  after  the  death 
of  the  ponusor? 

Secondly,  If  it  might  not^«  whether  it  was  only  voidable  by 
error,  or  void  in  itself? 

See  my  argument  at  large  that  the  execution  was  good  ;  and 
so  I  delivered  my  opinion  :  but  the  case  was  adjudged  when  I 
was  sick.    Pasch.  veL  Tr«  15  Car. 


Argument  at 
large. 

Harg.  MSS. 
No.  57.  fol. 
820. 


Bridgmak,  C.  J. 

Ejectione  firmcR  by  John  Harwood  against  John  Phillips 
upon  a  special  verdict.    The  case  was  upon  a  recognizance  in 
Chancery  by  Thomas  Coningsby,  and  two  scire'faciasy  and  re* 
turned  nihil.    Judgment  is  given  that  the  plaintiff  recover  bis 
debt,  and  have  execution ;  and  an  elegit  awarded,  wherein  the 
sheriff  is  commanded  to  deliver  to  the  recognizee  all  the  chat- 
tels of  the  recognizor,  prcBterboves  et  afros  de  earned^  to  the  va- 
lueof  the  debt,  by  a  reasonable  price  thereof  in  presence  of 
the  conusor ;  qui  quidem  Thomas^  the  reconosor jfarei per  ipsum 
vicecomitem  ad  inde  prcemomtus  si  presens  ibidem  voluisset ;  and 
if  the  chattels  be  not  sufficient,  then  the  chattels  sic  sublus  va- 
lorem per  raiionabile  pretium^  and  the  moiety  of  his  lands  upon 
extent  deliberari facer ei  to  the  recognizee  tenendum j^.    After 
the  teste  of  this  writ,  and  before  any  extent,  the  re(x>gnizor 
dies ;  and  after  an  inquisition  is  taken  whereby  the  lands  in 
question  are  extended  and  delivered  to  the  lessor  of  the  plain- 
tiff,  being  the  coniisee.    And  whether  this  extent  by  virtue  of 
this  writ,  it  being  returnable  and  filed  duly,  being  made  after 
the  defendant's  death,  be  good  or  no,  is  the  general  question. 

I  conceive  the  inquisitions,  after  the  death  of  the  cognizor, 
the  elegit  being  issued  before  his  death,  is  well  found,  and  the 
execution  good  ;  and  so  the  plaintiff,  who  is  the  lessee  of  the 
recognizee,  ought  to  have  judgment. 

This  case,  if  we  pare  off  the  excrescences,  will  be  brought 
to  a  narrow  room  ;  and,  therefore, '  to  make  plain  my  way,  I 
shall  say  a  little  to  them ;  the  rather,  because,  if  they  have  been 
insisted  on  in  those  arguments  at  the  bar,  which  I  heard,  it 
was  argued  the  last  term  when  I  was  sick. 

(b)  The  manuscript  has  before  instead  of  after  in  this  place. 
2 
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ti^irst,  then,  this  case  is  upon  an  abatement  of  a  Writ  of  elQ^t,        1 663. 

whieb  is  a  jodicial  writ,  and  so  not  to  be  resembled  to  original     ^^*v^^/ 

writs,  where  the  death  of  the  defendant  before  judgment  is    H^R^o^i^ 

generally  an  abatement  of  the  writ ;  for  the  writ  is  the  found*    Yhillik* 

atton  of  the  action.    And  in  cases  where  the  action  dies  not  Distinction 

with  the  person^  if  it  eoneeros  goods,  an  executor  is  concern-  between  wrlt^ 

ed,  and  if  lands,  an  heir  is  concerned.    And  so  at  the  thne  of  i^fifi^l  ^"^ 
•       .    •  .         .  .  original  in  re- 

the  judgment  to  be  given  another  person,  not  mentioned  in  spect  of 
the  writ^  comes  to  be  interested  in  the  goods  or  lands ;  and  the  ^^™!?^  ^  ^ 
judgment  to  be  s^ven  agrees  not  with  the  writ,  and  proceedings  the  defend- 
ttpoa  it  4  and,  therefore,  in  such  cases  the  law  will  abate  the  ^°^ 
writ,  and  not  give  judgment*    But,  in  case  of  a  writ  of  exeeu-  nerally  abat^ 
tioa  well  awarded,  the  interest  is  regularly  bound  from  the  if  defendant 
time  of  the  teste ;  and  the  death  or  other  act  of  the  defendant  jlld^^^nT, 
can  make  no  alteration;  neither  doth  it  felsify  any  part  of  the  the  former 
writ,  as  I  shall  ehdw  presently^  f^ted  bf  it 

Next  question  ariseth  upon  the  death  of  the  defendant,  afid 
nol.to  be  compared  to  cases  of  abatement  apon  the  death  of 
the  plaintiff.  Cleere  and  Vere*s  case^  11  Can  1.  B,  R.,  hath  ^^^r.  450, 
been  cited  of  all  hands.  Upon  a  recogniisance  in  nature  of  a 
statute  staple,  the  recognizor  died  after  the  writ  of  extendi 
awarded ;  and  before  inquisition  Cakcfn  it  was  adjudged  that 
thie  extent  made  after  the  death  of  the  .eonusee  was  merely 
void,  against  the  opinion  of  Justice  Crooke;  and  I  conceive 
the  law  is  accordingly:  but  I  allow  net  the  reason  given^  be^ 
cause  the  writ  is,  that  he  shall  extend  and  seiae  into  the  King's 
hands,  uteiy  dc/  and  the  sheriff  hath  not  any  warrant  to  deKver 
it  to  an  executor  or  administrator;  for  a  Uberate  might  be  after- 
wards sued  out  by  the  executor  upon  the  return  of  the  writ  of 
extents  And  a  capiai  ad  saiisfadendnm  is,  ad  saiisfaciendum 
A.  B.  the  plaintiff;  and  9i  fieri  facias  is^  fieri  facias  so  much  et 
iltas  habeas  coram  jmUeiarios^  8fc.  such  a  day  ad  reddendum  A* 
B.y  which  words  are  as  specially  applied  to  the  plaintiff  as  the 
worda  «l  ci  liberemm  /  and  yet,  if  the  plaintiff  die  after  the 
teste,  and  before  the  execution,  the  sheriff  ought  to  execute 
the  writ ;  and  the  return  that  the  plaintiff  was  dead  wAs  not 
good  as  Justice  Crooke  pots  it  in  Cleere  and  Vere*s  case,  and  '  ^^^' 
is  agreeable  to  comlnon  experience. 

But  I  take  the  true  reason  why  an  extent  cannot  be  after  Com.  89. 
the  death  of  the  plaintiff  is  because  the  plaintiff^  4>y  law,  upon  ^|^/^''^^^  \ 
a  Statate  Staple,  and  also  bj  a  recognizance  in  Chancery  by  Carter^'  ^" 
equity  of  the  statute  of  Acton  Burnell^  if  the  land  be  extended  ^  Cr.  12. 
too  high,  might  upon  the  return  of  the  writ  pray  that  the  ex-  S|l'|con"  cw, 
tenders  should  have  the  land  at  the  rate,  and  should  pay  the  1  Jac. 
debt,  which  none  but  the  plaintiff  can  pray  and  therefore  if  ^;  Q^^^^f^' 
the  writ  of  execuiion  should  not  abate  by  bis  death,  it  might 
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J089.  be  prejudicial  to  khi ;  whieh  reason  hoMs  not  upon  the  death 
of  the  defeadlAt :  b«l  in  cases  of  other  writs  of  execoiiou 
where  no  such  colkteral  adTanlage  is  to  be  lest  by  the  plain* 
tiff  *8  death,  (he  execution  after  his  death  is  |;ood. 

Bat  now  in  the  third  place,  to  come,  home  to  oar  casei,  we 
are  to  consider  what  the  law  is  in  case  thd  defendant  die  after 
a  writ  of  execution  taken  forth,  and  before  it  be  execuied ;  and 
1  conceive  the  execution  is  well  made  notwithstanding  his 
death ;  and  that  as  well  touching  lands  ao  toochiag  goods. 
To  begin  with  ^  fieri  fadaSj  the  law  is  clear  that  after  a  teste 
of  a  fieri  facias  an  alienation  of  goods  or  chattels  band  fide 
shall  not  binder  the  execution,  (c)  So  is  Sir  Gerard  Fleet- 
wood's ease )  and  the  books  there  cited  are  3  Cr«  174.;  for  by 
the  award  of  executions  the  goods  are  bound,  (c)  so  that  they 
Bsuy  b#  taken  in  execution  into  whoee  hands  soever  they  coiee* 
The  reason  is  the  same  in  case  of  death  as  wheie  be  aliens  band 
fide;  for  at  the  ti^e  of  execution  aiade  tbeyirefe  the  alienee's 
in  one  case,  and  the  executor's  in  the  other :  but  the  goods 
being  bound  by  the  execution  awarded,  no  alteration  6ab« 
sequent,  in  respect  of  the  defendant,  shall  alter  the  case.  And 
the  authorities  are  in  point  that  Rfieri  facias  may  be  exedoted 
after  the  defendant's  death.  Vincent's  case ;  judgment  wme 
against  him  for  debt,  and  b fieri  fitcias  awarded.  He  dies ;  the 
execution  is  made  lilpon  the  administrator.  It  is  true,  the  ad* 
ministrator  by  a  writ  of  error  reverses  the  judgment ;  and  a 
qusBre  is  made  upon  it,  whether  the  administrator  could  bring 
a  writ  of  error*  But  it  is  taken  for  granted  that  the  execution 
was  well  made  }  for  the  error  was  not  in  the  execution,  but  in 
the  judgment ;  otherwise  it  should  have  been  in  ad^udicaikme 
execuiioms:  but  the  error  there  for  which  it  was  reversed  was 
for  error  in  the  judgment  itself.'  And  in  Parke  and  Moses's 
cAse  it  was  adjudged,  in  a  recovery  against  Peirce,  that  ajEsrt 
facias  awarded  iU  bis  lifetime,  and  served  upon  his  goods  ia 

Uponajuds-  the  baUds  of  his  executor,  was  good.    And  so  I  take  it  ia 
men t  in  eject-  _     .  ^  •    j  ^  •       •    ^»        ^  iv 

meat,  if  the     common  experience  upon  a  judgment  in  ^aclioiMyimMe  aftsr 

defendant  die  an  habere  fac*  possessionem  taken  out,  the  defendant  dies ;  yet 

of  p^^I^a^  the  execution  may  be  made  by  the  sheriff.    The  reasons  of  Ihs 

law  (which  will  also  hold  in  our  case)  are  these  :--^first) 

There  is  nothii^  appears  upon  record  to  felsify  or  eontradict 

the  writ ;  fo»  it  i%j!eti  fisCias  de  bonis  ei  oatailis  A.  B. ;  that  i% 

those  which  were  his  goods  and  chattels  then,  when  -the  writ 

was  awarded;  habere  fac.  possessionem  suam  termini  sui  pros* 

dicii  ad  hue  veniuram  (ad  ksic  at  the  time  of  the  teate)  and  the 
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(c)  Kow  by  the  Statute  of  Ftaads  89  Car.  S.  c.  S.  i.  16.  the  goods  ars 
not  bound  till  th^  deKvtry  of  writ 
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like.    Seeondly,  E»BeuiioDS|  wUeh  we  tbe  life  of  tiie  bw,  pre       .1(S0S. 
to  be  favoured.    The  defendant  had  no  day  in  Court,  nor  any    ^^^^"^^ 
ibing  was  allowed  bwi  to  plead  to  Mnder  the  eKecotion.    If   '^^^^^^ 
he  have  aay  puiMe  matter,  be  mint  ane  bit  audUtr  querela.    Puihlin, 
And  the  Uiird  reaaon  is,  the  aberiff  oogbt  to  obey  the  writ    If  c.  C*  aao. 
be  should  retam  a  mortuus,  and  in  truth  the  party  was  not 
dead,  the  plaintiff  cotiU  not  traverse  it;  and  therefore  be  is  an- 
swarable  upon  sudi  return,  92  H.  6.  28.     In  trespass  upon  ^f^T^^^ 
ibe  •capw  the  sheriff  caanot  retarn  a  moriumj  but  mm  erl  in-  caanoi  retum 
%e$dus;  and  so  upon  an  exigent  a  moriuus  is  not  good;  fcr  ^mariuut^ 
aaitb  Prisot,  the  Chief  Jostice,  it  is  better  to  put  the  ^zeeuton  ^^JH^,^^ 
io  a  writ  of  error  than  to -suffer  the  sheriff  to  return  that  which  And  upon  an 
may  be  &ise,  to  wbieh  no  answer  can  be  given.    But  a  dilfer-  ^j^^*g 
ence  bath  been  taken  between  w^JierifMeias  bdbert  possesthnem^  not  good, 
ttad  ether  writs  wUeh  needed  not  to  be  returned  and  filed,  and 
an  ekfrit,  which  must  be  returned  of  record  and  filed.    To  ^  Co.  74. 
that  I  answer,  the  necessity  of  returning  one  writ,  and  net  the  ^^i^, 
other,  ariseth  because  by  the  act  of  West.  S.  c«  18.  an  inquisi- 
tion  must  be  taken  upon  an  elegit  to  appraise  the  goods,  and 
4BZlend  the  lands  by  jury,  but  alters  not  the  law  as  to  oxecu* 
tioos  in  tbe  life  or  after  the  death  of  the  defendant ;  and  upon 
an  elegit  or  extent  upon  a  stat.  the  goods  are  bound  by  tbe  writ  i  Cr.  I4t. 
sued  o«it,  AS  is  Agreed  in  Audley  and  Halsey's  case,  as  well  as  g^^'J^'^^ 
upon  a  fieri  facias.  And,  therefore,  in  Conwayesand  Brandly^s  C.  B» 
CAse,  judgo»ent  in  debt  for  50/.  was  given  against  lessee  for 
years;  tbe  plaintiff  sued  out  an  elegit ;  the  defendant  betweea 
the  teste  and  return  assigned  it ;  and  after  the  sheriff  extended 
it ;  and  the  inquest  found  the  vabie  at  100/.;  which  the  sheriff 
deUvered  to  the  plaintiff /esentfifiif  td  bona  efcatalla^ua propria 
in  pknam  mlisfaciioneni  4ebi(i  eui :  and  adjudged  a  good  execu- 
tion.   This  was  in  an  elegit ;  and,  as  I  said  before,  tbe  reason 
is  the  same  in  case  of  vdeath.as  in  the  case  of  alienation  bond 
^i  for  in  truth  they  wer«  not  tbe  defendant's  goods  at  the 
time  of  execution.    So  that  as  to  goods,  there  is  no  difference 
between  an  execution  by  elegit,  or  by  fieri  fociaf  upon  the 
deaAb  of  the  defendant 

And  tbe  law  is  <the  same  as  to  a  writ  of  eKecotion  upon  tbe  -As  to^oodi, 
bnds,  which  bore  ./<5*<e  before,  aiidicomes  to  be  executed  after  dt„^^V 
.the  death  of  the  defendant,  as  it  is  upon  goods ;  and,  therefore,  tween  an  exe« 
in  a -writ  <of  wtry  Mpsm  a  common  vecovery,  or  other  writ  of  ^"J^"  **^l 
entry,  the  habere  facias  seisinam  being  teste.d  in  the  life  of  llie  fieri fiieia9 
tenant,  may  be.  executed  alter  bis  death.    That  wasShelle/s  ^^(^'^'^^ 
,o^se ;  (be  .fitb  of  QcMber  a  recovery  was  suffered ;  'f  be  same  defendant.  ^ 
jjm  an  iHtifirefiKias  ^minam  was  awarded  ^'he  died  the  same  ^  ^/it  of  exe- 

^        *  ..  •  cation  upon 

laadt,  waloh  bsie  lesle  in  the  lite  of  the  defendant  may  be  executed  afb«r  his 
death.      1  Co. 
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his  death,  and  good  enou^. 
AHwooD        Upon  a  statute  staple,  or  recognizance  of  that  nature,  the 
Phillips,     process  is  to  take  the  body,  and  to  seize  and  appraise  the  goods, 
O.B.  688.        and  extend  the  land  of  the  defendant.    I  conceive  he  may  re- 
tarn  a  noneH  imetOus  for  the  body,  if  he  were  alive  at  the 
teste,  and  to  return  an  extent :  but  if  a  mortuus  be  returned, 
which  supposeth  him  dead  at  the  time  of  the  writ,  there  is  no 
£may*'ne's       ^^rther  execution.     But  thei^  an  alias  extendi  fac.  goes  without 
case,  155.        ■n.V:  tcire  faaas  for  the  lands  which  he  had  die  reeogmtumi$, 
^eWock's     and  the  goods  which  he  had  tempore  mortis:  but  yet,  by  the' 
1 6  H.  7. 6.       ^^^'  \^  ^^"^'  ^^'  '*  appears  the  executors  of  the  conasee  sued 
uppem  to'  be  "ecution,  and  a  mortuus  returned,  and  yet  an  extent  withal : 
»ccordiogly.    which,  if  it  be  law,  must  be  understood  of  a  mortuus  after  the 
F.N.B.867.d.  teste  of  the  execution,  though  the  book  mentions  it  not;  for 
otherwise  it  is  against  all  the  precedents;  and  against  the 
reason  and  authority  of  law,  which  holds  the  execution  void,  if 
the  defendant  was  dead  at  the  teste  of  the  writ. 
^  u'I'ht'         ^"^  "•*""  '  **■*"**  merchant  a  capias  first  issues;  and  upon 
^at.Mer.i,.    *  "<"* "'  ««»wto*,  or  mortuus  returned,  then  without  any  <cir« 
4^.  factas  an  extent  goes  out ;  which  I  urge  to  shew  that  the  death 

of  the  defendant  did  not  at  all  retard  the  execution ;  and 
It  IS  observable  the  statute  De  Mercatoribus  was  made  the 
same  year  that  the  Statute  West.  9.  c.  18.  The  words  of  the 
statute  De  Mercatoribus  are.^That  after  the  quaHer  of  the 
year  all  the  lands  and  goods  of  the  debtor  shall  be  delivered  to 
the  merchant  by  a  reasonable  extent,  to  hold  them  unUl  the 
debt  IS  levied  j  and  the  statute  27  E.  S.  of  the  staple,  c  9. 
rtfersto  the  Statute,  Merchant,  and  the  statute  of  West.  2. 
which  gives  Iheefcgt/  upon  a  judgment  or  recognizance,  is  the 
same.  It  gives  the  election  of  «>/«.,  or  quod  vicecomes libcret 
e.  omma  caialla  debUoris,  exceptis  bobus  et  afris  carver,  et  me- 
dteUUem  terras  sua:  quousque  debitumfiterit  ievatum  per  ratio- 
tiabtleprettum  et  eatent. 

fadle'boJl!^  oartv'iliTff  "P^-^f^S-if-ce  or  judgment,  if  either  the 
there  cited      ^^y^  plaintiflF  or  defendant,  die  before  the  writ  of  execution, 

*  recogni.       ^f^^  *••«  "^^  ^f  the  common  law ;  which  required  alteration 
^"'"^   f    °\.        P'****"  *'^'*  ^^'^  """  ahenition   of  the  person- 

i?ia ''    7^»r  ^  P"^'"  "^  ""  '>^-  «*-*«»«  Merehant,'nu: 
plaintiff  or      *»»  Staple,  was  by  act  of  pariiament 
llefendant  die  before  the  writ  of  ezfctiUoo,  theie  mnit  be  MtdrefMUt 

The  use  I  maka  of  .11  this  is,  that  the  eUglt  being  made  by 

ought  to  be  construed  as  other  process  of  executiop,  which, 
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in 


where  the  defendant  hath  no  day  in  court,  doth  not  abate  by 
death. 

There  is  one,  and  but  one,  great  objection  in  this  case :  and 
that  is,  the  writ  of  elegit  is,  quod  omnia  catalla  prasdicti  Thomce 
per  roHonabile  pretium^  Sfc.  in  prassentid  dicti  Thoma:^  qui  qui* 
dem  Thomas  Jbret  per  te  prctmoniius^  si  presens  ibidem  voluissetj 
prmfaio  Jacobo  (the  plaintiff)  deliberari  faceret ;  and  if  they 
were  not  sufficient,  then  the  goods  and  chattels  subius  valorem^ 
and  the  medietatem  terramm  ipsius  Thomas  per  extent,  prmfaio 
Jaeobo  similiter  deliberari  fadat.  So  the  writ  commanding 
the  extent  to  be  upon  warning  to  the  defendant,  and  in  his 
presence, — how  can  that  be  obeyed,  when  he  is  dead  before  the 
extent  ? 

This  is  an  objection  of  great  weight :  but  I  shall  give  a 
double  answer  to  it. — First,  I  say  it  may  be  reasonably  con* 
strued  that  the  prasmonitio  is  not  required  to  the  lands,  but 
only  to  the  goods;  for  the  words  touching  the  lands  are,  that 
the  goods  subtus  valorem^  and  the  moiety  of  the  lands  for  ex« 
tent,  similiter  deliberari  faciat.    Now,  there  may  be  reasons 
why  .he  should  be  present  at  the  appraisement  and  delivery  of 
the  goods,  which  extends  not  to  the  lands,  because  there  is  an 
exception  of  boves  et  qfri  de  carucd  ;  and  the  defendant  alone 
knows  which  they  were.    And,  secondly,  the  chattels  might  be 
delivered  in  satisfaction,  before  the  return  of  the  writ ;  and, 
though  they  be  of  1,000/.  value,  he  might  have  them  in  satisfac- 
tion of  the  debt  of  100/.,  unless  the  defendant  pay  down  the 
money;  and  in  our  principal  case  it  doth  not  appear  there  were 
any  goods.    I  confess,  I  should  have  thought  the  word  *^  si" 
militer^^  ought  reasonably  to  be  understood  similiter  as  the 
goods ;  that  is,  prasmdnitus  ne  habita  et  in  proisentid  of  the  de- 
fendant   si    interesse   voluerit.      But   I   find  that    both  the 
Register,  and  F.N.  B.  in  the  writ  otelegitj  upon  a  recogni- 
sance in  Chancery  are, — tibi  praecipimus  quod  catalla  ipsius 
R.  &c.  per  rationabilero  appretiationem  eorundem  (notpre- 
tium)  exceptis  bobus  et  afris  carucse,  in  praesentifi  prasdicti  R. 
per  te  inde  praerooniendi  si  interesse  voluerit  faciend.,  prcefat. 
R.  &c.  facias  liberari ;  et  si  catalla  ilia  ad  valentiam  predict, 
son  sufficiant,  tunc  catalla  ilia,  si  minus  valeotia,  per  rationa« 
bilem  appretiationem,  ac  etiam  medietatem  terras  ipsius  R.  in 
balliv&  tufi  per  extent,  similiter  in  presentifi  tu&  in  form&  pras- 
dict.  faciend.,  praefato  R.  facias  liberari,  &c.;  that  is,  the  in- 
quisition for  the  land  is  in  prtesentid  tud,  that  is,  vicecomitis^ 
and  not  tn  prassentid  of  the  defendant. 

But  I  do  not  rely  on  this  answer :  the  elegit^  as  it  is  issued  out 
of  Chancery,  I  am  sure,  is  not  agreeable  with  the  Register: 
but  it  is  in  something  nonsense.    And  whether  the  Register  be 
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misprinted,  I  kno^  not.  Bat  t  giie  the  Ml  answer,  that  Ifce 
Statute  W.  3.  c.  18.  gives  the  elegit  alike  cum  ddritumjkii  re^ 
cuperatumj  and  when  it  is  tit  curid  regis  recogmiumj  vel  damna 
adJudicaiOj  in  case  of  judgment,  damages  recovered^  and  re* 


S25.  Rot.  57. 


In  case  of  an  elegit  upon  a  judgmetkt,  or  damages  recovered 
in  the  Common  Pleas,  the  writ  runs, — Quod  libera  ei  trtnnlA 
catalla  dehiioris  exceptit  bohus  et  ajris  8e  carucd^  et  medkM, 
ierriB  suce  quousque^  without  that  clause  of  pnemon&usy  or 
doing  it  in  the  presence  of  the  defendant,  ai  you  may  see  it  iKI 
the  Register  Judicial,  fol.  56.,  for  damages  irecotered  in  an 
assize ;  and  the  common  constant  practice  is  accordingly  in  tdl 
the  Courts  at  Westminster.  So  it  is  also  upon  a  jud^ei^t 
upon  a  recognisance  in  the  Common  Pleas,  as  appeaf  s  in  the 
Register  Judicial,  fol.  9.,  and  upon  a  Testat.  (bl.  63. 

Now  the  Statute  of  West.  S.  is  the  groutid,  as  well  for  the 
elegit  in  the  Chancery,  as  in  the  other  Courts ;  and,  therefbre) 
this  clause  of  giving  the  defendant  warning,  and  executing  the 
writ  in  his  presence,  is  but  direction  to  the  i^riff  to  inform  hini 
what  is  fit,  not  coercive,  to  make  the  writ  void  if  he  do  it  Aot  $ 
for  the  writ  is  grounded  upon  the  Statute  of  West.  9.,  which 

SuTadvtce  to  enjoins  it  not.  Nor  do  other  courts  require  any  buA  warning ; 

the  sheriff  to  neither  doth  the  sheriff  ever  return  that  he  was  Wat^a^d,  or  that 
execution  was  in  his  presente  ;  and,  therefore,  it  is  but  an  ad* 
vice,  not  a  precept  to  the  sheriff;  and  comes  in  only  by  way  of 
parenthesis. 

The  writ  of  elegily  after  the  death  of  the  defendant,  shaHlaol 
be  executed  against  an  heir  within  age ;  bdt  the  parol  shaN  de* 
mur  if  a  scire  facias  be  sued;  and  a  writ  of  extent  ilpon  a 
statute  is  to  extend  nisi  alieui  infra  atatem  existetttiper  desten* 
sum  hcereditarium  descenderit.  If  the  shertflT  extend  the  lands 
of  an  heir  within  age,  it  is  void;  for  the  statute  ISE.  I.  De 
Mercatoribusy  to  which  the  Statute  Staple  refers,  and  the  equity 
whereof  reaches  to  an  elegit^  is  expressly,  that  he  shall  have 
the  lands  of  the  heir,  ifhe  be  of  age,  or  when  he  shall  be  of  Ml 
age,  till  he  hath  levied  the  debt.  If  the  sheriff,  in  «uch  case, 
extend  the  lands  of  such  an  heir,  it  is  void ;  for  he  goes  be* 
yond  his  power  ;  and  he  does  more  than  it  commanded  him. 
But  in  process  of  execution,  though  the  sheriff  do  not  all  thift 
is  commanded  him,  if  the  sheriff  hath  warrant  to  ^  what  he 
doth,  it  is  well  endugh  for  the  party ;  and,  tfaerefbre,  tipom  a 
capias  ad  satisfaciendum^  which  seems  condition&l,  thdugh  the 


The  clause  in 
the  writ  of 
elegit^  of  giv- 
ing the  de- 
feodaat  warn- 
ing, and  exe- 
cuting the 
writ  in  his 


inform  him 
what  is  fit; 
not  a  precept 
to  make  the 
writ  void,  if 
disobeyed. 


If  the  sheriff 
extend  the 
lands  of  an 
heir  within 
age,  it  is 
▼oid. 
Vide  C.  C. 
890. 

5  Co.  90. 


In  process  of 

execution,  though  the  sheriff  do  not  all  that  is  commanded  him,  if  he  httVe  war- 
rant to  do  what  tie  doth,  H  is  safficient  for  the  party. 

Upon  a  capias  ad  taiirfacievtdum,  though  the  writ  be  never  retumedy  the  exe- 
cution is  good. 


in  <te  Cmmmi  Plem  ami  inUker  Cburts. 
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writ  be  feeder  rttuftied,  tke  ^keeiitioti  is  ijood ;  oAerwiM^  mfmn       1889. 
maqfkumwt^mefrwmn;  md m it iw^ Jkri Jbimt iiriifk  ieterriM     ^'^^"*^^^ 

exeoation  it  good^  thoiigk  ihm  writ  be  trot  reiiiliieid.  PtanAiPs. 

16  fl.  7^  6.  Uipon  a  itetttte  staple  Ae  writ  inwd  to  Uibe 
his  body,  and  «xte*d  his  lands  and  goods,  Tbe  sherMTretaroed 
an  extent  of  bis  kads,  iriUioiit  OMiiticlNng  Ms  goods^  and  yet 
it  was  adjudged,  the  etaeotioa  was  good  as  to  tbe  fWHy ;  fbr 
tbe  defendant  had  no  day  lo  filead^  nor  any  peejodlte;  and  so 
in  the  principal  case  the  law  regained  wo  samnoas,  nor  notloa 
to  the  defendant,  nor  bis  presence;  aMd  if  In  iiad  been  aINFie,  the 
execution  would  not  be  avoided  for  bis  absence ;  and  Chei^fere 
I  think  the  inquisition  was  well  taken.  And  so  is  tbe  writ  of 
ekgU  well  executed. 

Another  question  was  made, — ^Admitting  the  execution  not 
well  made — whether  it  was  void  or  voidable  ?  But  this  is  by  way 
of  admittance  of  that  against  which  I  have  argued ;  and  therefore 
I  shall  say  little  to  it.  Tet  I  conceive,  taking  it  for  granted 
that  the  execution  was  not  well  made  in  respect  of  the  death 
of  the  defendant,  it  is  then  absolutely  void  ;  for  the  writ  waa 
abated  in  facto;  for,  though  it  will  excuse  the  sheriff,  yet  it  wiU 
not  make  the  execution  good. 

A  recognizance  is  acknowledged, — ^the  recognizor  dies, — the  ^'  K.B.  asT. 
conusee  takes  out  an  execution  without  a  scire  facias  against 
the  heir  or  terretenant.    If  they  be  ousted,  they  shall  have  an 
assize,  which  shews  it  is  merely  void. 

There  is  an  objection  in  this  case  upon  the  verdict,  which 
was  not  made  ait  the  bar,  which  hatli  stuck  wiih  me.  Upon  the  F.  N.  B.  ssa. 
return  of  the  writ  of  el^i  nothiqg  appears  to  the  contrary ;  iU^.ass. 
and  it  shall  noiCd)  be  supposed  but  that  the  defendant  was 
alive.  The  writ  of  elegit  is,  first,  quod  liberet  et  omnia  catalia 
ad  valentiam  prasdict.  milk  librarum :  and  then  follows,  ef  d  ca* 
Udla  prcedict.  non  stffficiunt  in  valore  prasdict.  mille  librarum^ 
tunc  catalia  pradict.  si  subtus  valorem  nee  non  medietet.  terra^ 
rumy  liberarifaciat.  So  that  the  delivery  of  the  lands  is  but 
conditional,  &c.,  ^^  if  tbe  goods  be  not  suflBcient."  And  the  in- 
quisition ^nds  nothing  loncbing  the  goods,  «8  it  is  *finilid  irn  ^bis 
verdict,  which  finds  only  the  lands,  and  the  delivery  of  the 
moiety  of  them  to  the  plaintiff's  lessor. 

But  to  this  I  give  a  double  answer : — 

First,  It  is  observable  that  the  words  of  Westminster  8.  are 
quod  liberet  ei  omnia  catalia  debitoris  exceptis  bobus  et  afris  de 
caruca  et  medietatem  terras  suas  quousque :  and  they  are  the 


(d)  ''Not*'  supplied  by  the  Editoi; 
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J663^     same  words  as  are  in  the  Statute  De  MereaiaribuSy  and  27  E.  3. 
Harwood    ^'  ^*  ^*^  *^  Statute  Staple;  and  the  execution  goes  out  joint 
^  ^^    there  agaiifst  goods  and  lands  ;  and  there  are  no  words  in  the 
Taulm.    P^tute  of  Westminster  2.  that  the  land  shall  not  be  extended 
if  the  goods  be  sufficient.    But  it  was  the  wisdom  of  the  law, 
though  they  allowed  that  kind  of  proceeding  amongst  roer* 
chants  for  hasty  payment  of  their  debts,  to  take  both  goods  and 
lands;  yet  a  recognizance  or  judgment  being  records  at  com- 
mon law,  they  made  the  exposition  agreeable  where  it  might  be 
iSSiVnml^n  ^  without  prejudice  to  the  course  of  common  law,  which  was  not 
law  ms  not     ^^  ^eize  the  lands ;  no,  not  m  the  King's  case,  whilst  the  goods 
to  seize  the     were  sufficient, 
land  for  debt, 
even  in  the  King's  case,  if  the  goods  were  sufficient 

wS ^terfl  .  ®"*  ^  ^^^  ^'^^  ^^®"^®>  "  ^^  «  /^'•'^»"  *®"g^  '«  '^or^Js  con- 

the^criff  ditional,  to  be  but  directive;    for  if  the  sheriff  shall  return 

shall  reiurn,^^  ^^  nulla  bonoy''  and  so  extend  the  land,  the  extent  is  good, 

IndTSte^'  though  in  truth  he  had  goods  sufficient ;  and  no  averment  shall 

the  land,  the  be  against  the  sheriff's  return.    And  by  the  same  reason,  if  the 

go^,*thoDgh  ^''^"^  ^^^^  "^  return  at  all  as  touching  the  goods,  it  being 

in  truth  the  but  a  directive  clause,  I  conceive  the  execution  as  to  the  lands 

Uffident*  is  good,  though  the  sheriff  might  be  amerced.  And  the  book  of 

If  the  sheriff  ^^  ^*  '^*  ^*  ^'^^^  before,  of  the  execution  of  a  statute  is  a  war- 

niake  no  re-  rant  to  my  opinion ;  for  though  there  was  no  such  conditional 

touching  the  ^^^^^  >«  ^he  writ  of  execution  of  a  Statute  Staple  as  it  is  in 

eoods,  it  elegity  yet  the  foundation  of  both  writs  was  the  same :  but  it 

Kuv!^**  i- discretional. 

clause  which  mentions  ?oods  in  the  writ  of  elegit,  as  to  be  taken  first,  $emble  that 
the  execution  as  to  the  land  is  good. 

the*no7find-        ^"*'  secondly,  I  say  in  a  verdict,  the  not  finding  of  collate- 

ing  of  colla-  ^  matters  shall  be  supplied ;  and  the  law,  which  is  favourable 

^aU  t«  M '  *^  verdicts,  will  suppose  the  jury  doubt  of  nothing  but  what 

plied  ir^^  relates  to  the  matter  in  question  before  them.    The  question 

ThT^^'  fw  ^^^  concerning  the  land ;  and  therefore  the  jury  found  the 

voS^nlwe  to  inquisitions  concerning  the  land,  and  meddled  with  nothing 

verdicts,  and  else. 
will  suppose 
the  Jurj  doubt  of  nothing  bat  what  relates  to  the  matter  in  question  before  thenu 
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KEATE  V.  CLOPTON.  (a).  im«. 

Tr.  13  Car.  2.  Rol.  346.  "'^'^'^ 

{Where  T*  C,  seised  of  certaio  lands  in  fee,  acknowledged  a  Statute 
Staple  to  A.  and  H. ;  and  the  conusees,  after  his  decease,  sae  out 
an  extent  on  Che  statute  during  the  mineritj  of  his  heir ;  and  in  the 
writ  of  extendi  fdcias^  there  are  these  words^-^ntfi  aUcui  hasredi 
infra  (eiatem  existenii  jure  hmredUario  descenderunt^  the  execution 
of  this  extent  being  had  during  the  tninorUy  of  this  heir,  is  abso- 
lutely void,  although  the  heir  consented  to  it, — and  not  voidaUe  only. 

Construction  of  acts  of  parliament.) 

Beidgman,  C.J.  Harg.MSS. 

Richard  Keate    brings  an    ejectione  Jirmm    against  John  No«68>foL 
Clopton  upon  a  lease  by  William  Liucas,  3  Apr.,  13  Car.,  for  '^T*  .      ^ 
five  years  from  the  Annunciation  then  last  part.    The  Jury    J***"**" 
find  a  special  verdict.  (6) 

Upon  the  record  the  case  is  this : — ^Thomas  Clopton,  being 
ABised  in  fee  of  the  lands  in  question,  8  Junii,  14  Car.  acknow* 
ledges  a  recognizance,  in  the  nature  of  a  Statute  Staple,  of 
SOOO/.  before  the  Lord  Chief  Justice  Bramston,  to  Andrews 
and  Hand.  Afterwards,  Tr.l6  Car.,  there  is  ajudgment  against 
him  in  the  Common  Pleas,  for '200/.  debt,  and  3/.  damages,  at 
the  suit  of  William  Lucas,  lessor  of  the  plaintiff.  Thomas 
Clopton,  SO  July,  1650,  dies,  John  the  defendant,  his  son  and 
heir,  being  within  age,  and  not  of  the  age  of  twen^-one  years 
till  1658 ;  the  conusees  of  the  recognizancoi  or  statute  after  his 
death  sue  out  an  extent,  and  upon  a  mortuus  returned  take 
out  another  writ  of  extent,  whereby  the  sheriff  is  commanded 
per  sacramentum  proborum  et  kgalium  hominumj  ^c.  per  quoSy 
ilrc.,  to  extend  as  well  all  the  lands  which  were  the  said  Thomas 
Clopton's  tempore  recog.  ejusdem  dehitiy  vel  unquam  postea,  nisi 
alicui  hasredi  infra  (Btat.eaist.Jure  hcerediiario  descenderunt^quam 
tnnnia  bona  et  catallaj  &c.  Upon  which  writ,  amongst  others^ 
the  lands  in;t^e  declaration  are  extended;  and  upon  a  liberaie^ 
teste  18  Junii,  1651,  delivered  to  the  conusees,  Audrews  and 
Hand,  18  Aug.  1651.  Then  William  Lucas,  in  p.  1657,  takes 
out  a  scire  facias  against  the  terretenants  upon  the  judgment 
suffered  by  Thomas  Clopton,  Tr.  16  Car.  1.;  upon  which  John 
Clopton,  son  and  heir,  is  returned  terretenant,  and  appears. 
And  in  Michas.  IS  Car.  S.,  William  Lucas  hath  judgment 
against  John  Clopton,  and  upon  an  elegit  hath  the  lands  in 

the  declaration  delivered  to  him  for  a  moieiy ;  and  he  enters, 

— ,   ■  * ' 

(a) '^Adjudged  10  Maif,  ISSa,**  the  case. 

lis.  Harg.  No.  68»  foL  7e.    In  Car-  .  (ft)  In  the  maiiUMaript  the  q^ial 

ter's  Reports*  p.  18,  it  is  stated  that  verdict  is  set  forth:  but  the  case 

the  resolution  of  the  Court  was  do-  leems  to  be  fully  stated  in  argt?« 

Vivered  by  Cliief  Justice  Bridgnian.  ment 
The  Roil  contains  a  long  entry  of 
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1666.  and  leaseth  to  the  plaintiff,  who  enters;  and  John  Clopton,  hf 
the  command  of  Andrews  and  Hand,  the  conusees,  ejected  him.. 
It  appears  here  that  John  Cloplon,  the  heir,  consented  ta 
Clopton.  ^^®  extent  upon  the  recognizance  made  by  Andrews  and  Hand  ; 
lor  he  enters,  and  ejects  the  plaintiff  by  this  command.  He 
had  no  title  of  his  own  to  enter  upon  Lucas,  who  hod  (he 
fajid  in  extent  upon  the  subsequent  jiid|pment ;  and,  therefore, 
1)18  entry  by  their  command  could  not  be  but  in  their  right  ;^ 
Mid  se^  quantum  in  se,  was  a  consent  to,  and  admittance  of  the 
extent  upon  the  statute  to  be  good,  and  in  eji& 

And,  therefore,  the  question  4s,  whether  this  extent  upon  the 
recognizance  in  nature  of  a  statute,  being  made  upon  the  land» 
of  the  heir  during  hie  minority^  and  the  writ  of  extent  being 
witham^t,  (nisi  aticui  hceredi  infra  wtai.  exist,  jvrt  kasreditario 
descend.)  be  totally  void  against  the  heir,  and  all  otlters^  so 
that  the  heir  cannot  admit  or  make  it  good,  if  be  wovld,  but 
that  a  «traiiger  to  the  heir  shall  take  adrantage  of  the  illegality 
and  nullity  of  it,  as  iT  there  were  do  such  extent,  though  the 
liehr  consent  unto  it. 

That  this  extent  upon  the  recognizance,  or  statute,  during 
(he  infancy  of  the  beir,  is  void  primdfacie^  and  in  some  degree, 
and  not  only  voidable,  cannot  be  well  denied.    In  the  case  of 
a  Statute  Merchant,  where  the  writ  of  extent  hath  the  same 
words  as  here  (mn  alicui  ffceredi  infra  astat.  exist,  j  8^c.  dir- 
Tcmp.  B.  1.     ^cenderit)  the  sheriff  extended  the  hinds  descended  to  a«i  in- 
18  k  s.'      '  fant;  and  it  was  adjudged  that  an  assize  lay  for  the  infant,  as 
Ez^.  77.         ^qJy  against  the  Aeriff  himself,  and  Iris  onder«s/beriff  who  did 
18  JLs'33*.      it  by  his  command,  as  against  the  connsee;  and  the  wife  of  (be 
47  AsB.  4.  et     conusor  wbo  bad  t>eeii  endowed  by  the  heir,  her  dowry  being 
c/c.  890.       extended,  did  also  maintain  the  like  assize.   And  though  some 
of  those  aathorities  give  the  reason,  because  #be  was  his  wife, 
and  dowable  before  the  statute  -adcnowledge;  yet  the  law  is 
^e  same  Where  the  statute  was  acknowledged  before  her  in- 
termarriage; the  reversion  1)etng  privileged  by  the  mttiority 
of  the  heir. 

The  law  is  the  same  to  thi^  purpose,  as  I  shad!  shew  anon, 
l)etween  an  extent  upon  a  Statute  StafAe,  -or  recognizance  fa 
nature  of  it,  as  it  Is  upon  a  Statute  Merifbant.  The  extent 
upon  the  infant  heir  is  so  voidj  that  he  may  bring  an  assize. 

But  by  ^onstrtiction,  or  operation  of  law,  an  act  or  thing 
may  1>e  said  tolie  voiA in  several  ^legrees.  id)  It  tnay  he  void  hy 
xoDstructidn  to  iSl  purposes  Irs  if  it  were  never  done,  «o  tbat 
all  persons  may  take  'advaAtage  naf  it{--«4t  may  be  iwid  as  to 
"some  permm,  'Or  to  ^aome  purpoaee  •nlj;  4»  if  it  (be  pkaded, 

%- -^ : •■ — 

{d)  "  See  my  Reports  839,  A$uIm     CAimiared  tq^ether;'    Original  not^ 
and  Gervase's  case,  and  Boliari  77,     iu  4be«oiaiyiP  lofihc  nuumscKipt 


in  lh$  Common  Phan  and  in  other  Courts.  ATI 

mmA  not  otfcerwis6y  ftc-^An  Mt,  or  Ihing  may  be  so  vpidi  by       IMa. 

operation  of  law,  as  Ibat  yet  be^  for  whoae  beaeil  it  ib  to  kav«     v^V^i/ 

k  made  vofd^  iaay  yet,  if  be  wiU,  make  it  good;  and  if  be  do      Kkatc 

ao,  it  shall  be  good  as  against  hii%  and  alt  other  persons  what?  (^p^o^* 

aoevcr  ;  and  in  the  mean  time,  primd  faekj  it  is  Toid  in  dom-  ^^  ^^  ^^ 

atradion  of  law  as  against  all  persona.    Upon  tlMse  heads  thing  ns^^kj 

dUvers  iBstaaces  may  be  given,  whiob  will  be  not  neoestary  ^f°k«  1^^ 

now  to  insist  npon :  but  rather  to  examine  nndar  which  of  void  to^all 

these  drgrees  Ms  case  iklls«  piwiiaafls  (ia  ■£ 

°  It  had  never 

hee»«  ^  that  sll  ipersoiis  iiuiy  fake  advaatage  of  it.^  It  majr  be  vdidl  as  to  some  ]fer- 
•oaSf  or  to  soom  porp ose  ^d&y.  it  m^y  so  J>e  void  as  that  he,  for  w)iose  benefit  it  b 
to  have  it  made  void,  may,  if  he  will,  make  it  food ;  and  it  he  do  so,  it  shall  be 
good  as  a^inst  him,  and  all  other  persons;  anoiii  the  mean  tinie  it  is  void  in  con- 
stnicUoa  of  law  a$  againsi  aU  peisom. 

Upon  the  first  opening  of  the  case,  I  inclined  to  think  that 
the  heir,  of  full  age,  might  consent  to  an  extent  during  his  in- 
.fiincy ;  and  that  it  is  not  absolutely  void  against  all  persons ; 
and  so,  as  against  Lucas,  the  lessor  of  the  plaintiff^  if  the 
heir,  whose  land  is  extended,  submits  unto  it,  it  may  seem  to 
be  not  without  the  countenance  of  reason*  For.  first^  quilibet 
potest  renunciare  juri  pro  se  introductOy  this  provision  in  the 
writ,  not  to  extend  lands  descended  to  the  infemtj^  was  made  for 
the  benefit  and  good  of  the  infhnt.  And  if  he  at  his  full  agd 
consent  to  the  extent,  and  waive  this  advantage^ — why  should 
he  be  hindered  ?  In  Sir  William  Drury *s  case,  where  this  rule^  to  Co.  isi. 
is  cited,  a  bond  for  appearance  by  the  sheriff  with "  one  surety  ^^  ^^^ 
or  two,  not  sufficient,  is  good,  notwithstanding  33  H.  6.  c.  10. 
requires  more  than  one  and  sufficient  sureties,  and  that  an^ 
bond  in  any  other  form  by  the  sheriff  shall  1)e  void.  But  the 
words  of  the  statute  shall  be  construed  more  for  direction 
than  constraint. 

In  our  case,  the  agreement  to  the  extent  had  during  the  in- 
fancy, is  so  far  from  waiving  an  advantage,  that  it  may  seeqi 
rather  to  give  him  a  great  advantage,  and  prevent  a  great  mis- 
chief.   The  extent  in  this  case  was  at  2Q0L  per  annum  tot 
2000/./  the  liberate  was  in  August  1631;  and  1900/.  of  this 
SOOO/.,  by  compt^tation  of  time,  was  raised  before  the  ejectment 
lease  was  sealed  by  Lucas,  the  lessor.     If  this  extent  be  ab-  Monev  re- 
solutely void  whether  the  heir  will  or  no,  then  the  conusors  oir  ceirei  under 
their  executors  might  extend  de  novo^  and  no  part  of  the  1900/.  ri^ht,  whe- 
be  discounted  ;  and  the  heir  put  to  play  an  after  game  for  the  ^^^  ^  ^^ 
profits  received  by  the  conusors  upon  the  void  extent;  and  if  q^^ 
they  be  dead,  as  against  the  executors,  he  hath  no  remedy  at  all.  The  executor 

receives  money  under  colour  of  a  right  cannot  be  compelled  to  repay  it. 

8o  that  is  one  mischief  to  an  infimt  hekf  that  though  the  ex- 
tenders have  received  the  amount  of  tbair  debt  dnriog  kjs 
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idM.       minority,  they  may  extend  de  mno  at  his  full  age,  if  by  agreei» 
ment  to  the  extent  he  cannot  make  it  good. 

Secondly,  Though  the  writ  of  extent  ifl,  niri  aUcui  hasredi 
inf¥a  cttai.^  yet,  muUa  quas  fieri  non  debenij  facia  valeni :  so  for 
at  least  as  not  to  make  a  nullity,  especially  in  the  execution  of 
writs,  which  the  Uw  lavours.  In  Harwood  and  Phillip's  case 
in  this  Court,  whereas  the  writ  of  ekgii  upon  a  recognisance 
out  of  Chancery  was  to  appraise  the  goods  in  presenUd  of  the 
defendant,  qui  quod  Thomas  Jbret  parte  prwmomHu  (or  as  in 
the  register^  parte  prasmumendus)  ft  interesse  vohterii;  the 
defendant  died  after  the  teste,  and  before  execution  of  the  writ> 
so  that  he  could  not  be  prcBmonituij  yet  the  execution  was  ad* 
judged  good ;  and  the  law  is  the  same  if  the  sheriff,  though  he 
were  alive,  did  execute  the  writ  without  summoning  him  to  be 
present.  The  words  shall  be  taken  as  directions  which,  though 
not  pursued,  shall  not  make  the  execution  Toid. 
6  Co.  Hoei  So  a  fieri  facias ,  ita  quod  habeas  denariot^  SfC. ;  or  a  dapias  ad 
^"^  satisfaciendum  ita  quod  habeas  corpus  in  cur.^  such  a  day^  which 

seems  conditional,  is  well  executed,  though  not  returned.  That 
ease  of  Harwood  and  Phillips  was  stronger ;  for  the  elegit  ran 
to  delirer  the  goods  ad  vakntiam  of  the  debt,  et  si  forte  catalta 
prmdicta  non  suffidunt  in  vahreprasd.  miUe  librarum^  tunc  cataUa 
prasdida  sk  subtus  vakremy  nee  non  medietatem  terrm  Uberari 
fadajt.  This  was  a  condition  precedent  according  to  the  letter 
of  the  writ,  before  he  should  extend  the  knd.  And  it  appears 
not  whether  the  goods  were  sufficient  to  the  value  of  the  debt 
or  not,  yet  the  extent  of  the  lands  was  good,  admit  he  make  no 
return  at  all  touching  the  goods,as  the  book  16  H.  7.  6.  puts  if. 
And  it  may  seem  more  reasonable  here  that  the  execution  of 
the  extent  upon  the  lands  of  the  heir  within  age,  (notwitbstand* 
ing  the  words  of  the  writ,)  should  not  be  totally  and  absolutely 
void,  for  that  the  lands  are  found  by  the  Jury,  and  not  ex* 
tended  by  the  sheriff  upon  his  own  head.  He  hath  no  power 
by  the  writ  to  inquire  of  the  age  of  the  heir,  or  to  inspect  him; 
or  to  know  whether  land  descended  to  him,  or  not.  And  the 
liberate  (wherein  this  case  difiers  from  a  Statute  Merchant) 
upon  which  possession  is  delivered,  hath  no  words  of  excep- 
tion, nisi  alicui  hasredi  infra  astat.^SfC. :  but,  generally,  to  de- 
liver the  land  extended. 
But,  notwithstanding  the  objection,  I  am  of  opinion  that  this 
10  Co.70,76.  exteot  upon  the  infant  is  totally  void ;  so  that  any  stranger  may 
take  advantage  of  it.  And  I  ground  myself  upon  the  difference 


(if)  The  report  of  Harwood  and 
Phillips  is  in  p.464,  in  this  Volume. 
The  rkerencei  in  the  margin  arehy 


Mr.  Umfreville  to  the  manuscript  in 
the  British  Museftm,  No.  55  and  57« 
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taken  in  the  case  of  the  Marshalsea,  betvreen  an  act  done  by        '^^^^ 
one  as  a  minister  of  justice,  who  hath  no  authority ;  and  where     ^^^^^^^^^ 
he  hath  authority,  but  executes  it  but  in  part,  or  there  is  some       Keats 
error  in  the  execution  or  the  writ.    When  he  hath  no  power    c^orroir. 
or  authority,  it  is  merely  void ;  as  in  the  principal  case  there, 
an  action  of  false  imprisonment  lay  against  the  officers  of  the 
Marshalsea,  for  executing  a  writ  in  a  case  where  that  Court 
had  no  jurisdiction,  (e)  That  the  sheriff  had  no  authority  by  the 
writ  to  extend  these  lands,  descended  to  the  infant  heir,  ap- 
pears by  the  negative  words,  itiW,  &c.    And  by  the  authorities 
cited  before,  assize  or  trespass  lay  against  the  sheriff  himself 
for  extending  it.    If  the  sheriff,  notwithstanding  the  prohibit  Hob.  47. 
lion,  had  a  power  by  law  to  extend  upon  the  heir,  he  could  Bani^bY's 
not  be  liable  for  an  assize  or  trespass,  though  punishable  for  a  case, 
contempt  in  disobeying  the  directions  of  the  writ.  Cmmtm  of 

But  further  to  clear  the  point,  that  the  sheriff  had  no  autho-  Rutland*! 
rity  to  extend  the  infant's  lands,  we  must  go  a  little  further  ^*^- 
than  the  words  of  the  writ,  to  the  statutes  whereupon  this  pro- 
cess is  grounded.  The  words  of  the  recognisance  or  statute 
(according  to  the  act  of  S3  H.  8.  c.  6.)  run, — ^^  Sidefecero  in 
"solutionej  currat $uperme^  hasredesy  et  execuiores  meogy pana  in 
slattUo  siapuli  de  debiiis,  Src  ordinat.*^  and  that  statute  of  23 
H.  8.,  upon  which  it  is  grounded,  gives  the  like  process  and 
execution  in  every  point,  degree,  and  condition,  as  hath  been 
used  upon  any  objectfon  of  the  Statute  Staple.  So  that  both 
the  recognisance  itself,  and  the  act  of  23  H.  8.,  refers  to  the  Sta- 
tute of  the  Staple,  27  E.  3.  c.  9. 

That  statute  pf  27  E.  3.  provides,  that  the  writ  of  extent 
shall  be  returned  into  Chancery ;  and  thereupon  due  execution 
shall  be  made  from  day  to  day,  in  manner  as  is  contained  in 
the  Statute  Merchant. 

The  Statute  Merchant,  to  which  it  refers,is  13  E.  1.  De  Mer^ 
caioribus;  for  the  other  of  Acton  Burnel  reacheth  not  to 
lands.  By  that  Statute  of  Metcalaribus^  a  capias  is  to  issue 
against  the  debtor;  and  if  a  non  inventus  be  returned,  or  if  the 
be  taken,  and  pay  not  the  debt  within  a  quarter  of  a  year, 
his  land  shall  be  deliver^  to  the  conusee  by  reasonable  ex- 
tent :  and  i/ihe  debtor  die^  the  conusee  shall  have  no  authority 
(so  the  words  are)  <^  to  take  the  body  of  his  heir;  but  he  shall 
have  his  land^  as  before  is  said^  if  he  be  ofage^  or  when  he  shall 
be  offuUagey*  until  he  hath  levied  of  the  lands  the  amount- 
ment  and  value  of  the  debt.  So  that  in  both  the  cases  of  a 
Statute  Staple,  and  a  recognisance  upon  23  H.  8.,  the  process 
bath  ever  run  as  it  did  upon  IS  E.  If  De  Mercatoribusy  nisi 
alicui  hceredi  infra  stal.y  Spc.    Now  these  statutes  were  intro-  fjj^^  g'^. 

"  _— ^— — —  berfftcsse. 

(e)  See  p.  386,  in  this  Volome,  n.  (p) 
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laoa.       dncttve  of  a  oevr  law  i  for  at  the  conmoo  lav  a  coiam^  per« 

^•^"^^^^^     9on  upon  a  recogniaance,  or  obligation  of  that  natare,  could 

KsATa      j^Qi  iii^ye  execution  of  the  knda  against  the  conuaor  himself, 

Ci^fiQV.     ^^^  ^^^  againeit  his  heir^  who  is  not  hound  by  a  recognisance 

as  be  iai  upon  an  obligation;  the  words  in  an  obligation  being, 

obligQ  meeihpsr^des^  which  are  not  upon  a  recognisance ;  and, 

therefore^  neither  hath  the  sheriff  power  to  meddle  with  the 

lands,  nor  the  Court  to  award  other  ezecutipn  than  is  given  by 

the  statutes^ 

The  words  thesnselves  of  IS  £•  1.,  De  Mercataribusy  seem  to 
be  express  enough,  that  be  shall  have  no  authority  to  take  his 
lands  till  he  come  of  full  age;  for  the  words,  ^^  no  autbo- 
fUj/y^  in  reasonable  construction  ought  to  reach  to  the  whole 
clause^  80  for  as  it  concerns  the  infant  heir.  But,  however, 
the  matter  itself  makes  it  clear ;  the  statute  saitb,  '^  He  skalf 
hme  his  lands  if  he  b^tf  agd  or  when  he  ia  ofjull  ageJ*^  He 
.  .  could  not  have  at  all  meddled  with  them  before  that  statute ; 
and  therefore  it  is  qffirmaliva  negmsy  as  much  as  if  the  act  had 
said,  he  shall  not  Ime  the  lands  if  the  heir  be  wUhin  age;  and 
the  words,  nisi  Aasredi  infra  cetat.  exist.  descenderMfA^  being  ever 
since  that  time  put  into  the  writ  are  a  clear  evidence;  it  was  so 
ean^trued* 

There  will  be  a  great  difference,  therefore,  between  writ^ 
founded  upon  a  general  authority,  whether  given  by  the  com^ 
mon  or  statute  law.  They  may  have  restriQtive>  or  limited,  or 
conditional  clauses  in  them^  which  may  be  directive,  and  if  not 
pursued  may  be  cause  of  amerciament,  er  punishment  to  the 
OjBScer  who  disobeys^  but  shall  not  make  void  the  execution  of 
the  writ  in  other  things,  as  in  the  case  of  elegit  pnt  before 
upon  the  Statute  West.  2.  c,  18.  That  statute  did  not  comr 
mand,  that  no  execution  should  be  of  the  lands,  if  the  goodfi 
were  sufficient ;  and,  therefore,  that  clause  in  the  writ,  d  si 
forte  cataila  non  si^fficiunt^  &c.  was  but  directive,  grouoded 
upoa  the  reason  of  the  common  law,  not  the  letter  of  the  sta- 
tute. And  so  in  the  cases  of  the  capias^  and  ./ien  /actor,  not 
returned,  and  other  like  cases,  the  sheriff's  power  was  general, 
and  given  him  by  the  common  law,  and  not  restrained  by  ne^ 
gative  words.  But  where  the  power^  or  authority  itself  is 
originally  limited  or  restrained  by  the  act  pf  parliament,  what* 
soever  is  beyond  that  is  void,  as  without  any  authority  whatso- 
ever. By  the  statute  De  Mercaioribus  it  is  enacted,  That  the 
<^  body  of  the  debtor  shall  be  taken,  if  he  be  lay,*'  and  the 
writ  is  directed  by  the  very  statute,  <^  Quod  corpus  pmdicHA. 
si  Uncus  sit  capias^  &c.**  (and  so  the  writ  runs  in  our  very  case 
here  upon  23  H.  8.)  This,  as  I  said,  is  affirmaivoa  negans^ 
that  if  he  be  not  lay,  a  capias  shall  not  go  against  him.  If  the 
sheriff  upon  such  a  writ  take  a  clergyman,  because  his  autbo- 
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nljr  was  grounded  upon  a  statute,  and  the  writ  gave  him  a        lt)66* 
special  power,  "  si  Uncus  sit"  an  action  of  false  imprisonment     ^^^v*^-^ 
will  lie  against  the  sheriff,  which  is  a  much  stronger  case  than       K^^'^c 
ours ;  for  there  was  but  an  implied  prohibition  in  the  writ :     Cloptoit. 
but  the  writ  here  is  in  the  negative,  and  an  express  prohibition, 
«<  nisi  alicui  httredi;'  &c.  Hob.  47. 

In  Cox  and  Barnesby's  case,  upon  an  elegit^  ancient  de- 
mesne land  was  extended.  Admitting  it  was  not  extendible, 
yet  it  is  the  opinion  of  my  Lord  Hobart,  and  I  think  good  law, 
that  the  defendant  could  not  enter;  for  it  was  but  avoidable  by 
audita  querela  at  most.  Neither  is  the  sheriff,  or  he  that  re- 
ceives possession,  subject  to  an  action  of  trespass,  as  if  it  were 
a  nullity ;  for  the  elegit  did  warrant  extending  and  delivering 
half  his  land:  and  the  ancient  demesne  is  his  land  as  well  as 
the  other.  And  so,  if  upon  a  judgment  against  the  ancestor  a 
scire  facias  goes  out,  which  is  generally  terrarum  tenentibus^ 
and  an  iniant  is  returned  tenant,  and  judgment  is  against  him 
by  deiault,  a  general  elegit  shall  issue.  And  in  such  case, 
though  the  extent  against  the  infant  may  be  avoided  by  error, 
or  audita  querela^  as  the  case  requires,  yet  it  is  but  voidable  ; 
for  the  Statute  of  West.  S.  c  18.,  which  gave  the  elegit^  hath 
no  express  words,  nisi  alicui  hasredi^  &c.,  nor  is  there  any  men- 
tion thereof  in  any  of  the  writs :  but  it  is  avoidable  only  upon 
the  reason  of  the  common  law,  which,  in  debt  against  an  heir, 
allowed  him  his  age. 

So  the  statute  51  E.  S.  is,  Quod  nulli  distringas  per  averia 
Caracas  quamdiu  alia  raiionabilis  districtio  super  ipsum  Jiai 
possit.  If  such  a  distress  be  taken,  it  is  not  void,  for  it  was 
good  at  common  law ;  neither  shall  it  be  pleaded  in  bar  to  an 
avowry,  but  he  is  put  to  his  action.  But  whereas  the  statute. 
West.  2.,  which  gives  the  ekgii^  is,  ^'  Quod  vicecomes  liberet  ei 
omnia  caialla  debit,  exceptis  bobus  et  afiris  de  carucd  /"  and  the  '•  *"^  *•*• 
usual  form  of  the  writ  is  accordingly,  ^^  Quod  omnia  bona  et 
caialla  propter  boves  ei  qfiros  de  carucis  suis^  et  medieiai.  terras^ 
Sfc.  per  rationabUe  preHum^  et  extent,  liberari  fadai;^^  if  the 
sheriff  in  such  case  deliver  aoeria  carucas^  I  hold  that  an  action 
of  trespass  lies  against  him ;  for  both  the  statute  and  the  writ 
except  them ;  so  (hat  the  sheriff  hath  no  authority  in  such  case. 
And  so  it  is  in  our  case,  both  the  statute  and  the  writ,  except 
the  lands  descended  to  an  infant  out  of  the  power  of  the  sheriff. 

And  so  now  in  construction  of  law  it  is  no*  more  than  if,  upon 
a  vrrit  of  e:|tent  against  A.,  the  lands  of  B.  are  extended : — this 
extent  is  utterly  void  to  all  persons  and  purposes.  It  is  so 
void  that  the  stranger  must  bring  his  assize  or  action  of  tres- 
pass: but  an  audita  querela  [he  cannot  bring,  as  the  book  of 
6  R.  8.  is;  for  that  the  sheriff  hath  no  colour  by  the  writ  to 
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6R.2.ass.69. 
and  uudita 
querela^  6. 


1066;       delhrer  bb  land.    It  may  be  rawed  as  an  btgeetioti  i^atn^  vii^ 
tbat  the  heir  in  Buch  case  may  have  an  audita  querela. — 4  E\i±. 
Moor'e  Reports.     Upon  an  extent  the  sheriff  returned  th^ 
conusor  dead,  and  that  he  bad  extended  a  rent ;  the  heir  with- 
in age  brought  an  atidita  querela.    It  is  held  by  Dyer  tbat  th^ 
writ  will  lie ;  for  his  death  appearing  by  the  return,  the  infant 
shall  be  aided  by  audita  querela  ;  or  otherwise  the  extent  shall 
he  Toid,  because  it  was  made  upon  the  possiession  of  the  infant. 
'—So  are  the  words  of  the  book,  which  incline  rather  that  It 
shall  be  void  than  that  VLuau^Sta  querela  will  lie.    And  the  ex- 
tent was  clearly  void  in  that  case  ;  for  the  conusor  being  dead 
at  the  teste  of  the  writ,  upon  a  mortuus  returned  the  sheriff 
ought  to  have  gone  no  further :  but  an  alias  extendi  ought  to 
have  issued.     But  admit  an  audita  querela  did  lie  for  the 
stranger,  where  it  did  not  lie  for  an  estranger  it  will  not  alter 
the  case ;  for  the  heir  being  a  privy  in  blood,  as  well  as  in  re- 
spect ofprejudice,  mayifaave  an  audita  querela  where  an  extent 
is  void,  though  a  stranger  cannot ;  as  if  the  money'be  paid  updn 
a  statute,  and  the  statute  delivered  up  and  cancelled,  and  a 
forged  statute  made,  be  shall  have  an  audita  querela. 

Sothe  issue  in  tail  may  have  an  audita  quer^  upon  an  ex- 
tent of  his  land  upon  his  fether's  statute.  Sir  John  Asbburn- 
ham's  case,  Michaelmas,  3  Jac.  B.  R. ;  and  yet  the  extent  is 
'Void ;  and  he  may  enter  or  have  an  assize,  as  is  agreed  in  that 
case,  and  18  E.  3.  Ass.  77. 

So  that  I  hold  this  extent  is  purely  void,  as  if  it  never  had 
been,  being  done  without  authority ;— as  if  upon  a  statute 
«gainst  J.  S.  I  extend  the  lands  of  J.  D.,  this  will  not  hindoir 
.him  who  hath  a  judgment  against  J.  D.  to  take  the  lands  in 
execution. 

And  this  answers  the  objection  of  the  other  side ;  for  to  the 
fir8t,-^Aa^  *e  having  alreatfy  received  19001.  may  extend  again 
ihe  whole  statute^— I  answer,  if  k  were  so,  it  was  the  folly  of 
the  g.uardian  of  the  infant  to  sufer  one  who  hath  no  authority 
to  receive  the  profits ;  (e)  and  the  same  objectimi  might  be  made 
if  the  conusee  without  «ny  extent  at  all  had  entered  and  re- 
ceived the  prints,  this  Aould  not  have  hindered  him  afterwards 
Unnecessary  .to  sue  out  an  extent :— no  more  here.  Bute^'en  in  that  case  it 
Kolourof"  may  be  questioned  howfiir  Ae  conusee  shall  be  estopped,  or 
right)  upon  the  profits  discounted,  if  the  heir  take  no  other  remedy  for  the 
iprofits  before  received  upon  the  void  extent,  thepeyments  and 
discounts  upon  statutes  staple  and  reeognisaaees  upon  8S  H.  8. 


N.  Ent  12. 
Seniayne's 
case,  a.  155. 
Bearbiock's 
case,  10  a. 
IS  Bliz.  199. 


t  Cr.  S5. 


statutes  sta- 
pleand  recog- 
nizances 
uponSSH.S., 
are  properly 
examinable 
in  Chancery. 


{e)  It  is  added  in  Carter,  as  a 
point  in  the  judgment,  that  ''the 
Cuafdian  might  brisg  an  action  ^ 


trespass  for  the  infiint  for  the 
profits.*' f.  21. 
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Wiig  properly  escamiaaible  in  Chancery,  and  equitable  constriie-       1M6. 
tion  heXng  made  there.  v^w^ 

And  as  to  the  eecoad  objection, — ^that  quitibei  potest  renun'  I^^^^s 
iSoir  juri  pro  se  mtroducto^ — First,  here  is  no  right  introduced  Ci^orroir 
for  tlie  heir  by  the  statute  S3  H.  8.,  or  the  SI  E.  I. :  but  that 
riglit  46  f>reserYed  which  he  had  before  the  statute  of  IS  E.  1. 
De  Mtrcatofibus.  But,  4dly,  if  he  couM  quit  the  right  belong- 
ing to  'bimself ;  yet  when  others  come  to  be  oonceraed  in  it,  and- 
to  be  prejudiced  by  his  waiving,  it  conies  too  late ;  for  Lucas, 
the  lessor  of  the  plaintiff,  by  extending  upon  his  judgment  be- 
fore the  heirs  assent  to  this  extent  upon  the  statute,  comes  to  be 
concerned  ;  and  he  cannot  be  piejudiced  by  the  relation  of  a 
future  agreement  amongst  others. 

And,  in  truth,  this  last  reason  moves  me  to  be  of  an  opinion, 
that,  admitting  that  the  extent  upon  the  statute  were  not  so 
absolutely  void,  but  Aat  the  heir  might  have  made  it  good,  if 
only  the  heir  and  conusee  <had  been  concerned ;  yet,  as  this 
case  is,  he  cannot  avoid  it  after  the  time  that  Lucas  had  ex- 
leiided ;  for  the  execution  by  the  conusees  upon  the  statute, 
daring  the  infancy,  against  the  prohibition  of  the  writ  of  extent 
nisi  aUcuiJuBredi^SfC.  was  not  only  voidable,  but  certainly  void, 
in  some  degree ;  and  then  Lucas'  proceeding  to  an  extent  was 
lawful  at  the  time  of  his  extending  the  land ;  and  the  subse- 
quent agreement  oF  the  heir  to  the  former  extent  shall  not 
relate  to  wrong  him,  who  had  done  nothing  but  what  he  law- 
fully might  do;  and  to  make  him  to  lose  bis  cost,  labour, 
and  charges,  and  to  delay  him,  and  frustrate  the  benefit  of  his 
execntion ;  for  that  were  both  against  the  rule  of  relations,  and 
the  reason  of  law. 

As  if  a  grant  of  a  rent  charge  be  made  to  a  man  and  his  heirs  C.  C.  I44.  b. 
and  the  grantee  dies,  the  heir  may  bring  a  writ  of  annuity ;  ?^*^*  ^**' 
and  so  make  it  a  personal  inheritance  whereof  the  wife  is  not  brought  of  it 
dowable.    But  if  she  have  brought  her  writ  of  dower  (which  ^^  ^^tTJ^® 
she  lawfully  may,  because  it  was  prima  facie  a  rent-charge) ;  heir  bimselfy 
now  the  heir,  to  the  prejudice  of  the  wife  who  bad  brought  her  "^^^^^  is 
lawful  action,  cannot  make  it  his  election  to  have  it  an  annuity.  ^  ^^^^* 
So  here  admit  the  heir  might  have  made  the  extent  good  which 
was  executed  during  his  minority  ;  yet  it  being  primA  facie 
void,  .and  Lucas  having  lawfully  taken  out  process  of  execution 
upon  his  judgment,  the  heir  cannot  afterwards  to  his  prejudice 
make  an  ^election  in  affirmance  of  the  first  extent. 

Tfanie  were  9everai  exceptions  taken  against  the  title  of 
liiioas,  the  lessor  of  the  plaintiff,  found  in  the  verdict ;  and  it 
rannot  be  denied  but  the  judgment  against  the  heir  upon  the 
scire  fqcias  is  erroneous ;  for  he  was  when  the  scire  facias  issued 
an  in&ni,  and  appeared  by  attocney :  but  be  was  of  full  age 

2i  2 
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1666*        when  the  judgment  was  given  upon  default ;  but  that  judgmeDt 
^'^^>^^^^      was  but  erroneous,  not  void,  and  must  be  avoided  by  him  by 

Keats  error,  or  audita  querela^  as  the  case  requires. 
^LOFTOK.  Secondly,  Divers  exceptions  were  taken  as  to  the  extent 
upon  the  elegit :  but  I  think  all  those  fall  off  in  this, — that  the 
verdict  expressly  finds  that  the  lands  l^  the  inquisition  found 
to  be  a  moiety,  and  delivered  to  Lucas,  are  the  same  lands  and 
tenements  mentioned  in  the  declaration ;  and  so  judgment  is  to 
-be  given  for  the  plaintiff. 


GEARY  V.  BEARCROPT(fl). 
Tr.  16  Car.  2.  Rot.  1362. 

•(A.,  being  lessee  of  Chapter  lands  for  three  lives,  granted  the  premises 
to  B.  for  ninety-nine  years  if  the  cestui  que  triet^  or  any  of  them,  &• 
long  live ;  npon  trnst  to  permit  hire,  A.,  to  enjoy  the  premises 
for  so  mach  of  the  ninety- nine  years  as  he  shoold  lire ;  and  after 
his  decease  to  permit  C,  the  wife  of  him  the  lessee,  one  of  the- 
teituiquevtesf  and  the  other  cestui  que  vice  snccessifely,  to  enjoy  the 
same  for  so  many  more  of  the  years  as  they  or  either  ef  them  should 
IiTe.  B.  entered,  and  afterwards  A.  entered,  and  being  in  posses- 
sion, died.  C.  his  wife  then  entered ;  and  B.  died  intestate.  C. 
afterwards  surrendered  the  lands  to  the  Chapter,  and  took  a  new 
lease  for  her  own  life  and  tliat  of  her  son.  Upon  the  death  of  C 
and  her  son,  before  the  expiration  of  the  ninety-nine  years'  term,  the 
Chapter  enter,  and  grant  a  new  lease ; — ^The  administratrix  of  B.^ 
the  grantee  of  the  ninety-nine  years'  term,  claims  the  residne  of  the 
term. 

field  by  Sir  Orlando  Bridgman  (b)  that  A.  was  a  good  tenant  at  wiH 
to  his  own  grantee  B.— that  fi.  was  ooaqHmt  on  the  death  of  A. — 
that  his  term  of  ninety-nine  years  was  wterged  in  the  freehold— 
that  the  entry  of  C.  was  too  late  to  make  her  either  tenant  at  will 
-or  occupant-— that  at  B.'8  death  C.  became  occupant  of  the  free* 
hold-~that  her  surrender  to  the  Dean  and  Chapter  and  the  new 
lease  to  her  were  good,  and  that  the  claim  of  the  administratrix  oi 
B.  was  groundless.) 

BrI DGMAN,  C.J. 

Harg.  MSS.         1°  ejectione  Jirtnas  of  a  house  and  lands  in  Fakenham,  on  the 
No.58.fol.67.  demise  of  Richard  Cooksey,  lessee  of  the  Dean  and  Chapter  of 

(a)  S.  C.  Carter  6S»  with  theargu-  British  Museum,  No.  SS.  fol.  98.  is 

ments  of  the  other  three  Judges;  an  accurate  note  of  what  appears  to 

and  in  1  Sidcrf.  S46.  the  case  is  re-  be  an  argument  of  one  of  the  coun- 

ported  in  error :  S.  C.  alio  in  Lev.  ael  in  this  case. 

109.  and  in  2  Keb.  148, 850  and  885.  {b)  The  case  was  decided  af^ttst 

la  the  HargraTc  Collection  in  the  the  opinion  of  the  Chief  Justice,  it 
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Worcester,  the  case  upon  the  record  is  in  effect  this : — Sir        156^. 
Francis  Egiock  being  lessee  from  the  Dean  and  Chapter  of     ^^•^v-'W/ 
Worcester,  for  the  lives  of  Dame  Elinor  his  wife,  and  Ann      Geart 
and  Elizabeth  his  daughters,  by  indenture,  11  Jac.  grants  the   q..  J'* 
premises  to  Dingley, — Habendum  from  the  day  of  the  date  for 
ninety-nine  years,  if  the  three  cestuy  que  vies,  or  any  of  them, 
should  so  long  lire ;  provided,  and  the  indenture  is  declared  to 
be  made  only  upon  trust,  that  Dingley  should  permit  and  suf- 
fer Sir  Francis  and  his  assigns  to  have,  hold,  and  enjoy  the 
premises,  and  to  receive  and  take  to  his  and  their  own  use  the 
rents  and  profits  thereof,  for  so  many  of  the  ninety«nine  years 
as  he  shall  live ;  and  from  and  immediately  after  his  decease 
shall  in  like  manner  permit  and  suffer  Dame  Elinor  and  her 
assigns  to  have,  &c.  for  so  many  more  of  the  ninety-nine  years 
as  she  shall  live ;  and  afterwards,  upon  like  trust,  for  Ann  and 
Elizabeth  for  so  many  more  of  the  said  years  as  they  or  either 
of  them  shall  live. 

It  is  found  that  Dingley  entered,  and  afterwards  Sir  Francis 
entered,  and  November,  1623,  being  in  possession  thereof, 
died ;  and  that  after  his  death  Dame  Elinor  primo  intraviij 
and  was  seised  or  possessed  prout  lex  postulat ;  and  she  being  in 
possession  prout  leXj  4*^.,  Dingley,  1623,  obiit  iniestaLj  and  she 
afterwards  surrendered  and  took  a  new  lease  13  Car.  2.  for  her 
own  life,  and  her  son  John's  life,  to  them  two ; — whereupon 
livery  was  given. 

That  afterwards  Dame  Elinor  and  John  died,  and  the  Dean 
and  Chapter,  by  their  attorney,  entered ;  and  after  demised  to 
the  plaintiff's  lessor,  John  Cooksey,  who  entered  and  leased  to 
the  plaintiff;  and  that  the  defendant,  by  command  of  Elizabeth 
Egiock  administratrix  of  Dingley,  entered  upon  him. 

The  general  question  is,  who  shall  be  occupant  when  Sir 
Francis  Egiock,  who  was  tenant  for  the  three  lives,  died  ? 
the  consequence  whereof  is  said  to  be  this : — If  Dame  Elinor 
were  occupant,  then  is  the  lease  for  ninety*nine  years  (derived 
out  of  the  first  lease  for  three  lives)  still  in  being,  Elizabeth^ 
one  of  the  cestuy  que  vies^  being  still  alive, — and  so  the  Dean 
and  Chapter's  lease  is  void.  But  if  Dingley  were  occupant, 
then  is  the  lease  for  ninety-nine  years  in  him  drowned  in  the 
freehold  for  three  lives,  and  then  the  defendant's  entry  upon 
the  plaintiff  by  the  command  of  Dingley's  administratrix  is  not 
good ;  and  then  also  Dame  Elinor  (being  in  possession  when 
Dingley  died,  who  was  tenant  for  the  three  lives,  by   the 

being  held  by  three  Judges  in  the  error,  that  C.  the  wife  of  A.  was  oc- 
CommoR  Pleas,  and  by  the  whole  cupant,  and  that  Ibe  term  of  ninety- 
Court  of  King^  Bench  on  a  writ  of     nine  years  was  not  merged. 
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1666.        first  occupancy  after  the  death  of  Sir  Francis)  is  become  the 

^'^^^^^'^^     second  occupant,  and  so  had  power  to  surrender;  and  then 

Geart       ^i^^  lease  to  her  and  her  son  was  good ;  and  thej  being  dead, 

Bearcro^t.  ^^  ^^^  lease  by  the  Dean  and  Chapter  to  the  lessor  of  the 

plaintiff  is  good* 

The  sole  point  that  was  debated  at  the  bar  was  this :— Sir 
Francis  Egiock,  tenant  pur  auter  vies^  leaseth  to  Dingley  fior 
years,  and  enters  and  holds  aa  tenant  at  will,  and  dies,  whereby 
the  will  determines,  and  the  freehold  is  in  abeyance^— whether 
Dingley  shall  be  occupant  nolens  volens^  or  that  Dame  Elinor 
by  her  entry  shall  be  occupant  of  the  freehold. 

The  case  so  put  i»  but  this : — ^A  tenant  pur  auter  vie  makes 
a  lease  to  B.  for  years ;  B.  leaseth  at  will  to  his  lessor  A,,  the 
tenant  jnir  auier  ttV,  who  dies ; — whether  B.  be  occupant  noiens 
volensj  or  another  who  after  entered  and  occupied. 

But,  before  I  argue  this  point,  it  is  necessary  to  oiahe  it  to  be 
the  case ;  and  therefore  it  is  enquirable  whether  there  be  a 
tenant  for  will  in  the  case ;  and  what  eslate  Sir  Francis  Egjock 
had  by  his  entry,  whether  he  was  a  disseisor,  or  a  tenant  at 
will,  or  at  sufferance.  For  if  he  were  a  disseisor,  then  the  point 
of  occupancy  is  out  of  doors ;  for  there  is  no  re-entry  by 
Dingley  found  in  the  special  verdict  during  the  life  of  Sir 
Francis  ;  and  so  his  estate  for  years  being  turned  to  a  right, 
when  Sir  Francis  died  that  estate  could  not  be  extinguished, 
nor  could  there  be  any  occupancy,  the  estate  by  disseisin  de- 
scending to  the  heir. 

•  As  to  that,  the  case  upon  the  verdict  is  this : — Sir  Francis 
Egiock,  being  tenant  for  three  other  lives,  by  indenture  leas- 
eth to  Dingley  for  ninety-nine  years,  if  the  three  cestuy  que 
vies  or  any  of  them  live  so  long ;  **  provided,  and  the  indenture 
is  declared  to  be  only  upon  trust  that  Dingley  shall  peaceably 
permit  and  suffer  Sir  Francis  and  his  assigns  to  have,  hold, 
and  eiyoy  the  premises,  and  to  receive  and  take  to  his  and  their 
own  use  and  uses  the  rents  and  profits  thereof,  for  and  during 
so  many  of  the  said  ninety-nine  years  as  he  shall  live."  And 
it  is  found  <^  that  Dingley  entered,  and  was  possessed ;  and 
that  Sir  Francis,  ajler  the  making  that  indenture^  postea  intra- 
vitj  and  continued  in  the  possession  of  the  premises." 
Upon  which  two  things  are  to  be  considered, — 
First,  it  is  not  found  when  Sir  Francis  entered — ^whether  be-* 
fore  or  after  Dingley 's  entry :  and  if  before,  then  he  cannot  be 
tenant  at  will.  But  it  shaU  be  reasonably  understood  that  he 
entered  after  Dingley's  entry ;  for  it  is  first  found  that  Dingley, 
by  virtue  of  the  indenture,  did  enter,  and  was  possessed ;  and 
JfTSiir  P**^  ^«*aocw  Egiock's  entry  being  after  found  (though  not  when) 
liberal.  *^       '*  8^»M  be  understood  in  a  verdict  to  be  after  the  other.    And 
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t^  appears  to  be  Ibe  more  clear,  finrthat  it  is  found  that        16t^6; 
after  his.enlrj  be  continued  in  possession,  and  being  in  pos-      ^^V^^^ 
aessiott,  died*    But  he  could  not  have  continued  in  possession      GsAaT 
till  bis  deatb^  by  virtue  of  bis  entry  after  the  indenture  made,    ^^^^q^q^^ 
a  Dingley's  entry,  by  virtue  of  the  indenture,  had  net  been 
before  his. 

,  The  second  is  this :— It  is  not  found  that  Sir  Francis  Egjock  Wher^  A. 
did  enter  or  continue  in  possession,  either  by  the  licence  or  g^^iands 
command  precedent,  or  bythe  assent  subsequent  of  Dingley.  upon  trust  to 
So  that  it  rests  merely  upon  the  trust — whether  this  trust  ex-  Permit  him, 
pressed  in  the  indenture  be  sufficient  to  make  a  tenancy  at  will^  rentsandpro^ 
Of  to  warrant  Sir  ITrancis  Egiock's  entry,  for  entry;  for  if  it  fits  to  the  use 
do  not,  then  Sir  Francis  is  a  disseisor.  3  Iw^in?  en^ 

tered,  and  A.  afterwards  entered  on  the  lands }  A.  beeomes  tenant  at  will  to  B.^ 

not  a  disseisor. 

In  Winnington's  case  it  is  found  by.  the  verdict,  ^^  that  9  Co.  59. 
Robert  Winnington  infeefied  Birkett  upon  condition  to  re- 
infeoff  him  for  life,  remainder  to  his  son  in  fee ;  by  force 
whereof  Birkett  was  seised  in  tee  per  [quod  quidem  feofinentu 
the  feoffor  Robert  entered  and  took  the  profits  absque  contra- 
dictione  sive  agreamento  del  feoffee.  It  was  resolved  in  that 
oise,  that  <^  although  the  intention  of  the  parties  was,  that 
Birkett  the  feoifee  should  let  it  to  him  for  his  life ;  yet  his 
entry  by  tort,  and  taking  the  profits  without  the  ag];eenient  of 
the  feofiee,  was  a  disseiBin."  And  it  may  be  urged  here,  that 
a  trust  is  but  matter  of  equity,  and  gives  no  estate ;  and  an 
estate  at  will  is  an  estate  in  law.  Secondly,  that  the  trust  ia 
not  to  lease  or  grant  it  to  him,  but  to  permit  and  sufier  himto 
have  and  hold,  &c. 

If  a  man  covenant  to  permit  and  suffer  another  to  have,  hold, 
and  occupy  Black  Acre  a  die  datusy  for  life, — this  is  but  a  cove- 
nant, and  no  lease.   And  so  the  law  will  not  expect  any  livery ; 
and  therefore  he  shall  not  be  tenant  at  will  by  his  entry.    Tr. 
5  Jac.  B.  R.  between  Tooker  and  Squire.    And  it  hath  been 
lately  adjudged  in  this  Court  between  Brady  and  Brady,  that  H.  15  &  16 
an  action  would  lie  upon  an  assumpsit^  that  plaintiff* would  per-  p^n^',^^ 
mit  defendant  to  have  the  use  and  occupation  of  such  a  close  Rep.*8S7.(c) 
quamdiu  ambabus  parlibus  placuerit^  that  he  would  pay  20/.  a 
year^  for  every  year  wherein  be  should  have  the  use  of  the  said 
close  ex  permissione  prasdictd.    For  it  is  no  lease  at  will, 
neither  is  the  20/.  a-year  or  rent  reserved ;  for  then  the  assump- 
sit would  not  lie.    And  to  that  effect  also  is  Dartnall  and 

Xe)  TKis  reference  is  ia  the  hand-  pear  to  be  amongst  those  volumes 

wfHiiTg  of  the  text  of  the  mami-  to  which  the  Editor  has  had  access 

%dA^*  ill'  the  BtiMi  Moseumt  bat  eiliibr  in  tfaeHargmte,  or  in  other 

the  report  referred  to  does  not  apt  odkotionak 
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Geary 

V. 
BXARCROFT. 

16  H.  7.  3. 
12  and  13 
Keilwey. 
9  H.  7.  80. 


15  H.  7.  12. 
Feoffor  in 
trust  is  not 
hi  his  entry 
like  another 
trespasser. 
He  is  not  a 
disseisor  un- 
less he  occu- 
py expressly 
against  the 
consent  of  the 
feoffee. 


Tenant  at 
suff*erance, 
who  is  pro- 


Co.  Litt.  57. 
Brook  Tent, 
per  copy,  15. 

17  H.  7. 
Keilwey  47. 


17  H.  7. 
Keilwey  41, 
48,  47. 


8  Cro.  660. 
Case  of  a 
mortgagor 
continuing 
in  possession. 


Morgan's  case,  2  Cro.  598.  And  the  old  books  are  exprenr^ 
that  before  the  Statute  of  uses  the  feoffor  upon  confidence 
could  not  aTow  for  damage  feasant,  or  maintain  an  action  of 
trespass  in  his  own  name,  which  a  tenant  at  will  noight  de; 
and  that  an  action  of  trespass  or  assiare  lay  against  him  by  the 
feoffeep.  And  17  H.  7.,  Keilwey  41, 42,  and  47.,  according  to  the 
former  opinions,  it  is  resolved,  that  if  one  make  a  feoffment  to 
his  own  use,  and  after  the  feoffee  suffers  him  to  receive  the 
profits,  7et  be  is  not  a  tenant  at  will.  And  the  case  of  a  trust 
at  this  day,  and  of  a  use  or  confidence  before  the  statute  27 
H.  8.,  have  the  same  reason. 

To  all  these  I  answer, — ^That  all  that  can  be  inferred  from 
these  cases  of  the  feofl^or  upon  confidence  is,  that  though  tfiey 
tend  to  prove  him  (not  a  tenant  at  will,  yet  they  prove  bim 
but)  a  tenant  at  sufferance,  or  quasi  at  sufferance,  but  not  a 
disseisor,  unless  at  the  most  if  the  feoffee  will  have  it  so,  and 
not  before.  And  the  book  15  H.  7.  12.  is  express  that  the 
feoffor  upon  confidence  or  trust  is  not  by  his  entry  like  another 
trespasser.  He  is  not  a  disseisor,  though  he  enter  without  ex- 
press command  or  agreement  of  the  feoffees  or  trustees,  unless 
it  be  that  he  occupy  maugre  the  feoffees— -expressly  against^ 
and  not  only  without  their  consents — which  doth  not  appear 
in  this  case.  And  Winnrogton's  case  was  of  a  feoffment  upon 
condition,  and  not  upon  confidence  or  trust,  and  the  feoffee  hath 
the  profits  to  his  own  use  until  failure  of  the  condition  ;  and, 
therefore,  not  like  the  case  of  a  feoffment  upon  trust  or  con-^ 
fidence. 

So  that  I  hold  Sir  Francis  Egiock  shall  not  be  taken  as  a 
disseisor. — Whether  by  his  entry  he  be  tenant  at  sufferance,  or 
tenant  at  will,  is  the  great  doubt.  To  speak  properly,  no  man 
is  tenant  at  sufferance,  but  he  who  at  first  came  in  by  lawful 
demise,  and,  after  his  estate  ended,  continueth  the  possession; 
and  holdeth  over  l)y  wrong.  Such  a  one  Sir  Francis,  by  his 
entry  upon  Dingley  his  trustee,  could  not  be ;  for  he  was  never 
possessed  of  a  particular  estate  determined.  But  there  is  a 
quasi  tenancy  at  sufferance,  which  is  sometimes  termed  a  te- 
nancy at  sufferance,  when  a  man  enters  and  takes  the  profit  of 
lands  without  any  estate  made  to  him,  but  by  the  connivance 
or  not  gainsaying  of  him  who  hath  the  right.  As  before 
the  Statute  of  Uses  the  feoffee  upon  confidence  suffered  the 
feoffor  to  receive  the  profits,  in  that  case  of  Keilwey  it  is  agreed^ 
that  he  is  a  tenant  at  sufferance. 

So  in  Poweslyand  Blackman's  case,  M.  20  Jac,  B«R»— • 
one  mortgaged  land  to  another  on  condition  of  payment  oC 
several  sums  of  money  by  six  years;  and  it  is  covenanted  and 
and  he  was  tenant  at  suflferancey  not  at  wilL^ 
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a^eed  between  tfaem  that  the  mortgagee  should  not  take  any        leM. 
profits  of  the  land  till  failure  of  payment.    In  the  printed  case     ^^"^^'^-^ 
it  is  not  determined,  whether  the  mortgagor  by  occupying  the      *'*^" 
land  were  a  tenant  at  will  or  at  suflbrance.    But  I  have  seen  Beaecroft. 
a  more  perfect  report  (e)  of  it,— that  it  was  resolved  that  he  b«ii«,CoI- 
was  a  tenant  at  sufferance,  and  not  at  will.  lecUoa.(iO 

So  if  a  man  enter  of  his  own  wrong,  and  take  the  profits,  Co.  Litt  %iu 
claiming  only  as  tenant  at  will  or  sufferance ;  though  he  can-* 
not  qualify  his  own  wrong,  yet  the  other  may,  and  make  him 
no  disseisor,  but  a  tenant  at  sufferance.  And  this  is  proved  of 
15  H.  7.  before  cited.  And  so  11  Ass.  pi.  6.  a  man  gives  livery 
in  a  house,  and  removes  firom  one  chamber  to  another,  and 
stays  there,  he  is  a  tenant  at  sufferance  and  no  disseisor. 

Now,  whether  Sir  Francis  Egiock's  entry  after  his  lease  to  Blanden  sad 
Dingley,  his  trustee,  make  him  such  a  tenant  at  sufferance,  or  seef Ine^tL 
at  wills  as  to  this  point  of  occupancy  it  will  not  alter  the  case  ;  Disseisin  (H) 
though  in  many  other  respects  there  is  a  great  difference  be-  P^*  ^'  ^^ 
tween  them.    For  by  his  death  (whether  he  were  tenant  at 
will  or  at  sufferance,)  there  is  possessio  vacua^  and  Dingley's 
estate  for  years  was  never  turned  to  a  right :  but  he  might 
have  granted  the  same  over,  without  an  entry,  as  well  in  the 
one  case  as  in  the  other. 

But  yet  I  hold  that  Sir  Francis  Egiock  was  by  his  entry  a  x^ere  needs 
good  and  lawful  tenant  at  will,  for  there  needs  not  that  form-  not  that 
ality  to  make  an  estate  at  will,  as  there  doth  to  another  estate  ^j^^  ^ 
at  common  law.     It  is  suflBcient  that  there  is  an  agreement  of  estate  at  will 
both  parties,  that  he  shall  hold  the  land,  and  that  he  enter  ac-  ^^^^^^ 
cordingly.     This  appears  by  Littleton's  own  case ;  *^  one  estate  atcom- 
makes  a  feoffment  to  another,  and  delivers  him  the  deed  with-  ?^°i^^'  f 
out  livery  and  seisin,  he  may  enter  into  the  land  and  occupy  at  tenancy  at 
will,  because  it  is  proved,  by  the  words  of  the  deed,  that  it  is  ^}^- 
his  will  that  the  other  should  have  the  land.'* 

In  the  case  of  Powesley  and  Blackman,  if  the  words  of  the 
indenture  of  mortgage  had  been,  as  is  usual,  that  the  mort- 
gagor shall  enjoy  the  premises,  or  receive  the  rents  and  profits  ' 
thereof  till  failure  of  payment,  he  had  been  tenant  at  will : 

(J)  The  references  in  this  case  to  abridgment  That  of  Lamb  and  Tre- 

'*  RolPs  ColL,'*here  and  in  pages  495  sham,  page  496,  is  mentioned  in  the 

and  496  are  in  the  handwriting  of  the  abridgment,  but  on  another  point, 

text  of  the  manuscript    The  books  (e)  «*  S  Calthorpe.  Rep.  38S,  865." 

referred  to  seem  to  be  diflferent  from  Reference  by  Mr.  HargraTOi  but 

the  abridgment,    and  the  reports,  this  volume  appears    not  to  have 

The  case  of  Liblyn  and  Slack,  page  been  deliyered  to  the  Trustees  of 

495,  was  of  a  year  not  included  in  the  British  Museum  with  the  rest  of 

Roirs  printed  reports;  and  the  Edi-  Mr.  Hargrave's  manuscripts, 
tor  hai  not  found  the  case  ia  the 
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166/U        but  becBUse  the:  words  were  only  in  the  negaiive, — thai  lEur-, 

^"^^^^^^^     iQortgBffee  should  not  take  the  pprofita  till  failure,  which  sonad 

GearT'      Qpj^  2^  covenant,  it  created  no. tenancy  at  will.    In.our  case, 

Bearcroft.'  ^^^  ^"'y  ^^^  indenture  is  declared  to  be  mada  upon;  trust  that 

Proviso  in^aa  ^^^  Francis  shall  have,  hold,  and.enjoy  the  premises :  but  it  ia 

iadentureis    provided  (^'h'lch  in  an  indenture  is  the  agreement  of  both  par- 

Swtl7^Ui   ^'^^  ^^^^  ^  Francis  shall  have,  hold>  and  eiypy.  the  prefniaes ; 

parties.  -^not  only  receive  the  rents  and  profits,  but  Aave,  holdyond  eii<- 

jot/  Ac  premises.    And,  therefM'e,.  it  differs  from  the  cases  be- 

fojre  put  of  a  feoffment  upon  confidence  to  his  own*  use ;  where 

the  feoffor  bath  an  use  indeed,  but  was.not  to  meddle  with  the? 

profits,  but  as  they  were  delivered  over  to  him.     But  even,  in 

the  cases  of  a  feoffment  upon  a  confideace,.  or  a  trusty  though 

the  authority  of  the  book  of  15  H.  7.  per  curiam^  aAer  several 

debates,  and  of  17  H.  7.  in  Kejlwey  be  ^reat,  yet  Litdetony 

S6.H.  8.  ^.ect.  463)  saitli,  that  ^^  when  a  feoffment  is  made  upon  cou- 

B^  feoffment  fidence  to  perform  the  will  of  the  feoffor,  il  shall  be  intendeds 
Wd   iiseSa  ox 

^y^  the  law,  that  the  feoffor  ought  presently  to  occupy  the  landa^ 

Qt  the  will  of  his  feoffees."  ^^  And  so  there  is  the  like  kind  of 
privity  between  them,  as  if  a  man.  make  a  feoffment  to  others,, 
and  they  immediately  upon  the  feoffment,  will  and  g^nt  that 
Litt. sect. 464.  their  feoffor  shall  occupy  the  land  at  their  will;"  and,  there- 
sTo  h!'^'  ^^^^^  ^^  ^^  ^^^^  ^^  releases  to  such,  feoffor^  occupying  lands, 
shall  be  good  enough,  though- not  to  the.  tenant  at  sufferance." 
Which  .case  is  by  iar  stronger  than  our  case ;.  so  that  I  hold 
that  Sir  Francis  Egiodc,.  by  bis  entry,  is  tenant  at  will : 
wherein.  I  have  been  the  lojigf^r,  because  it  hath,  not  been  be* 
fore  tQUQhed,  and.  in  my  opinion  was  necessary  to  be  cleared. 

So  that  now  I  come  tO'  the  point  as  it  hath  been  debated. 
Sir  Francis  Egiock,  being  tenant  pur  auUr  vie,  Icaseth  to 
Diogley  fos  years,  who  enters,  and  demisetfa  to  Sir  Francis  at 
will.     Sir  FranciS)  who  now  was  both  tenant  pur  auier  xi>, 
and  at  will,  (but  these  two  estates,. Dingley's*  lease  interposing, 
kept  asunder)  dies — Whether  Dingley,  the  lessee,  shall  be  oc* 
cupant  nolens  volens  ;  or  the  lady  Egiock,  who  afterwards  en- 
Occupancy,     ters  ; — I  bold  that  Dingley  is  occupant. 
17  E.  3  48.         ^^^  learning  concerning  occupancy  is  somewhat  obscure  in 
39  E.  3. 1.       the  old  books ;,  and  we  heard  little  of  it,  but  at  Moots,  till 
?I^i?'Pio!''  afier  that  time  that,  by  the  statute  of  32  H..8.,  and. the  sevecal, 

ISEhz.  388.      •  ^,   ^    ,aJ„.  .  ..     •  1    ^  J 

28H.6.4.ef   staiuie&ofl  &  I3Elkz<9  tenant  m  tail,  baron  and  femei  ancL 

^^-  spivitual  peissonsy  were  permitted  tORiakfi  leaaea  fiarthraa  lixres^: 

Since  wUcl»  time,,  and*  after  the  resolution  in  HossV  case) 

5  Co.  13.         fwhricb  was  Mieb;  41  &  42'E!iz.ji  that  a  man  might  have  an 

6  Co.  37.        estate  for  his  own,,  and  two  other  men's  lives,  and  the  Dean 

and  Chapter  of.  Worcester's  casey  that  such  leases  might  ba 
made  py  ecclesiastical  jpersons^  qf  ten^oi^  10  i^^.  OW^y^flu^bi 
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leased  bave  been  raade,  and  many  cases-  of  occupancy  bave        1666, 
risen :  all  which  are  in  the  later  reports,  and  have  already      ^.^V^ 
been  cited ;   as  Utty  Dale's   case ;  (/)    Castle  and   Ded's      Gbabt 
case,  5Jac.;  Charoberlayne  and  Bwer's  case,  Trin.  lOJac.  ^^    ^* 
B.  R. ;  Skelliton  and  Haye's  case,  Mich.  17  Jac.  B.  R. ;  and  ^  ct^^' 
some  others*    Oar  case  differs  from  all  these ;  and,  therefore,  Bulstrodel 
I  shall  not  mention  them  than  where  the  resolutions  went  fur-  P^rt  ii. 
ther  than  are  in  the  printed  reports  of  them,  or  than  as.  they  scro.  W*. 
serve  to  illustrate,  or  the  reason  of  them  conduces  to  prove  our  Occupancy 
case.   But  something  must  of  necessity  be  opened  for  the  better  |^tj[|  ^c- 
clearing  of  this  point  concerning  the  nature  of  this  occupancy*  cupancy  is 

There  are  two  sorts  of.  occupancy  (besides  that  which  they  ^ccu^an''^'^ 
call  special  occupancy— when  land  is  granted  to  one  «nd  his  One  sort  of 
hetra,  during  the  life  of  another ; — ^which  is  but  quasi  an  oe*  occnpancy  is 
cupancy,)  I  say  there  are  two  sorts  of  occupancy.    The  one  is,  ^eath  of  te- 
when,  by  the  death  of  tenant  ptir  aii/er  vie,  not  only  the  free*  nant^ur 
hold  is  in  abeyance,  but  there  is  ako  a  possessio  vacua/  and  that  J^\y  ^^  ff^^ 
there  is  no  one  that  hath  the  possession  of  the  land,  as  whea  hold  is  i» 
an  estate  is  made  to  A.,  during  the  life  of  B^  and  A.  enters,;  ^J^^^li^l 
and  dies.    Now  the  possession  is  in  no  person :  but  is,  tm  it  pwunh 
were,  in  abe^nce,  as  well  as  the  freehold.    And  in  such  case  ^'^*''- 
the  estate  is  gained  hy  entry;   and  when  one  enters  as  c»ccu*  theesuteb 
pant,  the  pleading  is,  iniraoit  clamand.  ut  occupans.  ?*"*^  *^  *"" 

The  other  is,  when  the  freehold,  by  the  death  of  the  tenant,  Td^  nther  is 
pur  outer  vicy  is  in  abeyance,  but  the  possession  is  in  some  other  when  the 
person.    In  that  case  the  law  casts  the  freehold  upon  that  per-  ^j^a^e^  ^^ 
son  who  is  in  possession.    As  if  tenant  pur  ofiter  me,  makes  a  butthe  pos- 
lease  at  will,  or  for  years,  and  dies :  the  freehold  is  cast  upon  ^'e  o£er 
the  lessee,  and  he  is  become  occupant,  fwlens  volens  /  at  least  person, 
till  he  waive  it,  and  his  estate,  for  years  or  at  wiH  is  drowned,  {jg^j'*^^^ 
And  to  this  purpose  there  is  no  difierance  between  a  lease  for  the  freehold 
years,  derived  out  of  the  estate  pur  auter  vie^  and  a  lease  for  ?"  *®  person 
years  paramount  it.    For  if  a  lease  be  made  for  99  years,  and  Www^f^"' 
the  lessee  is  in  possession ;  and  then  the  lessor  grants  the  re*  occapancj. 
version  to  A.  for  the  life  of  B. ;  and  A.  dies,  living  the  cc^/«ry  utefor  jeSi 
que  Dte,  the  lessee  for  years  shall  be  occupant,  and  his  estate  or  at  will  in 
for  years  is  drowned.    And  this  was  agreed  per  curiam^  Mich.  ^c™Im:yf 
]p  Jac.  B.  B.  in  Chamberlayne  and  Ewor's  case,  which  has  Roib Collect 
been  cited  out  of  Bulstrode;  but  I  have  seen  a  report  of  it  of  (fc) 
abetter  hand  (g) ;  and  there  the  case  wa&put,  thai  there  being 


{f)  Uvedale's  case,  Cro.  Eliz.  1 8S.  term  drowned :  but  I  think  the  Re- 

{gy  "  In  Brownlowe^s  Reports,  in  port  is  misUken,'*    Original  note  in 

HoUs  and  Mason's  case  in  C.  B.,  by  the  margin  of  the  manuscript 
the  Lord  Coke,  ibis  was  said  to  be  (k)  Query  Roll.  Ab.  151.— 16. 

AdftSdV  case,  10  BL »  and  that  ths  Vhier  71.  tit  Occupant  (B)  pi.  S^-« 

l^Hes  wn  not  occufait,  aor  his  Bnl  see  p»  40S^  ■.  (0 
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a  long  lease  for  years  iir  being,  the*  lessor  by  covin  to*  destroy  if 
makes  a  lease  of  the  reversion  to  an  old'  man,  pur  auter  vie.  U 
was  agreed  that,  m  law,  by  the  old  man's  death,  the  lease 
for  years  was  gone,  the  lessee  becoming  occupant :  but  in 
that  case,  because  it  was  by  covin  of  the  lessor,  as  to  biro, 
though  not  aa  to  a  stranger ;  it  was  held  that  the  lease  for 
years  is  in  esse/  but  otherwise,  I  conceive^  ito/eii^  vo&raf,  it  is 
gone. 

And  1  hold  it  regularly  true,  that  he  who  is  lawftillj  in^os- 
session  at  the  time  of  the  death  of  the  tenant  pur  auter  vie  sbalt 
be  the  occupant.  As  if  lessee  pur  auter  vie  leaseth  for  jears  ^ 
'and  the  lessee  for  years  leaseth  at  will,  and  the  lessee  at  will 
being  in  possession,  the  tenant  pur  auter  vie  dieth,  living  cestuy 
que  vie ;  the  tenant  at  will  shall  be  the  occupant,  and  the 
lease  for  jears  shall  not  be  extinct ;  as  was  also  adjudged  iff 
that  caseof  Chamberlayne  and  Ewer. 

So  in  Skelliton  and  Hayes's  case. — ^The  case  was, — ^Tenant 
pur  auter  vie  leased  at  will,  and  dies ;  the  lessee  at  will  is  oc- 
cupant. That  case  goes  further ;  that  the  tenant  at  will  not 
declaring  how  he  held,  as  occupant  or  otherwise — another 
enters  as  occupant ;  and  it  was  adjudged  that  the  lessee  at  will 
was  occupant,  without  claiming  as  occupant.  For,  saith  (he 
book,  he  being  in  possession,  the  law  casts  the  freehold  upon* 
him,  unless  he  waives  i^  and  it  is  not  requisite  that  he  claim 
as  occupant,  unless  there  be  a  disclaimer  iir  it ;  for,  being  for 
his  advantage^  the  law  shall  adjudge  it  in  him  as  occupant;  So 
are  the  words  of  the  book.  I  cite  it  only  to  prove  the  differ- 
ence that  I  put  at  first,  betweeen  an  occupancy  where  the 
tenant  pur  auter  vie  dies,  and  there  is  possessio  plena  ;  and* 
where  there  is  possessio  vacua  upon  his  death — that,  where 
there  is  one  then  in  possession,  the  freehold  is  cast  upon  him 
without  any  claim.  But  this  book  may  seem  to  be  against  me,  iit 
that  it  admits  that  he  may  waive  the  freehold,  and  that  it  shall 
be  adjudged  in  him  as  occupant  only  for  his  advantage.  But 
to  that  I  answer,  first,  to  that  which  1  drive  at  (as  the  conse- 
*  quence^upon  these  premises)  that  Dingley  the  lessee  is  occu- 
pant, it  will  be  enough  if  I  can  make  out  that  he  was  primd 
facie  occupant :  for  as  nothing  of  his  claiming  as  occupant,  so 
nothing  of  his  waiving  the  occupancy,  appears  in  the  case. 
But,  secondly,  I  answer,  That  the  opinion  in  Skelliton  and 
Hayes's  case,  ^'  That  the  lessee  at  will  might  waive  the  oc- 
cupancy," is  but  by  the  by,  and  concludes  not  the  principal 
case  there ;  and  I  think  it  no  law  unless  with  this  distinction  r 
— ^the  freehold  being  cast  upon  him  by  act  in  law,  if  an  action 
be  brought  against  him  in  a  Court  of  Record  upon  a  para- 
mount title,  to  save  damages  he  may  disclaim,  and  so  waive 
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it  ;-->as  the  heir  of  a  disgeisor,  upon  whom  the  freehold  is  cast,        1660. 
nay  disclaim  to  save  damages.    Bat  it  is  resolved  in  Butler     ^^^v^^ 
^nd  Baker's  case,    that  where  there  will  be  an  avowry  of  the       Geart 
tenancy  of  the  prasctpcy  a  freehold  shall  not  be  divested  by   Bearcrovt. 
parol  in  pais :  so  that,  notwithstanding  any  such  waiver,  other-  3  q^^  ^^^ 
wise  than  upon  record,  the  tenant  at  will  is  occupant  in  that 
case. 

It  was  resolved  in  Chamberlayne  and  Ewer's  case,  that  if  If  lessee  for 
lessee  pur  outer  vie  makes  a  lease  for  years,  and  dies,  living  J^ig  ^c„. 
cesiuy  que  vie,  that  by  the  lessee  for  years  being  occupant,  pant^disclaini 
bis  lease  was  extinct.    And,  therefore,  I  conceive,  that  though  ^^^  ^^^  ^y 
he  should  after  disclaim  in  a prtecipe brought  against  him,  yet  it wiunot  re* 
his  lease,  being  extinct  by  act  in  law,  it  shall  never  be  re-  viva  the  esute 
vived.    And  in  that  case  it  was  further  resolved,  that  if  tenant   ^'  ^^^"* 
pur  outer  vie  dies,  and  possession  being  void,  J.  S.  first  enters, 
and  claims  in  the  right  of  J.  D.,  yet  he  himself  shall  be  occu- 
pant ;  for  the  law  vested  the  occnpancy,  first  in  him  by  entry, 
^hich  could  not  be  divested  bj  the  act  of  the  party  in  pais. 
And  so  much  is  also  warranted  by  that  case,  as  it  is  reported  by 
Qulstrode,  That  the  tenants  at  will,  nnder  the  lessee  for  years, 
claimed  only  at  his  will,  and  to  his  nse ;  and  yet  were  ad- 
judged to  be  occupants,  which   shews  that  they  could  not 
^aive  it. 

And  the  ground  and  reason  of  occupancy,  in  my  opinion.  Reason  of 
proves  that  he  upon  whom  the  freehold  is  cast  cannot  waive  it  ^^^9^^!- 
'but  upon  record,  when  it  vests  in  the  demandant  by  his  dis- 
-claimer,  and  so  no  avowry  of  the  freehold.  The  reason  of  oc- 
•cupancy  1  take  to  be  this : — when  a  lease  is  made  to  A.  for  the 
life  of  B.,  and  A.  dies,  the  lessor  against  his  grant  or  livery 
cannot  have  it ;  he  had  only  a  reversion  after  an  estate  for  the 
life  of  B.  The  heir  of  A.  could  not  have  it,  for  it  was  not  an 
estate  descendible ;  nor  his  executor,  for  it  was  not  tesla^ 
mentary.  There  was  a  necessity  this  estate  shall  be  in  some 
person,  that  if  any  man  had  a  right  paramount,  he  might  bring 
bis  action,  and  upon  whom  the  lord,  or  he  in  reversion  might 
avow  for  his  rent  or  services;  and,  therefore,  the  law  imitates 
mature,  and  will  have  no  vacuity,  and*  so  makes  the  first  oc- 
cupier tenant  of  the  freehold.  This  is  in  case  ihere  he  possessio 
vacua;  and  the  same  it  is  in  reason  where  there  is  a  lease  for 
years  in  being.  For  put  the  case— there  be  a  lessee  for  ninety- 
nine  years,  and  the  reversion  is  in  A.  for  the  life  of  B.,  and  A. 
dies— the  law  will  rather  suffer  the  lease  for  years  to  be  ex- 
tinct, than  to  have  the  freehold  in  avowry ;  and  he  that  hath 
the  right  paramount  to  be  without  a  tenant  against  whom  to 
bring  his  action ;  or  the  lord,  or  first  lessor,  not  to  have  a  te- 
nant upon  whom  he  may  avow  for  hii  rent  or  services.    The 
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1666.  mifichidr  is  Uie  same  in  both  oases,  and  the  lavr  presumes  (hot 
^"^"^"^^^  it  is  for  the  advantage  of  the  lessee  for  years  to  have  the  free- 
^^^^'^  hold,  against  which  presumption  it  admits  no  proof;  no  move 
BsARCRorr.  ^^^^  '^^^^  ^^^  '^^'''>  ^^^  '^  barred  by  the  warranty  of  a  col* 
The  law  pre*  ^'''^^■^l  ancestor,  'hath  not  a  snflfeient  rooompence  descended 
suraes  that  it  «nto  him.  For  by  ithe  common  kw  (the  reason  whereof  is  st  ill 
Tanto^of^'  ^^^  ^^^^  '"  ^^*^  ®f  occupancy)  a  freehold  for  life  was  better 
the  lessee  for  than  a  lease  for<»ne  thousand  years ;  for  he  being  to  be  tenant, 
ilwfiwhold*  against  whom  the  action  waste  be  brought,  had  power  orer 
against  which  -<be  whole  estate.  And 'the  lessee  for  years,  'before  the  statute 
ftadl^to '^"^  SI  H.  8.  c.  25.  could  not  'falsify  the  recovery  against  ithe  tenant 
proof.  ^^^  life.  (0    For  which  causes,  by  act  in  law,  the  estate  of  free- 

Co.  Litt.  46.  *lK>ld  being  cast  upon  the  lessee  for  years  by  the  death  of  tenant 
th^^^'^^  pur  otiltfr  «j^,  his  terra,  which  is  act  compatible  with  the  free- 
Jiold,  isicxtinc^  and  4he  act  oflaw  iMimm^i^  tn/iffsVim.  And 
if  it  should  be  in  Ihepower  of  Jessee  for  years  to  waive  it,  and 
yet -keep  his  possession,  ^here  would  ^be  no  tenant  of  the  free- 
•hold  at  all  ;-^  thing  which  ihe  law  abhors,  and  would  rather 
eafer  a  parMcolar  nrisobief  ithan  sudi  asi  anoenveuienoe. 

So.that,  oponilbe  groands  'both  of  authority  and  reason,  I 
*conoeive  tbtft  he  upon  whom  the  freehold  is  cast,  be  he  lessee 
lor  years  or  at  will,  aftthe<ieath  of  tenant  p«r  auter  vic^  shall 
be  occupant  of  the  freehold  nolens  volens :  wherein  I  have  been 
ihe  krger  becanse  of  the  contrary  opinion  of  some  of  my 
brethren. 

'  But  now  upon  ll»  point  we  are  defeating — ^when  Sir  Francis 
£giock,  tenant  pur  auter  «se,  leaseth  to  Dingley  for  years,  and 
^ingley  leaseth  to  hin  at  will,  and  Sir  Francis  dies,  fay  his 
death  the  will  is  deftermiBed ;  and  the  freehold  either  is  in 
abeyance,  or  settled  in  Drngley,  the  lessee  for  years.  And 
upon  these  things,  which  I  have  preinised,  fbe  question  witt 
-be,  whether  -the  law  will  construe,  that  upon  Sir  Francis 
Sgiock's  death  here  is  a  possessio  vacuoy  and  then  Dii^gley  in 
our  case  being  lessee  for  years,  is  not  occupant,  but  the  person 
which  first  actually  eaJters;  which  was  the  lady  CSgiock;  or  that 
Dingley,  the  lessee  for  years,  hath  such  a  poesession  that  the 
law  casts  the  freehold  upon  htm,  and  then  he  is  occupant,  and 
his  lease  extinct 

For  clearing  of  this  we  must  consider,  when  lessee  for  years 
Ttiakesalease  at  will,  and  4hen  lessee  at  will  dies,  what  poa- 
or  interest  is  in  the  lessee  for  years.    There  is  a  pos- 


.  (0  In  Carter*  p.  65,  the  position,  have  been  reported  erroneously  as 

tlvtt  "the  ancient  law  for  many  re-  part  of  the  ai;g;ament  of  the  Cfaitf 

spcctsUiA  not  allow  IssteBibr  shove  Joitice.  It  is  ado)^led  ta  Vm^  ^ISOi, 

for«j  yeiws,  tai  «)fl«  M.""  mam  U  p.  7^  lit  Occnpaacy  (H.)  pi.  a. 
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^ssioQ  in  law  (when  the  possesfiion  oTone  is  attribnted'to  anb-        1666., 
ther,)  as  the  possession  of  lessee  for  years  is  the  possession  of    ^"^^^^^^^ 
him  in  reversion,  to  make  a  possessiofratris:  but  that  is  ano-      Geary 
ther  roan's  possession  bylaw  applied  to  my  benefit,  who  am  in  -BtARCROTt 
the  reversion,  and  comes  not  to  our  case,  which  is  concemtiig  _,. '     ^^ 
a  man's  own  possession :  and  yet  this  is  sometimes  called  the  gion  of  lessee 
actual  possession  of  the  reversioner,  though  improperly.  -      '    ^^^  y^"^*  ** 
called  the  actual  possession  of  the  reversioner,  though  improperly. 
Biit  as  to  our  purpose,  there  is  a  possession  in  law,  and  a  Possession  m 
possession  in  fact ;  .as  there  is  a  fcank  tenement  in  the  heir,  s^ion  in  fact 
when  his  ancestor  dies  seised  before  entry ;  and  a  frank  tene-  distinguished, 
•ment  in  fact,  when  the  heir  enters.  (A)    If  a  man  bacgaiosand 
sells  lands  for  years,  the  bargainee  hath  by  this  a  possession  ip 
law  befpreand  w^houteotry  or  olaim.    And  it  is  move  than  f^P^^.^^ 
a  possession  in  law:  it  is  an  actual  possession  to  some  pur-  yeanb^ora 
■poses;  for  I^e  bath  such  an  estate  that,  before.entry,  he  leaves  imtryorolaim 
the  I  bargainor  but  a  reversion,  and  may  attorn  to  a  grant  of  it,  ^i^\  |mmb» 
and  hath  an  estate  which  by. a  release  may  be  enlarged^  which  sion  to  soms 
^could  not  be  if  he;had  not  to  some  purposes  an  actual  posses-  r'J^vCoII. 
sion.    And  this  is  the  common  .experience  of  conveyances  at  Mich,  is  Car. 
this  day ;  and  so  clear  that  in  the  case  of  Lublin  and  Slack  ^^L^^^ 
the  Judges  would  not  suffer  it  to  beiargued.  ,   Sack  per  cur. 

Pasch.  4  Car. 
C.  B.    1  Cro.  110.    Iseham  and  Morris's  cBse,*6th  Resolution. 

So  if  a  man  bargain  and  sell  lands  to  another  and  his  heirs  Devisee  is  in 

by  deed  enrolled,  without  entry  or  claim,  the  freehold  is  in  him;  {^l^if^thoiit 

and  he  is  a  good  tenant  to  the  proecipe  for  a  common  recovery^  entry  or 

as  common  experience  proves.     And  so  it  is  in  case  of  a  de-  ^"^ '  *|J^ 

vise ;  the  devisee  is  in  without  entry  or  claim.  But  yet  neither  poses. 

the  bargainee  nor  devisee  could  bring  an  action  of  trespass  . 

against  a  trespasser,  if  they  had  not  an  actual  possession  to  that 

purpose.    If  tenant  pur  auter  vie  bargain  and  sell  land  for  If  tenant  pwr 

years,  the  bargainee,  as  I  said,  hath  the  possession  before  entry  g"i^^nd^U 

or  claim  :  but  it  is  to  some  purposes  only  a  possession  inlaw,  land  for 

He  can  bring  no  action  of  trespass  before  entry;  and,  there-  JSnec^th'" 

, ......  the  possession 

-,  before  entry* 

(Ir)  Carter*s   Report    attributes     tual  gossession,.  but  the  actual  pos-  or  claim:  hot 

much  more  to  the  Chief  Justice  session  which  gives  him  power 'So  to  some  pur- 

Ihan  this  genuine  text  of  the  jtt^g-  hnqg  an  action  .for  the  pnofits.    I  P^'^^  ^  >'  *  .* 

ment  warrants.    There  the  passage  know  no  greater  possession,  though  P^J"!*''** 

ending  in  line  29  of  this  page  stands  he  had  his  foot  &till  upon  the  ladl.'*         .  ^' 

thus }— •*  If  a  man  bargains  and  aeHs  1¥fatfteter  may  i>e  tfie  law  ari'to  tiie 

knds,  pieseatly  the  bafgwnee  hsA  ^capacity  4f  sMh  iMH^iise  to  lut^ 

aclnalpqMmim^HefaajMRirfMMlMrt  rcDdary-MgrntOrrdessohi^astsk^ 

mtMign^  ^$iam,  ^md  reinmi  grot  he  the  ftfiitioa  ferias  no  fa^.of  the 

trespass }  and  so  he  hath  no  sttdi  aco  •  ^^ 
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1666.       fore,  if  tenant  pur  outer  vie  die,  I  will  not  deliver  any  opinion^ 
^'^"^'^^^      whether  this  bargainee,  who  had  a  possession  in  law,  shall  be 
GsART       occupant  or  no  ;  or  that  the  first  enterer  shall  be  occupant. 
BaARCRorr.   ^"^  ^^  ^^^^  ^^  admit  the  bargainee  for  years  be  occupant, 
yet,  having  not  in  truth  been  in  aciual  possession,  and  so  not 
able  to  maintain  an  faction  of  trespass  against  another  that  en- 
ters, there  may  be  more  colour  that  he  may  waive  it.     So  if 
tenant  pur  outer  vie  make  a  lease  for  years,  remainder  for 
years,  lessee  for  years  dies,  and  the  tenant  pur  outer  vie  dies 
before  the  entry  of  him  in  the  remainder  for  years,  perhaps 
there  may  be  an  occupancy  in  the  case,  for  there  po^esfio  was 
vacua. 

If  lessee  for  years  assign  it,  the  assignee,  before  bis  assignors 

have  waived  the  possession,  may  surrender  to  the  reversioner, 

S.G.  sRoU.   Hil.  IlCar.  B.R.  Rot.  70.  inter  Frame  et  Titter  adj.  sup. 

«o  V^*'  Demur,  for  it  was  an  actual  estate  in  the  lessee,  severed  from 

127.  '    the  reversion ;  and  the  assignee  hath  an  actual  estate  before 

Surreoder  (B)  his  entry,  his  assignor  not  being  an  ejectori  Moor*B  Rep.  656. 

pL  9.    Ei.      Yet  if  the  assignor  assign  over  the  lease  to  another,  before  the 

first  assignee  enters,  and  covenant  that  he  is  possessed  of  the 

term,  and  that  his  second  assignee  shall  enjoy  it,  and  shall  be 

saved  harmless  of  all  incumbrances,  the  first  assignment,  till  his 

entry,  is  no  breach  of  the  covenant,  as  it  was  held,  8  Jac.  C.  B. 

between  Lamb  and  Sir  Lewis  Tresham,  in  Roll's  Collection. 

But  in  our  case,  when  a  tenant  pur  outer  vie  makes  a  lease 

for  years,  and  the  lessee  for  years  enters,  and  makes  a  lease  at 

vean  entos     ^''''  ^^^  ^^^  lessee  at  will  enters,  and  dies,  the  lessee  for  years 

and  makes  a    hath,  as  I  conceive,  an  actual  possession  to  all  purposes,  as  he 

ImL^t  will  ^^^  ^''^'^  "^  ^^^^  ^^^  ^^^^  ^^  ^''^'  ^^^  ^^^  ^^^^  '^^  ^'*' 
enters  and       being  determined,  he  is  in  of  his  former  possession,  and,  there- 

vemhal^^^'^  fore,  without  any  other  actual  entry,  shall  maintain  an  action 
acinalpowes-  against  a  trespasser;  for  the  estate  of  the  tenant  at  will  was 
sion  to  all  p^rt  of  the  estate  of  the  tenant  for  years,  and  of  his  possession. 
wulouTany  ^"^  ^  h^^^  ^'^^  adjudged  that  if  a  lessee  for  years  make  a 
other  actual  lease  at  will,  and  a  stranger  enter,  the  lessee  for  years  shall 
"niD^esior  ^^^^  ^°  ejecticne  firma^  and  an  ejectione  fimue  is  quasi  an 
mightleaaeto  action  of  trespass, 
astrai^ger 
without  entry  upon  a  tenant  at  sufferance.    An  ^eeUoneJlrMm  is  qtuui  mn  aeUon  ef 

lffVJ|PCfff. 

Oetennina-  And  herein  there  is  a  difierence  between  a  determination  of 
Utoa/^l^  an  estate  at  will,  and  a  determination  of  another  particular 
and  a  deiei^  estate.  If  a  man  make  a  lease  for  years,  or  pur  outer  vie^  and 
miimtion  of  the  lease  determines,  and  the  lessee  continues  in  possession,  hQ 
ticnlare£!te  ^'  ^  tenant  at  suferanooi  and  holds  by  wrong:  and  yet  no  ac- 
diCBT.  tion  of  trespass  lies  before  entry  in  foct  (0«    But  if  tenant  at 

(I)  ^*  Our  old  books  did  make  the  poesession  of  teqant  at  will  so  much 
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'vrill  continae  after  the  will  determined,  bd  action  of  trespass        1006. 
lies  against  him  without  an  entry  :  and,  therefore,  Litt.  Sect.      ^^^^^^^ 
71.  if  the  tenant  at  will  pull  down  houses,  or  fell  trees,  an      Gb^^y 
action  of  trespass  lies  against  him  ;  for  it  is  a  determination  of  Bbarcroft. 
the  will,  and  he  is  no  tenant  at  sufferance.     But. this  is  to  be  Co.Litt.57.b. 
understood  if  the  will  determine  by  the  act  of  the  tenant  at  9H.7.  94. 
will :  but  not  if  it  determine  by  the  act  of  law,  by  the  death  of  '^  «^«"- 
the  lessor,  for  then  he  is  tenant  at  sufferance,  21  H.  7.  38.  i'^^?.f  ^ • 

and  the  books  there  cited. 

So  likewise  an  action  of  trespass  lies  for  the  lessor  befoVe  €o.  Litt  m,m. 
entry,  against  a  stranger,  for  an  entry  after  a  will  determined.  j^f^/sT^ 
And,  therefore,  if  lessee  at  will  grants  over  the  land,  though  it  H.  a.  s.  thef^ 
be  a  void  grant,  yet  it  is  a  determination  of  the  will;  and  the  norirwk* 
lessor  may  bring  an  action  of  trespass  against  the  grantee  it  he  fully. 
entet*,  without  ariy  elitry  made  by  the  lessor  at  will  (m).    And  Litt  Sect  89. 
so  Littleton's  case,— •*  if  a  tnan  lets  lands  to  another  and  hid  CcLiaw.b. 
heirs,  at  the  will  of  the  lessor,  if  he  die,  the  will  is  determined ; 
and  if  the  heir  enter,  the  lessor  shall  have  an  action  of  trespass^  Co  Litt  62:  b. 
quare  vt  et  armisy  before  he  hath  made  any  entry,  which  proves  V^^^ 
he  hath  an  actual  possession."  ac      '    ' 

So  that  now,  when  Sir  Francis  Egiock,  the  tenant  at  will, 
died,  Dingley  had  the  possession  both  in  law  and  in  fact ;  such 
a  possession  that  he  may  bring  an  action  of  trespass  against 
any  one  who  shall  enter  ;  and  there  being  no  fai^tiaj^o^ses^iV, 
be  must  be  the  occupant  upon  the  grounds  I  have  formerly 
laid. 

Secondly,  If  any  stranger  shall  entitle  himself  to  be  occu- 
pant, he  must  enter  clamando  ut  occupans;  and  if  so,  Dingley 
(as  I  have  proved)  might  have  brought  his  action  of  trespass 
against  him  i  for  he  had  right  to  the  profits  and  possession  ; 
and  so  the  other,  by  his  entry  and  claiming  as  occupant,  be- 
comes a  trespasser. 

Besides,  in  this  esse,  the  occupancy  which  is  pretended  is  \6 
the  possession,  primo  iniravil^and  not  to  the  reversion  expectant 
upon  the  estate  for  years. 

the  posse&ftioB  of  the  lessor,  that  tbey  will,  in  reference  to  the  lessor,  aod   poatMBionof 

held  that  by  a  disseisin  the  estate  at  the  possession  of  a  lessee  for  years  the  tenant  at 

will  was  determined ;   and    that  a  or  of  other  particular  estate.**    Sir   will  by  the 

copyholder,  or  other  lessee  at  wilt,  Orlando  Bridgman*s  note,      'old  law. 
could  not  bring*  an  action  of  tres-         (n)  **  For,  as  it  is  said  by  Bryad, 

pass  in  his  own  name.  And  although  C.  J.  92.  £.  4.  6.  the  occupation  of 

the  law  was  afterwards  resolved  in  the  tenant  at  will  is  a  matter  merely 

both  cases  to  the  contrary;  yet  it  between  the  persons  of  the  lessor 

shews  that  a  difference  was  taken  and  lessee  at  will.*'     Sir  Orlando 

between  the  possession  of  a  leiiee  at  Bridgmaa*9  note^ 

2k 
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1666.  Now  occupancy  is  an  estate  created  by  law,  and  the  met 

^'^^^^^  of  law  doth  no  nan  injury,  and  you  cannot  put  me  any  case 
GsAET  wherein  a  man  shall  be  an  occupant  by  doing  an  injuFious  act# 
Bs4Ju;Borr.  ^®  ^^Y  ^  disseisor,  by  committing  a  trespass ;  but  not  an 
Ho  mancaa  o^<^up^^;  for  an  e9tate  by  occupancy  is  a  lawful  estate,  and 
be  occupant  created  by  law.  Indeed,  an  estate  by  disseisin  may  be  turned 
injiu-tous  Mt-  ^^^^  ^°  estate  by  occupancy :  but  that  is  where  he  beco^ies  oc« 
An  estate  by  cupant  after  disseisin,  not  by  it.  As  if  tenant  pur  outer  vie  is 
^^■^i^may  disseised,  and  after  dies ;  now  is  the  wrongful  estate  turned  to 
into^an  estate  ^^  occupancy,  nokns  volens^  for  the  occupancy  purged  the 
by  oeca*         disseisin. 

J"*^'  And  I  do  not  think  there  is  any  difference,  whether  the  right 

88.  OH. 6. 28.  o'  ^'^^^  ^o  ^b®  S^^  estate  came  to  the  disseisor  precedent,  as  in 
Co.I.itt42.b.  the  case  where  he  in  remainder  disseises  the  tenant  for  life ;  or 
SBuktr^e,  subsequent,  the  right  being  precedent  to  or  paramount  the 
is.jm*  Wil-  disseisin.  As  if  A.  disseises  B.,  and  after  the  right  of  B.  de- 
Croke!*  scends  to  A.  (which  is  the  ground  of  remitter)  he  is  remitted. 

Go.  iitt  866.  ^^^  where  a  ground  of  action  and  a  defeasible  possession  come 
together,  that  difference  may  be  useful,  but  is  not  to  our  pre- 
sent purpose. 
If  tenant  for  '^  ^^  ^>^9  if  tenant  for  life  be  disseised,  and  release  to  the 
life  be  dis-  disseisor,  his  estate  is  not  turned  to  an  estate  for  life  ;  which  I 
Iwse  to'thT'  «gree,  for  it  was  the  act  of  the  party,  not  of  the  law,  which 
disseisor,  it  brought  it  to  him,  as  in  our  case.  And  in  that  case  it  is  a 
whetSil^the  ^'^^s**^"*  notwithstanding  the  opinion  of  my  Lord  Coke,  for 
estate  for  which  he  cites  no  authority,  whether  the  estate  for  life  be  not 
life  be  >^.^so  g^  extinguished  that  the  reversioner  may  enter.  And  Fitz- 
that  the  re-  herbert,  Abr.  Discontin.  S9.  saith  by  the  release  of  tenant  for 
ve^onerroay  life  the  estate  of  the  disseisor  is  not  changed  :  but  saith  not 
withstaodiog  ^^^^  ^^^  estate  for  life  is  in  continuance,  not  extinguished. 
Lord  Coke*s  opinioo,  Co.  Litt.  876.  a. 

Where  the  But  regularly  I  hold,  where  one  is  disseised,  so  long  as  hL» 

dimisee  is  ^^^^^  "  congeable  upon  the  disseisor,  if  the  right  of  the  free- 
congeable        hold  comes  any  way  by  act  in  law  to  the  disseisor,  though  for 

u^on  the  dii-  ^  less  estate,  his  tortious  fee  is  turned  into  a  rightful  particular 

Dcioorf  uie 

tortious  fee      estate. 

will  be  turned  into  a  rightful  particular  estate,  if  the  right  of  the  freehold  comes 

any  way  by  act  in  law  to  the  disseisor,  though  for  a  less  estate.    38  H.  6. 27,  28. 

19  H.  6.  88. 

I  conclude  this  point,  that  by  the  death  of  Sir  Francis 
£giock,  the  tenant  at  will,  Dingley,  is  become  lessee  for  years 
in  possession,  as  if  there  had  been  no  tenancy  at  will;  and 
so  the  case  is  in  reason  to  be  the  same  with  that  which  was 

TS*"*  ^^     before  put,  and  must  be  agreed  for  law.    Tenant  pur  auUr  wc 

makes  a  lease  for  years,  and  dies,  the  lessee  for  years  is  occuiwnt. 
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tlmkes  a  lease  for  yean,  and  dies^  the  lessee  for  years  is  no*        IMd* 
doubtedly  occupant. 

But  there  is  a  third  things  in  this  case  considerable,  which  ^^f  ^ 
was  not  mentioned  at  the  bar,  and  that  is,  The  agreement  and  Bearcroft* 
trust  by  the  indenture  is,  that  from  and  immediately  after  the 
death  of  Sir  Francis  Egiock  Dingley  shall  permit  and  suffer 
Lady  Egiock  to  hold  and  enjoy  the  premises,  &c.  for  so  many 
of  the  years  as  she  shall  litre,  in  the  same  words  as  it  was  for 
Sir  Francis  Egiock. 

If  these  words  make  a  tenancy  at  will  to  Sir  Francis  during 
his  life^— ^why  should  not  the  same  words  make  a  tenancy  at 
will  to  the  lady  after  his  death  i  And  if  she  were  tenant  at  will^ 
then  there  is  no  necessity  that  Dingley  should  be  the  occupant ; 
for  then  it  is  but  the  case  which  hath  been  before  put*  Lessee 
pHr  outer  tie  makes  a  lease  for  years,  and  the  lessee  for  years  . 
makes  a  lease  at  will,  and  the  tenant  pur  outer  vie  dies,  the 
lessee  for  years  shall  not  be  the  occupant^  but  the  lessee 
at  will. 

To  this  I  answer  by  granting  first,  that  a  man  may  make  a  A  man  m*y 
lease  at  will  to  begin  futurely  as  after  (he  death  of  another,  or  ^^^ni?t!r^ 
after  the  determination  of  aoo(her*s  estate )  as  if  I  by  deed^  or  be^in  fu- 
parol,  agree  that  you  shall  hold  my  land  at  will  from  Mi-  j^^  *  ^^ 
ehaelmas  next,  or  after  J.  S.,  who  is  tenant  occupant,  leaves  itj  enter  at  the 
1  conceive  this  is  a  good  agreement*     And  after  that  time  he  ^"^"^5'°^% 
may  enter,  and  be  tenant  at  will ;  for  it  is  the  agreement  of  ^t  will, 
the  parties  that  one  should  hold  the  land  at  the  will  of  the  other* 

And,  secondly,  that,  as  in  the  case  of  Sir  Francis,  so  in  this 
case,  the  words  are  sufficient  to  create  a  tenancy  at  will  to  the 
ladj.    But  here  is  the  difference :  Sir  Fraucis  waa  not  tenant 
at  will  till  his  entry,  no  more  than  if  I  lease  to  you  at  wUl, 
you  are  not  tenant  at  will  till  you  enter.  There  is  only  a  good  If  A.  le^  to? 
foundation  in  the  mean  time  for  a  tenancy  at  will  by  your  en-  igno^TtJaiiS' 
try.    As  if  I  lease  to  A.  for  twenty-one  years,  to  begin  pre-  at  will,  tiU 
senlly,  till  he  enter,  he  is  not  lessee  for  years.    And  the  words  |£  ^f  J^^  ^ 
of  Littleton  are  emphaticaL  '^  Ifa  man  lease  to  another  haben^  b.  fortwentj- 
dum  tit  the  will  of  the  letinor  per  force  de  quel  il  est  in  posses-  2"^J*^re'*^ 
sion,  then  he  is  called  tenant  at  wilK"    He  mast  be  in  posses-  sentlyf a  is 
flion  by  entry  before  he  is  tenant  at  will.    Sir  Francis  Egiock  »«*  **^|f^' 
by  his  entry,  which  is  expressly  found  by  the  verdict,  was  te-  cntCT.*'     ^ 
nant  at  will.  I'itt  Sect  6S. 

But  now  when  Sir  Francis  died^  immediately  by  his  death  Atthedecease 

the  lady  would  not  be  tenant  at  will  for  two  causes.    The  first  ^f  *iH,Tha 

is,  she  could  not  enter  till  after  his  death.    An  actual  entry  is  is  also  tenant 

teduired  to  make  a  tenant  at  will,  be  she  never  so  forward  to  p^  outer  vie, 
^  '  he  who  IS  to 

take  the  estate  hy  act  of  law  will  be  prior  in  time  to  him  who  is  to  take  by 
entry.  The  act  of  law  takes  effect  inttanteri  the  entry  will  leave  an  ioltrval 
of  time  noccffarilyr 

9k9 
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N^i^v*^     enter,  even  as  soon  as  his  breath  was  out :  yet,  as  in  all  Hnv 
p  tions  there  must  be  a  succession  of  time,  so  there  must  be  iir 

^^  this.    Suppose  my  Lady  Egiock  had  not  been  in  the  house, 

Bearcroft.  nor  had  entered  of  a  year  after  his  decease,  (and  the  contrary 
appears  not  by  the  verdict  which  is  only  primum  intrarntj  but 
mention  not  when) — shall  the  freehold  be  in  abeyance  all  this 
time  ?  And  yet  Dingley,  if  a  stranger  had  entered  {clamando 
ut  occupans  or  otherwise)  might  have  brought  an  action  of 
trespass  against  him.  And  the  rather  also,  for  that  this  ag^ree* 
ment  for  the  Lady  Egiock  to  hold  at  will  after  her  husband's 
death  was  made  during  coverture,  when  she  had  no  will  of  her 
own  ;  and  she  was  no  party  to  the  indenture,  as  her  husband 
was.  And  every  estate  at  will  must  be  at  the  will  of  both  par^ 
ties ;  so  that  it  was  necessary  that  she  should  agree  to  it  before 
she  was  tenant  at  will.  But  the  act  of  the  law  operates  t»  f if* 
stanti.  At  the  instance  of  Sir  Francis  Egfock's  death  Dingf^^ 
ley  was  in  possession,  as  I  have  proved  before ;  and  eo  instanti 
was  occupant. 

And,  secondly,  When  a  deed  or  agreement  is  made  for  a  te- 

When  a  deed  nancy  at  will,  an  alteration  of  the  estate  before  an  entry  as  te- 

or  agreement  ^^^^  ^^  ^|]|  determines  the  will.     As  if  tenant  for  years  makes 

tenancy  at       a  lease  at  will,  or  an  agreement  to  hold  at  will,  and,  before  en* 

will,  an  alter-  xvy  ^f  t|,e  lessee,  surrenders  his  estate  for  years;  the  will  is 

estate  before    determined.    And  so  here  the  law,  as  I  have  before  argued, 

an  entry  as      co  instofdi  that  Sir  Francis  died,  having  nrade  Dingley  oc* 

determines'     cupant,  his  estate  for  years  is  drowned  ;  and  there  cannot  be  a 

the  will.  tenancy  at  will  under  an  estate  determined.    So  that,  thoog^b 

the  words  of  the  indenture,  which  was  the  foundation  of  Sir 

.    Francis  Egiock's  being  tenant  at  will,  are  the  same  with  those 

for  the  lady's  being  tenant  at  will;  yet  the  entry  of  the  one^  and 

not  the  entry  of  the  other  time  enough,  and  before  the  estate 

changed,  makes  the  difference. 

There  is  one  objection  more  against  this  opinion  that  Ding- 
ley should  be  occupant;  for  his  estate  for  years  is  charged  with 
a  trust  for  others,  to  hold  the  land,  and  receive  the  profits  ; 
and  the  law,  which  neminifacit  injuriantj  would  do  an  mjury 
to  the  cestui  que  trusty  if  his  estate  should  be  drowned  nolens 
volens,  and  not  give  him  power  to  waive  it. 
To  this  I  answer  («) — 

(n)  In  Carter's  report  of  this  part  ferences,  which  have    been    drawn 

of  the  judgment,  p.  67,  the  follow-  from  this  supposed  dictum  of  the 

ing  passage  is  inserted  which  is  not  "  Chief  Justice,  and  from  the  doctrine 

to  be  found  in  the  manuscript:  "  A  of  the  text,  see  1  Bl.  Rep.  148,  16&. 

roan  conveys  land  in  trust,  and  the  1  Eden  201,  830.    1  Sanders  on  Uses 

trustee  commits  felony,  these  lands  and  Trusts,  979.,  Sd  ed. ;  and  Mr. 

shall  be  forfeited,  though  he  may  Fonblanque's  note  to  the  Treatise  oa 

have  relief  in  equity ;"— for  the  in-  Equityy.Vol*  II.  p.  170.,  9d  cd. 
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First,  This  is  but  an  equitable  argument.  A  trust  is  nothing        KS66. 
in  law  ;  nor  considered,  in  law,  as  assets  or  otherwise  :  and  we      ""^^^^^^ 
are  upon  a  question  in  law.     If  Dingley  had  actually  surren*      Gsart 
dered  his  lease  for  year^,  it  had  been  drowned  ;  and  there  was  Bkarc'roft. 
no  remedy  at  the  common  law,  and  the  extinguishment  by  oc- 
cupancy is  tantamount. 

Secondly,  If  tenant  pur  auier  vie  grant  a  rent  charge  and  Where  lands 
die,  the  occupant  shall  bold  it  charged ;  and  whether  here  in  ^^^^  ^f 
equity  the  occupant  shall  take  it  charged  with  a  precedent  leased  for 
trust  or  not,  is  proper  for  the  Chancery  to  determine.  ninety-nine 

One  objection  is  made  that,  if  the  Lady  Egiock  were  not  a  lttlui\uevie 
tenant  at  will  by  her  entry,  she  is  a  disseisoress,  and  so  con-  ^  lo^^  l'ivc» 
tinned  when  Dingley  died ;  and  the  right  to  Dingley^s  estate,  tui^hment  of 
be  it  to  the  freehold,  or  to  the  lease  for  ninety-nine  years,  is  still  the  lease  for 
in  being  during  Elizabeth  Egiock's  life  ;  and  so  the  plaintiff;  ^^„^^^' 
claiming  under  the  dean  and  chapter's  right,  hath  no  cause  of  Unumount 

action.  .ofSVcSaf 

But  to  this  I  answers-first,  That  it  is  not  found  that  the  surrender  of 
Lady  Egiock  entered  by  disseisin  ;  and,  therefore,  shall  rather  ^^^^^l^^se  for 
be  presumed  to  enter  by  consent  of  Dingley.    And  the  rather,  ^^"' 
because  it  was  agreeable  to  the  trust  to  which,  by  express 
words,  his  lease  (and  by  equity  the  estate  for  life,  if  the  lease 
be  dissolved  into  it,)  was  subject,  permitting  her  to  receive  the 
profits. 

Secondly,  Admit  the  lady  were  in  fact  a  disseisor,  yet,  when 
Dingley  died,  the  right  of  the  estate  pur  outer  rt>,  by  act  of 
law,  falls  npon  the  lady,  who  was  then  in  possession  :  and  (for 
the  reasons  before)  her  wrongful  estate  by  disseisin  is  turned 
into  a  rightful  estate  pur  auier  vie,  the  law  preferring  a  less 
estate  by  right  than  a  greater  by  wrong.  ^ 

But,  thirdly.  Admitting  the  Lady  Egiock  was  a  disseisoress, 
and  so  continued,  when  she  takes  an  estate  by  indenture  from 
the  dean  and  chapter  for  two  lives,  the  dean  and  chapter  have 
the  reversion,  if  not  recontinued,  yet  a  reversion  by  estoppel. 
And  when  the  Lady  Egiock  and  her  son  die,  it  appears  that  * 
the  dean  and  chapter  entered,  and  after  leased  to  the  plaintiflTs 
lessor.  And  this  gives  title  to  the  plaintiff  by  reason  of 
priority  of  possession  against  the  defendant,  whose  entry  is  by 
titfe  under  Elisabeth  Egiock  the  daughter,  subsequent  to  the 
entry  and  lease  of  the  dean  and  chapter,  and  doth  not  as  heir 
to,  or  under,  the  Lady  Egiock  the  disseisoress.  And  so  ad- 
mitting there  was  a  disseisin,  and  that  disseisin  continuing,  yet 
the  plaintiff  hath  a  better  title  than  the  defendant,  and  ought  ^ 
to  recover. 

I  have  done  with  the  case.  Ihold  that  Sir  Francis  Egiock 
was  a  good  tenant  at  will— that  Dingley  upon  his  death  was 
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1«W*  occapant,  and  his  lease  for  years  drowned  in  the  freehold— and 
that  the  Liady  Egiock's  entry  came  too  late,  either  to  be  tenant 
*»"  at  will,  or  occupant— and  that  the  Lady  Egiock  being  in  pos- 
BfARCRorr,  session  when  Dingley  died  (be  it  by  agreement  or  tort)  is  by 
Dingley*8  death  (and  not  before)  become  occupant  of  the  free- 
hold—and her  surrender  to  the  dean  and  chapter,  and  the  new 
lease  made  to  her,  good— and  that,  the  new  lease  being  deter- 
mined, the  dean  and  chapter  had  power  to  lease  unto  the  lessor 
of  the  plaintiff. 


THOMASON  V.  MACK  WORTH.  («) 
Tr.  14  Car.  2.  Rot.  2872.  (6) 

(Where  a  limitation  was  io  a  iiettlemeot  made  before  marriige  of  A. 
to  the  use  of  trustees  and  their  heirs  until  they  should  raise  certain 
portionary  sums  of  money,  if  not  paid  at  a  fixed  time  by  A. ;  and 
the  portions  were  not  then  paid  ;  and  the  trustees  permitted  the 
assignees  of  A.  to  enter  and  take  profits  of  the  lands  beyond  the 
amount  of  the  portions  ;  still  the  trustees  may  afterwards  enter  and 
hold  over  to  raise  the  portions. 

Conreyance  to  the  use  of  H.  B.  and  his  heirs,  until  he  fall  in  paying  so 
much  money,  and  after  to  P.  V.— H.  M.  falling  in  paymest,  be. 
comes  tenant  at  sufferance;  he  makes  a  lease  for  fire  years,  and  a 
please  uppn  it ;  and  the  relessee  enters  ;  this  turns  the  interest  of 
P.  V.  to  a  right;  a  fine  then  levied  of  the  lands  by  H.M.  to  the 
relessee,  and  non-claim  for  fi?e  years  bars  that  right. 

Construction  of  special  verdict  is  to  be  liberal.) 

Bridgmav,  C.  J. 

Harg.  MS.  In  an  ejedionefirmm  by  Thomas  Thomason  against  Thoiaaa 

No.  68.  foL    Mackworth  for  20  messuages,  200  acr.  terr.,  150  acr.  prati^  et 

liieeijrmtg.    ^^  <^*  past,^  in  Crouckell  and  Betton,  upon  the  demise  of 

Peter  Venables,  baron  of  Kinderton.— Upon  the  general  issm 

a  special  verdict  is  found  to  this  effect  :— 

That  Humphrey  Mackworth  was  seised  in  hu  demesne 

as  of  fee^  of  the  lands  in  the  declaration ;  and  14  Jul. 

14  Car.  1^  by  indenture  tripartite,  between  himaelf 

of  the  first  pert;  the  said  Peter  Venables,  and  others 

BJPce  deceased,  of  the  second  part ;  and  Mary  Vena* 

(tf)«Adjudgcd«S  Jonii,  1666,  jpro  (ft)  This  number  is  copied  from 

f  ««-«i/e  Harg.  MS.,  No.  68,  foL  86.  the  manuscript,  the  roU  not  being 

S.  C.  Carter  76. :  but  the  report  m  yet  restored  to  its  place  with  tho 

CsTter  is  eztremefy  inaccurate.  other  records  of  the  court 
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bles,  fiigter  of  Peter  Yenables,  (with  whom  the  said 
Humphrey  Mackworth  was  to  interinarry )  of  the  third 
part;  he  did  enreoffthe  said  Peter Venables,  &c.  and 
their  heirs,  of  the  premises  {inieralia)  to  several  uses. 
And  the  indenture  is  found  in  hcee  verba. 

liVlereby  there*  is  a  settlement  of  the  manor  s  and 
towns  of  Abhot  Betton,  Sutton,  Betton  Strange, 
and  Croukhill,  in  the  parishes  of  St.  Julian's  in 
Shrewsbury;  Brace  Meale,  Ateham  St.  Chad, 
Berribgton  and  Coleham ;  and  all  other  his  lands 
in  the  county  of  Salop,  viz.  of  the  Hall  of  Betton 
Strange,  and  the  lands  thereto  belonging,  and  all 
other  his  lands  in  Betton  Strange,  and  some  other 
parcels  in  Abbots  Betton  and  Sbtton ;  to  the  use  of 
Humphrey  and  Mary  for  their  lives,  and  of  the 
heirs  of  Humphrey  for  her  jdinture;  and  as  to 
other  particular  lands  in  Abbots  Betton,  to  the  use  of 
Humphrey  for  liib,  and  after  to  bis  first  son  upon  the 
body  of  Mary  in  tail,  and  so  to  the  other  sons  of  her ; 
and  for  default  of  such  issue,  to  the  use  of  the  said 
Humphrey  Mackworth,  his  heirs  and  assigns ;  pro- 
Tided  that  if  he  should  afterward  settle  other  lands, 
by  the  consent  of  Peter  Venables  of  60/.  per  annum^ 
upon  the  sons  in  manner  aforesaid,  then  this  settle- 
ment upon  them  to  be  void ;  and  as  to  particular 
lands  in  Sutton  and  all  other  his  lands  in  Sutton,  and 
in  Brace  Meale,  Goleham,  St.  Julians,  and  all  the 
rest  whereof  no  use  before  is  limited,  to  the  use  of 
himself,  his  heirs  and  assigns,  chargeable  with  the 
payment  of  100(M.  and  other  sums  thereinafter  limited 
to  be  paid  in  manner  and  form  as  the  same  is  by  these 
presents  declared  and  appointed. 

And  there  is  a  laiige  settlement  of  the  leases  and 
estates  of  inheritance  of  Mary  Venables,  for  the 
benefit  of  Humphrey  add  Mary,  and  their  chil- 
dren; and  there  is  a  covenant  by  Humphrey  Mack- 
worth for  him,  his  heirs,  execlitbrs^  Scci  with  Peter 
Venables,  ftc,  if  it  happen  the  said  Mary  to  die 
without  issue  male  by  him^  having  only  one  daugh- 
ter living  after  the*  decease  of  Mary,  to  pay  to 
the  Aid  Peter  Venables,  fte.,  ami  the  survivor  of 
them,  and  the  exeeutors  of  Ae  survivor  of  them, 
within  three  months  after  the  hge  of  eighteen  years  of 
euch  daughter,  1000/.  in  trust,  and  as  a  portion  for 
the  said  daughter ;  and  another  covenant  that  he,  his 
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heirsi  executors,  or  adiDtnistratorft,  aball  and  will 
within  three  months  next  after  the  birth  of  eveiy 
child,  be  the  same  son  or  daughter,  begotten  bj  the 
said  Humphrey  upon  the  body  of  the  said  Mary,  pay 
to  the  said  Peter  Venables,  &c.  a  several  sum  of  100/. 
upon  trust  that  the  said  Peter  Venables,  &c.  shall 
dispose  the  same  unto  the  use  and  profit  of  such  child 
for  whom  the  same  was  so  paid  ;  and  if  any  such  child 
iiappm  to  die  before  the  said  100/.,  with  the  increase 
thereof  be  paid,  that  the  same  shall  be  paid  to  the 
survivors  of  such  children,  &c. ;  and  it  is  the  true 
intent  and  meaning  of  all  the  said  parties,  and  hereby 
declared,  that  if  it  happen  such  payment  of  the  said 
1000/.,  and  several  sums  of  100/.,  or  any  of  them,  be 
not  made  according  to  the  intent  and  meaning  of  these 
presents,  that  then  these  presents  shall  be  and  enure ; 
and  the  said  Peter  Venables,  Sec  and  their  heirs,  shall 
stand  and  be  seised  of  all  and  singular  the  said  manors, 
lands,  and  hereditamentSi  except  such  part  thereof  as 
are  limited  for  the  jointure  of  the  said  Mary,  and  so 
much  thereof  as  are  now  in  jointure  to  Dorothy 
mother  of  the  said  Humphrey,  the  premises  limited  to 
the  use  of  the  heirs  male  of  the  body  of  Humphrey 
upon  the  body  of  Mary,  for  and  during  the  said  re- 
spective estates  only ;  and  after  the  several  determi- 
nation of  those  several  estates  for  all  those  messuages, 
lands,  and  premises  also  to  the  use  of  the  said  Peter 
Venables,  and  their  heirs,  until  they  have  fully  levied 
out  of  the  rents,  issues,  and  yearly  revenues  thereof, 
the  said  sum  of  1000/.,  and  every  of  the  sums  of  100/. 
to  be  phid  according  to  the  true  intent  and  meaning 
of  these  presents,    with  damages  for  non-payment 
thereof^  according  to  the  rate  of  8/.  per  ctnL  to  be 
computed  unto  iHe  time  that  the  said  principal  sams  of 
1000/.  and  100/.  can  or  may  be  levied  as  aforesaid ; 
and  from  any  time  after  the  said  sums  of  1000/.  and 
100/.  levied  as  aforesaid,  then  to  the  uses,  intents,  and 
purposes  as  these  presents  before  mentioned  and  ex- 
pressed)  any  thing  in  these  presents  conltained  to  the 
contrary  notwithstanding ;  with  other  usual  covenants 
in  the  .said,  indenture,  that  he  »  owner,  and  against 
incumbrances;  and  witb  a  covenant  by  Humphrey 
Mackworth  that  he  and  his  heirs  shall  and  will  stand 
and  be  seized  of  and  in  such  part  and  so  much  of  the 
premises  as  before  the  end  of  Michaelmas  Term  next 
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0hall  not  be  conveyed  to  the  said  Peter  Venables,  &c. 
to  the  several  uses  in  and  by  these  presents  limited 
and  declared. 

And  the  jury  farther  find  that  livery  and  seisin  was 
executed  by  virtue  of  that  indenture ;  and  that  Mary 
Venables  likewise  executed  estates  to  the  said  Peter 
Venablesi  &c.  to  the  uses  limited  in  the  said  former 
indenture  of  her  own  lands. 

And  they  further  find  the  marriage ;  and  that  they  had 
issue,  Peter  Mackwortb,  bom  Sept.  IS,  16S9,  and 
Mary,  born  Norendber  28,  1611 ;  and  they  find  that 
Humpiirey,  and  Mary  his  wife,  Thomas  Mackworth 
his  son  and  heir  apparent,  and  Ann  Buckley  daugh- 
ter and  heir  of  Richard  Buckley,  by  indenture 
July  10,  1652,  did  grant,  bargain,  and  sell  to  Sir 
Robert  Eyton  and  others  the  premises  in  the  decla- 
ration (inter  aUa)  for  five  years,  by  yirtue  whereof 
they  were  possessed. 

And  so  possesssed  July  80, 1652,  an  iodentur?  tripartite 
was  made  between,  &e.  (the  said  parties)which  is  found 
in  luBC  verba. 

In  omsideratien  of  a  marriage  between  Thomas 
Mackworth  and  Ann  Buckley,  and  for  the  settling 
of  the  manors  and  lands  of  the  said  Humphrey 
and  Anne  as  is  thereinafter  contained,  the  said  Hum- 
phrey, Mary,  and  Thomas  did  gralkt,  to  and  enfeoff 
the  said  Sir  Robert  Eyton,  &c.,  and  their  heirs,  of 
the  manors  of  Betton  Strange,  and  all  their  lands  in 
Betton  Strange,  Abbots  Betton,  Crowkill,  Sutton, 
Coleham,  St.  Julians,  Berrington»  Bracemeale,  and 
Markle,  without  naming  the  particular  places,  (but 
not  Betton,  nor  all  his  lands  in  Cdm*  Salop,)  to  the 
several  uses  in  that  indenture,  vtx.  to  the  use  of 
Humphrey  and  his  heirs  till  the  marriage ;  and  after 
as  to  all  the  premises  in  Betton  Strange,  and  some 
other  partpciilars,  to  the  use  of  Anne  Buckley  for  her 
jointure ;  and,  after  her  decease,  to  the  vs^  of  Thomas 
Mackworth  for  ninetjr'^niiie  yearq,  if  b^  so  longjlive, 
with  remainder  over*  And  as  for  the  premises  ija 
Sutton,  Abbots  BeUmi,  Cw>^k{ll,  Bracemeale,  Ber- 
riogton,  Coleham,  and  St  Julians,  to  the  use  of 
Humphrey  Mackworth  ibr  his  life;;  and  after, his 
decease,  as  to  Saiton  house  and  lands  and  some 
other  parcels  in  Coleham,  to  the  use  of  Mary,  wife 
pf  Humphrey  Mackworth,  for  the  wife  of  Dorothy  his 
mother,  chared  \fiih  150L  per  annum,  to  the  said 
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Dorotby  *  and  after  the  decease  of  DorotBy,  then  of 
Satton  Hall  and  particalar  lands  in  Sotton  of  the 
yearly  value  of  150/.  per  annum  to  the  ase  of  Mary 
for  her  IHb  for  her  jointure ;  and  firom  add  aA6r  the  end 
o^  the  several  and  respective  particular  estates  before 
limited  of  all  the  premises  in  Sutton,  Abbots  Betton, 
Crowkill,  Colehanii  Bracemeale,  Berrington,  and  St. 
Julians,  to  the  use  of  the  said  Thoans  Mackworth 
fbr  ninety«nine  years,  if  he  so  Ion;  live^  with  re* 
maind^r  over;  and  as  to  Madkkwortfa,  and  some 
other  lanldi  in  Cheshire,  to  the  use  of  trustees  to  be 
sold.    And  in  the  said  indenture  th^eia  a  settlement 
of  the  estate  of  Anne  Buckley,  to  the  use  of  herself  for 
life,  and  after  of  Thomas  Mackwotth,  8c€^  proutper 
incknkiramz  but  find  no  seisin  taWiileM^tfro?. 
I^Qt   they  ftKMher  And  a  fine  widi  proelaaiatioDs,  in 
'    Mkhadtnas  Term,  16fl3,  by  Hmnphrey  Mackworth, 
Mary  his  wife,  Thomas  MAekworth,  and  Ann  his  wife, 
de  ienemenHi  in  firmd  tfefbenfe,  viiu  of  the  ttanors  of 
Woore,  ftc.  being  the  lands  of  Anne,  and  of  lands  in 
Sutton,  Betton  Strange,  and  Abbots  Belton  to  Sir 
Robert  Eyton ;  and  they  find  that  IJm  premises  in 
Betton  Strang^  CrowUll,  and  AbbcteB^tton,  were 
and  are  »f  the  yelirly  value  of  190/.  add  that  the  SOO/. 
payable  upon  the  birdis  (ft)  of  Peter  Mftskworth  and 
Mai^  his  sister  wmdum  smHi/aoim  me  Mules  suni; 
and  that  the  said  lands  of  the  said  Aime  Buckley  are 
df  t^  yearly  value  of  900/. ;  tha4  Hanqflhrey  Mack- 
Worth,  January  1,  1654,  died;  and  tbat  Thomas  is 
tin  #Oft  and  heir,  and  January  S,  1€M,  entered  into 
ihe  lands  in  question,  and  was  possessed;  and  that 
Peter  Yeliablea  (the  other  feoflbee  b^lng  found  dead) 
Dee.  1^  IS  Gar.S.  «t  Crawkill,  did  demise  to  Thomas 
Thetaason,  the  plaintiff,  pfvmi  /  arid  tkit  he  entered 
and  ii^f  ejd^lid  by  tiier  defendant^  &c*    But  whe- 
ther the  defendanl  be  guilty  peUmi  edcUHmenium 

^Tkett  have  been  sene  tksage  athrred  Id  tkasease,  which  came 
Hcrt  ttf  the  end  of  ii.-^As,  ftrst,  Whethery  when  Peter  Venables 
enters,  he  sbati  held  tilt  he  imvei  received  do*  oaly  the  100/. 
^-pieccf,  but  alse^lhe  lOOOf.  j  or  that  a  Miea  queues  shall  be 
ifn|Aied,  thai  he  itotfy  enter  lUr  aeou  ie  thsgr  beoeiie  due.  If 
Peter  TenaMes  i«i||ht  enter  at  the  time  of  the  igeelment  lease 


(t)  "  Note  it  is  payable  within     Note  m  the  handwritiog  of  the  i 
three  moatfas  after  the  birth."—     ouicript  leit 


fit  the  Common  Pleas  and  in  other  Courts.  SOT 

in  tbe  declaration,  it  is  not  material  to  this  present  suit  bow        1660. 
long  he  may  retain.  v*^%-%^ 

Secondly,   it  was  questioned  what  estate  Peter  Venables   Thomabom 
&c.  should  gain  npon  their  entry,  whether  a  fee  or  a  chattel  I       mIck- 
The  words  are,  ^  That  the  premises  shall  be  fo  the  use  of  them      worth. 
and  their  heirs,  till  they  have  levied,  &c."   So  it  seems  to  be  a:  ^^  limitation 
fee  simple;  and  so  it  was  agreed  in  Bosworfh  and  Forard*s  to  tbe  use  of 
case  (c)  by  the  Justices  the  last  term,  who  were  in  other  things  their  he^ 
of  contrary  opinions.    Bat  whether  fee  simple  or  chattel,  it  till  they  hsTe 
will  be  alike  to  the  plaintiff,  for  either  of  them  are  sufficient  for  |^|S|^m^~ 
the  maintenance  of  this  action ;  yet  something  I  shall  have  oc-  money,  seems 
easion  to  mention  of  this  point  anon,  though  not  to  resolve  the  ^^^i^^ 
question. 

I  shall,  tbereffotie,  pass  over  them  ;  and'  consider,  first,*  thd 
merits  or  matter  of  the  casd  as  it  is  in  truth,  and  was  intended 
npon  the  special  verdict :  and,  secondly,  npon  the  verdict  as  it 
h  of  record,  whether  it  be  imperfi)cf,  or  what  other  alteration 
it  hath  made. 

For  the  first,  the  case  is  this  in  eflbct : — ^Humphrey  Mack- 
worth,  upon  a  marriage  with  Mary  Venables,  makes  a  feotftnent 
by  indenture  to  Peter  Venables  and  others,  to  several  uses 
mentioned  in  the  indenture,  viz.  of  part  tohifcn  and  Maty  for 
jointure,  of  other  part  to  him  for  life,  and  after  to  his  first  scfn 
by  her  in  tail,  and  the  reversion  of  that,  and  all  the  rest,  to 
bim  and  Us  heirs ;  and  therein  covenants  with  them  to  pay 
lOfKH.  if  no  issue  male  to  tbriit  only  daughter  after  Mary^s  t 

death,  within  three  months  after  her  age  of  eight^n;  and  co- 
venants also,  witMn  three  months  after  the  birth  of  every 
child,  to  pay  to  Peter  Venabl(M,  and  the  test  of  the  trustees, 
a  seveifal  sum  of  IdO/.  upon  trust  to  dispose  the  same  to  the 
use  and  profit  of  such  child.  ^  And  it  is  the  meaning  of  th6 
said  pstrCies,  and  so  hereby  declared,  that  if  such  payment  be 
not  made,  then  the  feoffment  shaH  lie,  and  the  feoffees  and 
their  heirs  shall  stand  seised  of  all  the  premises  (except 
the  part  limited  fi>r  jointure,  and  other  particular  ^Mites,  nnd 
of  these  also  after  those  estates  determined,)  to  the  nse  of  the 
said  Peter  Venables,  ftc.  and  their  hetrs,  till  they  have  /ully 
levied  out  of  the  rents,  Issnes,  and  yearly  revenue,  the  tfaid 
sum  of  lOOOf.,  and  several  sums  of  100/.  a-piece,  with  d&mages, 
^ftc,  and  after  to  flie  tises  beibre-mentfoned.'*  Afterwardls 
ihey  have  isene,  Peter,  bom  in  1039,  and  Mary,  born  2i  Nov. 
1641 ;  neither  of  the  one  hundred  pounds  is  paid. 

Then  Hnmplirey,  who  continued  In  possession,  in  Jnly  1^?, 

(c)  In  p.  167  of  t&is  Volume;  and  sect  YU ;  and  Supplement  to  Yiner, 
see  the  cases  collected  in  Mr.  But-  Vol.  III.  tit  Deviso  (L  a.)  sect  S* 
kr'8  note,  Co.  Lilt  f#0«  b.  tk,  84d.     n.  3,  p.  264.  ^ 
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The  law 
makes  no  dif- 
ference on  a 
limitation  bj 
will,  or  by 
way  of  use, 
in  the  expres- 
sions "  till 
such  a  sum 
he  pdd,'*  and 
**  till  such  a 
sammigJabe 
paid." 

Force  of  a 
precedent, 
qualified. 


upon  a  consideration  of  marriage  of  Thomas,  his  son,  with 
Ann  Buckley,  and  settling  her  estate  (being  a  great  estate) 
makes  a  lease  and  release  of  all,  whereof  this  now  in  question 
is  part ;  part  thereof,  after  the  marriage,  to  the  use  of  Ann 
Buckley,  for  jointure,  and  after  to  Thomas  for  99  years,  if  he 
so  long  live  ;  and  other  part,  being  part  of  that  now  in  ques- 
tion,  viz.  Crowkill,  and  other  parts  of  Betton,  but  with  addi- 
tions in  Abbots  Betton  and  Betton  Strange,  to  the  use  of 
Humphrey  for  life,  with  remainder  to  Mary  for  jointure  ;  and 
after  all  the  particular  estates  ended  to  the  use  of  Thomas  for 
99  years,  if  he  so  long  live,  with  remainder  over. 

Then  Humphrey  and  his  wife,  and  Thomas  and  Anne  his 
wife,  Michaelmas  1653,  levy  a  fine  of  Betton,  and  not  Crow- 
kiU>  to  the  said  use ;  and  Humphrey  died  Jan.  1,  1654.  Tho- 
mas Mackworth  enters ;  neither  of  the  100/.  a*piece  is  yet 
satisfied.  The  premises  in  the  two  Bettons  and  Crowkill  are  of 
the  yearly  value  of  ISO/. ;  so  that  in  the  time  of  Hamphrey» 
and  since  the  time  of  Thomas,  the  100/.  a*piece  might  have 
been  raised  out  of  the  profits* 

The  general  question  is,  whether  Peter  Venables,  &c.  the 
trustees,  not  raising  the  money  when  it  might  be  raised,  may 
enter^  and  hold  over  against  Thomas  Mackworth  and  Ann  his 
wife,  who  came  in  as  pufchasers. 

It  is  qrged  that  they  cannot  enter  and  hold  over. 

First^  for  that  the  monies  might  have  been  raised  in  the  time 
of  Humphrey  himself,  as  well  before  the.  settlement  upon 
Thomas,  his  son,  as  after;  and  the  law  makes  no  difference 
upon  a  limitation  by  will,  or  by  way  of  use  in  the  expression, 
*^  till  s^uch  a  sum  be  paid,"  or  ^'  till  such  a  sum  might  be 
paid.*/  They  are  of  the  same  signification,  if  there  be  a  select 
or  fault  in  him  who  should  raise  it. 

Secondly,  That  Thomas  and  bis  wife  come  in  as  purchasers 
for  valuable  consideration ;  and  though  he  be  a  son,  yet  he 
take  here  as  a  purchaser,  as  in  Sir  Nicholas  Strange's  case. 

Thirdly,  That  Sir  Andrew  Corbett's  case,  whereupon  the 
learning  of  holding  over  in  such  cases  is  grounded,  was  a  case 
of.  the  first  impression,  and  shall  not  be  extended.  And  the 
differences  are  notable  between  our  case  and  that ;— for,  first, 
there  the  will  was  concealed  from  them  who  should  fapv^  en* 
[tjcred  to  levy  the  money  ;.  here  Peter  Venables  and  the  other 
trustees  are  parties,  and  as  conusant  of  the  estate  as  Humphrey 
Mackworth.— Sdly,  There  the  heir  by  his  entry  was  a  virrong- 
doer;  for  he  had  no  right  to  the  possession ;  here  Humphrey 
Mackworth  had  right  to  at  by  the  limitation  of  the  old  use ; 
which  was  said,  but  I  do  not  agree  to  it,  did  not  cease  by  non- 
payment of  the  100/.  without  entry  or  claims.    So  that  it  may 
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be  objected  that  it  was  a  negligence  in  the  feoffees^  not  a  wrong        1066. 
by  Humphrey:  and  the  lease  and  release,  or  fine,  worked  no     ^^-^^^^^^ 
wrong  ;  for  Humphrey  might  lawfully  convey  his  estate,  which    Thomasok 
was  not  determined.    Sdly,  In   Corbett's  case,  the  heir,  as      .Mack- 
heir,  received  the  profits;  and  it  was  reason  he  should  not  take      wohvh. 
advantage,  and  gain  by  his  own  wrong.     But  he  is  a  purchaser 
bona  fide,  who  came  in  by  title ;  and  it  is  no  reason  the  laches 
of  the  trustees  should  prejudice  him;  especially  when  they 
might  have  entered  into  a  gr^at  part  of  this  last  settlement 
during  the  life  of  Humphrey  himself,  and  have  raised  the  100/. 
a-piece. 

But,  notwithstanding,  I  hold  the  entry  of  Peter  Venables  for 
non-payment  of  the  100/.  is  lawful. 

To  make  this  good,  I  hold  it  requisite  to  search  little  into  Although  li- 
the reason  of  law  for  hoUing  over  against  the  heir,  or  as-  ^K^^^y^^ 
aignee,  where  the  profits  are  unjustly  withheld ;  for,  though  way  of  use 
the  kinds  of  limitation  by  wills,  or  by  way  of  use,  whereby  ^*®"® 
estates  shall  cease,  and  others  shall  rise  up  on  nonpayment  of  ^ease,  and 
monies,  are  created  by  the  Statutes  of  Uses  and  Wills,  yet  the  others  to  rise 
reason  of  holding  over  in  such  cases  is  grounded  upon  the  pfyment^'f 
common  law,  and  not  upon  any  words  in  either  of  the  statutes  sums  of  mo- 
concerning  uses  or  wills.  crJate^by 

the  Statutes  of  Uses  and  of  Wills,— the  reason  of  holding  over,  when  the  money  is 
not  paid,  is  grounded  on  the  common  law,  and  not  upon  any  words  in  either  of 
the  statutes  concerning  uses  or  wills. 

The  common  law  itself  makes  a  difference  between  a  limita-  Where  a  li- 

tion  of  a  chattel  estate  for  a  term  certain,  and  a  limitation  till  ™^^  *' 

such  a  sum  be  levied,  or  the  like ;  where  it  is  certain,  in  the  estate  for  a 

commencement,  continuance,  and  end,'though  the  lessor,  or  his  |^[^^^!||J[^^^ 

heir,  or  he  that  hath  the  next  e8tate,enter  upon  him  wrongfully,  in  the  c^m- 

he  shall  not  hold  over,  but  is  put  to  his  remedy  for  the  mesne  ^^"J^* 

profits.    Nay,  though  it  be  a  lawful  eviction  by  act  of  law,  or  though  the 

by  a  dower,  or  the  like,  yet  he  shall  not  hold  over ;  and,  there-  lew>'  ^  his 

fore,  whereas  in  F.  N.  B.  14^.,  and  some  of  our  old  books,  it  that'hath  the. 

was  held  that  guardian  in  chivalry  might  enter  upon  lessee  for  ne^t  estate, 

years,  because  he  might  hold  over,  the  later  authorities  have  term  ^ong- 

resolved  that,  no  not  so  much  as  in  the  King's  case,  the  King  fulW,  he  shall 

or  his  assignee  guardian,  can  enter  upon  the  lessee  for  years  buJ igl^t  ^'^ 

during  the  wardship ;  for  that  lessee  for  years  cannot  hold  his  remedy 

over ; — his  term  was  certain,  and  cannot  be  extended.  for  Uie  mesne 

'  '  profits  t  and 

this  is  so,  even  if  the  eviction  be  Uwfu],  as  by  a  dowreas,  or  the  like. 
6  H.  8.  6.  Leases,  58.    4  Co.  62.    Corbetf  s  case. 

And  upon  that  reason  it  is  I  hold,  if  I  have  a  common  of  where  corn- 
estovers  certain,  to  have  ten  cart  loads  of  wood  out  of  such  a  ^^^  of  esto- 
wood  yearly,  to  burn  in  my  house,  if.  the  owner  do  disturb  ibe  pasture,  or  a 
corody,  is  certain,  and  the  right  is  disturbed  in  onie  year,  the  remedy  is  bvaction 
for  damages,  not  to  take  doubte  in  the  next,  year*  ^^  B.  6. 10.  5  Co.  31.  Cottlter*8 
case ;  where  the  former  is  cited. 
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looa.       of  my  cart  loads  one  year,  I  cannot  the  next  year  take  twenty 

^'^"^^'^^     cart  loads;  for  it  was  certain  bow  mBch  I  should  have,  and  in 

Thomasov    i^iigi  iIq,^  I  sIioqIiJ  |||](e  it    I  am  pat  to  my  action  for  da- 

Macs*      mages,  and  have  not  election  to  take  so  much  more  the  next 

womxB.      year.    So  of  a  corody,  or  common  certain. 

Where  agrant      ^*  ^^  ^>*  B*  ^  SoothweU  and  Wade's  case,  adiflerence 

is  of  soo  loads  was  taken  between  a  grant  of  a  thing  in  render  and  prendre. 

heu^e^^    There  it  was  agreed,  if  I  grant  a  roan  fiOO  loads  of  fiiggots 

yearly  oot  of  yearly  percipiendos  out  of  all  my  lands,  if  the  grantee  do  not 

ifSei^'    take  them  in  one  year,  be  cannot  take  them  the  next.    But  if 

or,  if  £e         by  the  grant  the  grantor  is  to  cut  them,  and  make  them  into 

^oUake^m  ^8^^^  ^°^  ^^^7  ^^®™  ^^  ^^^  house  of  the  grantee,  ao  that  the 
ia  one  year,  grantor  is  to  do  the  first  act,  and  so  by  consequence  it  is  bis  in 
becannot  remfar,iftbe  900  fiiggots  be  not  paid  the  first  year, although 
next  Bat  if  ^  ^^^  grant  he  might  distrain,  and  did  not  for  it,  yet  be  may 
by  the  grant  have  400  ftggots  the  next  year ;  for  otherwiae  the  grantor  by 
to^cutthem.^  his  own  act  might  prejudice  him.  This  antbortty  is  not  against 
and  make  my  opinion.  He  BEiight  distrain  for  the  400  foggots,  and  be  was 
ft^to,^  to  be  recompensed  for  them:  but  he  coald  not  take  them.  And 
canr  them  to  SO  where  the  grantee  is  to  take  the  faggots,  and  the  other  dis- 
^  ^^^^^t^^  turbs  him,  he  may  have  his  action  for  it,  and  his  recompeoce  7 
ifthepantee  but  if  he  should  take  the  400  faggots  in  one  year,  it  might 
be  not  paid     piossiUy  destroy  the  wood,  which  cannot  bear  so  great  a  fall  in^ 

he^may  ^^'  0°^  year, 
have  400  faggots  the  next  jear. 

Whentho  do-      But  when  the  determination  of  the  estate  in  the  limitation  m 

^'tiSee^to     ''^certain  and  casual ;  as  if  land  be  limited  to  me  till  such  a 

is  uncertain,    debt  raised,  or  such  a  sum  paid ;  there,  if  the  heir  or  reversioner 

?^  ^fJ*f^  ^  hinder  me  from  raising  the  sum  by  taking  the  profits,  he  shall 
limitedtoone       ^^,         -       ^  ^,.  ^  ta-xi*- 

tillsecha       DOt  take  advantage  of  his  own  wrong.    It  is  at  my  election 

dehtberaised,  either  to  bring  my  action,  or  to  hold  over,  upon  the  very 

paid,  then  if  reason  of  the  common  law ;   therefore,  whereas  if  the  heir 

the  heir  or  within  ward,  after  a  tender,  marries  himself  without  licence  of 

hild^^?  the  lord,  the  Statute  of  Merton  provides.  That  dominus  tune 

raising  of  the  Uneai  terram  ejuSy  after  his  age  of  twenty-one  years,  per  tanlum 

Skl?^^  ?/  tempus  quod  inde  possit  habere  duplicem  valorem  maritagii^  if 

proits,ho  the  guardian  enter  and  be  ousted  by  the  heir,  though  he  may 

"dT*^  ^uH^if  '**^®  *°  action  for  the  forfeiture,  and  the  statute  speaketh  not 

his  own  of  holding  the  land  over,   yet  he  may  hold  over;  and  so,- 

^^r<wg>  i^  i»  whereas  by  the  Statute  of  West.  2.  c.  1.  tenant  by  elegit  is  to 

tion  of  the  ^^^^  quousque  debitum  Juerat  levatum  per  raiionabile  eatentumy 

grantee  to  and  by  the  statutes  13  E.  1.  ei  S7  E.  I.,  tenants  by  Statutes 

ti^^or^tw^'  Meidiant  and  Staple  shall  hold  quousque  siH  de  Abito  prtt^ 

hold*  oven  dtcto  til  satisfaetum^  tbey  may  hold  over  m  that  case  if  the 

C.  C.  M.  Ch..  connsor  or  bis  heir  interrupt  them  to  recover  the  kmd ;  and 

4  Co.  ss.  this  by  the  reason  of  the  common  law,  for  the  statutes  mako 
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to  mentioo  of  it.    And  in  time  cases,  the  law  makes  no  dif-        1M9* 
ference   between  interraptioo,   or  taking  the  profits  by  the     ^^^"v^^i*- 
conusor,  or  reversioner  himself,  w  his  heir,  or  by  an  a»«    Thohaioh 
signee,  or  other  who  elairos  qnder  him;  and,  therefore,  if      mica* 
aft^r  judgment,  or  statute  acknowledged,  the  conusor  sella      wowth. 
the  land,  and  the  extent  is  laid  upon  the  purchaser,  who  in-  if  afters  jud^ 
terrupts  the  conosee,  he  shall  hold  over.    And  so  it  is  if,  after  »«>'  o^^ 
the  land  extended    in  the  conusor's  possession,  he  conveys  ]ed^,uDd« 
away  the  land,  and  the  grantee  or  feoffee  enters  upon  th?  C0">  the  statutes 
nusee,  he  shall  held  over;  ibr  no  man  shall  take  advantage  ^^^^  b.k 
of  his  own  wrong ;  and  as  an  assignee  shall  have  benefit  of  a  and  27  £.  a.  * 
casual  profit  received  to  bring  a  scire  fackis  to  determine  thw  Sfb^e^Sd, 
extent  within  the  time,  so  if,  by  the  unjust  entry  of  the  assignee  and  the  ex- 
of  the  extender,  the  eonusee  cannot  receive  the  profits,  it  is  ^°^  '^^^ 
just  that  he  should  hold  over.  pSrehw^r, 

The  reason  is  the  same  in  the  principal  case :  here  a  feoff-*  ^ho  inter- 
ment is  made  to  the  use  of  Humphrey  Mackworth,  of  aU  foe  ^^hliik^l 
his  life,  and  after  particular  limitation  of  part  the  fee  of  the  hold  over, 
whole  is  limited  to  him  and  to  his  heirs ;  and  in  the  same  feof;^  if°aft?r  tL?' 
meat  there  is  a  declaration,  if  those  several  sums  he  not  paid,  land  is  ex- 
then  the  ieoffees  to  stand  seised  to  the  use  of  them  and  their  ^^^^^^^  ^^ 
heirs,  till  they  have  levied  the  said  several  smh,  and  after  to  possession,  he 
the  fcirmer  uses.  conreysawav 

When  there  was  a  feilure  of  payment  of  the  monies,  the  thcgMtJTor 
feoffees  might  have  entered :  if  they  had  entered,  and  Humphrsy  feonee  enters 
had  re-entered,  and  so  they  had  been  interrupted  by  Humphrey,  ^.^heSSdl' 
they  might  have  held  over  upon  the  reason  asd  aathoritiea  he-  hold  over, 
fore  mentiqned.    Pari  raiiaaey  when  he  continues  the  posses- 
sion,  and  the  receipt  of  the  profits,  the  feofifaes,  when  they 
enter,  shall  not  be  discounted  those  profits  which  HumjArey 
himself  had  received. 

The  same  reason  it  is  if  Humphrey  himself  had  assigned,  or 
ibr  a  valuable  consideration  had  conveyed  over  the  land  to 
another,  after  feilure  of  payment ;  for  I  will  net  put  the 
question,  if  there  had  been  a  disturbance  before  the  contingent 
happened,  (it  not  being  in  our  case)  the  feoffee  or  assignee 
took  the  estate,  subject  to  this  use,  and  the  profits  received  by 
him,  shall  not  give  advantage  to  him  to  bar  Peter  Venables, 
&c.  from  entering,  or  holding  over,  no  more  than  if  a  feoffee 
enter  upon  tenant  by  elegit,  or  Statute  Merchant,  be  shall 
take  advaptage  tp  discount  the  profits  by  him  received^  as  re- 
ceived upon  the  extent ;  for  the  heir,  or  assignee  in  such  case 
<?omes  in  under,  aotfi  takes  the  estate  Matdo  to  the  precedent 
charge. 

That  is  our  case  here ;  for  thoQgh  I  shall  take  Thomoe 
Mackworth  and  his  wife  in  this  case  to  be  as  purchasers,  yet^ 
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they  come  under  Humphrey,  whose  estate  at  the  time  of  the 
settlement  was  clogged  with  this  use ;  and  he  cannot  hare  it 
freer  than  Humphrey  could  devise  it  to  him.  So  that,  be  he 
heir  or  assignee,  or  come  in  upon  or  without  a  valuable  consi<* 
deration,  or  have  he  notice,  or  not  notice,  of  the  former  settle- 
ment, it  alters  not  the  case.  Thomas  Mackworth's  estate  was 
subject  to  the  use  and  estate  of  Peter  Venables  for  raising  the 
money ;  and  the  profits  received,  either  by  him  or  by  Hum- 
phrey Mackworth,  shall  not  turn  to  the  disadvantage  of  Peter 
Venables,  the  feoffee,  or  those  ibr  whom  be  is  trustee.  And 
the  very  resolution  in  Corbet's  case,  the  second  resolution,  if 
well  considered,  is  stronger  than  our  case.  There  it  is  resolved, 
that  '^  when  the  heir  of  the  devisor  in  that  prindpal  case,  or  he 
in  the  reversion,  or  remainder  in  the  case  of  a  lease,  or  li-* 
mitation  of  use,  enters  upon  him  to  whom  the  land  is  devised^ 
demised,  or  limited  till  such  a  sum  be  paid,  and  expulses  him  ; 
it  is  in  the  election  of  the  party  expulsed  to  bring  his  actiony 
and  recover  the  mesne  profits,  which  shall  be  accounted  parcel 
of  the  sum ;  or  he  may  enter  and  retain  the  land  till  the  en* 
tire  sum  levied."  And  the  book  gives  it.for  a  rule,  ^^  when  he 
that  is  to  re-havethe  land  faii  le  tort,  does  the  wrong;  against 
him  and  all  others  who  claim  under  him  he  that  is  expulsed, 
if  he  will,  may  re-enter  and  hold  the  land,  and  the  other  shall 
not  take  avail  of  his  own  wrong  ;'*  so  are  the  very  words  of  the 
book. 

There  is  indeed  some  difference  between  the  cases  ;  for  that 
resolution  mentions,  ^rst,  an  entry  of  him  to  whom  such  a  par- 
ticuhr  estate  is  limited,  and  then  an  expulsion :  but  in  our 
case  Peter  Venables  never  entered  after  the  money  payable  ; 
but  Humphrey  Mackworth  and  his  assigns  continued  to  receive 
the  profits  during  all  that  space  wherein  the  money  might  have 
been  raised.  But  the  reason  is  the  same  in  both  cases.  The 
reason  pinches  not  upon  the  expulsion ;  and  the  heir,  who 
entered  after  the  death  of  the  devisor  in  that  principal  case, 
expulsed  not  the  devisee :  but  it  pinches  upon  the  taking  the 
profits  per  iorty — that  he  shall  not  take  advantage  of  his  own 
wcongy  and  discount  those  profits  which  he  himself  hatb  re- 
ceived. It  was  a  wrong  to  take  those  profits  which  belonged 
to  another ;  for  the  continuanceof  Humphrey  Mackworth  at  the 
best  was  in  nature  of  '^  tenant  at  sufferance,  who  bath  no  legal 
interest,"  as  the  book  saith :  but  is  a  <«  deforceor^''  though  an 
action  of  trespass  cannot  be  brought  against  him.  And  so  is  his 
assignee  but  in  the  same  condition,  and  claims  under  him  who 
did  the  first  wrong ;  and  he  also,  taking  those  profite  whicfar 
should  have  been  taken  by  another,  sfatfll  not  take  advantage 
of  that  wrong. 
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^The  principal  case  of  Corbet  was, — Where  a  devise  was  till        1666. 
800/.  levied, — there  was  no  expulsion  of  the  devisee,  but  the  heir  '^^^ 

entered,  against  whom  no  action  of  trespass  would  lie,— the  de-    Thomason 
viseeopon  his  entry  shall  hold  over;  fbr  the  heir  shall  not  take       Macr. 
advantage  of  his  own  wrong.     But  there  is  a  great  diflRsrence       iiortu, 
where  he  in  the  remainder  or  reversion,  or  his  assigns,  claims 
by  the  same  conveyance  with  theirs  who  have  an  estate  subject 
to  a  limitation  quomque^  and  where  an  estate  is  derived  io  him 
by  a  subsequent  conveyance. 

Blackbarr  and  Lassel's  case  was  this  i*^ 

Molineux  covenanted  to  stand  seised  to  the  use  of  hittiself  Mich.4sEIi^. 
forlife^  and  after  to  the  use  of  his  daughters  unmarried,  till  ^Cr.  soo. 
each  of  them  respectively  shall  have  levied  500/.,  remainder  to 
his  eldest  son  for  life,  &c.,  with  remainders  over.    The  eldest 
son  enters^    In  that  case  It  was  resolved,  that  the  eldest 
daughter  shall  not  enter  after  her  500/.  might  have  been  levied : 
bat  the  reason  is,  it  would  be  to  the  prejudice  of  her  other 
sisters  who  claim  by  the  same  conveyance,  and  not  under  the 
eldest  son ;  and  the  holding  over  is  only  in  cases  where  none  Holding  over 
are  concerned  in  prejudice  but  they  who  did  the  wrong,  or  c^'^j,"re 
those  who  claim  under  them.  none  are  con^ 

And  so  in  our  case^  if  Humphrey  had  in  the  same  conveyancie  penned  in  pre- 
limited  the  lands  to  himself  for  life,  with  such  a  contingent  they  who  did 
limitation  of  payment  of  100/.  a  year  to  his  children ;  and  in  ^  wrong,  or 
default  thereof  to  the  use  of  the  feoffees,  and  their  heirs  quoiti-^  claim  under 
qucy  and  after  to  Thomas  Maekworth ;  I  make  no  doubt  but  them, 
the  entry  of  the  feoflbes  should  not  have  prejudiced  him  *  for 
be  claimed  not  under  the  estate  which  was  clogged  with  thifs 
use  to  the  feoffees  for  raising  the  money.     But  here  Thomas 
claims  by  a  subsequent  eonveyancef  and  under  the  estate  that 
was  so  clogged* 

In  Moor's  Reports,  556,  a  ease  is,— Robert  Rosse,  i^  Eli2. 
levied  a  fine  to  the  use  of  himself  for  life,  remainder  to  his  exe- 
cutors till  they  have  levied  900/.  for  performance  of  his  will: — he 
dies;  the  executors  permit  the  Earl  of  Rutland,  who  Was  next  in 
i^mainder,  to  enter,  who  takes  more  profits  than  would  have 
satisfied  it.  It  is  resolved  there  by  the  opinion  of  Popham  and 
Anderson,  that  the  estate  of  the  executors  was  determined  by 
their  negligence,  because  they  might  have  levied  the  money, 
and  voluntarily  suffered  another  to  enter. 

This  case  may  seem  to  be  against  me.  But,  first,  it  appears 
not  whether  or  no  the  Earl  of  Rutland  was  living  when  it  came 
in  question^  nor  whether  there  was  any  limitation  over  after 
the  remainder  to  the  Earl  of  Rutland,  or  that  the  Earl  was 
but  tenant  in  tail ;  for  if  the  Ekirl  was  then  dead,  and  remain- 
der limited  over,  or  if  he  were  tenant  in  tail,  then  the  resolution 
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was  good  law;  those  in  remainder  who  came  not  in  under  the 
Earl  of  Ratland)  nor  the  issue  who  came  in  pacamoaot,  were 
not  to  be  prejudiced  by  it.  And  it  was  probable  the  case  might 
be  so  ;  for  the  estate  was  made  S6  Eliz.,  and  the  queatjon  came 
not  till  after  Sir  Edward  Coke  was  attotoey-general.  If  the  case 
were  otherwise,  I  must  suspect  tl^e  report,  because  there  is  no 
year  in  certain  set  down  for  the  fesolotioq ;  and  it  is  said  an 
action  of  ejectment  was  brought  in  the  Commoii  Pleas  for  it ; 
and  yet  the  opinion  delivered  by  Popbam  and  4Ader8PQ  at  the 
motion  of  Cooke,  attorney  ;  and  it  is  improbable  that  a  matter 
of  law  in  the  Common  Pleas  should  be  ej|trajud|cial|y  defer-* 
mined  by  the  two  Chief  Justices.  And  the  resolution  in  Sir 
Andrew  Corbet's  case,  in  41  and  ^%  Elia.  io  the  lOonrt  of 
Wards,  wherjB  ^be  same  Chief  Justices  were  assistants  und  re- 
ported by  my  Lord  Coke  bjmself,  is  against  it ;  a^d  there  no 
mention  made  of  f»uch  a  resolution  as  that  of  Boase>  case, 
which  badbeen  proper  enpugh  if  my  Lord  Coke  bad  been  pfiry 
to  that  resolution. 

So  that  I  hold  fpr  this  point,  that  Peter  Venables  and  tbe 
other  feoffees  for  nonpayment  of  tbe  100/.  after  the  birth  of 
Mary  have  right  to  enter  upon  Humphrey  Mackwortb,  and 
may  bold  over,  and  that  tbe  subsequent  conveyance  made  by 
Humphrey  A^ackwortb  by  lease  and  release  to  other  uses, 
though  upon  a  valuable  consideration,  shall  not  take  away  that 
power,  or  rather  inter/est,  which  was  vested  in  Peter  Venables 
and  tbe  other  feoffee; :  but  that,  notwithstanding  tbe  laler 
conveyance  to  the  use  of  Thomas  and  Ann  Buckley,  they  might 
enter  and  hold  over. 

But  then,  admitting  the  law  to  be  as  I  have  held,  yet  in 
1653  a  fine  with  proclamations  was  levied  by  Humphrey  and 
others ;  and  there  was  no  entry  made  by  Peter  Venables,  or  tbe 
feoffees,  till  the  1st  of  December,  IS  Car.  2.  when  the  demise 
was  made  by  Peter  Venables  to  tbe  plaintiff;  which  entry 
though  it  was  within  twenty  years  after  the  title  of  entry  acccoed 
to  the  feoffees,  which  was  to  be  accounted  from  three  months 
next  after  the  birth  of  Mary  the  daughter,  who  was  born  Nov. 
SS,  1641,  and  so  not  to  be  taken  away  by  the  statute  of  21  Jac. 
c.  16.  of  limitations,  yet  it  was  not  within  five  years  after  tb? 
fine  and  proclamations. 

And  therefore  the  next  question  is,  whether  this  fine  with 
proclamations  and  nonclaim  within  five  years  do  bar  or  take 
away  the  entry  of  Peter  Venables*  And  taking  the  case  thus 
singly,  I  conceive  the  feoffee  Peter  Venables  is  barred  by  a 
fine  and  nonclaim  within  five  years. 

The  action  here  is  brought  for  lands  in  Crowbill  and  Betton. 
This  question  reacheth  not  that  part  of  the  lands  wbich  lie  in 
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CrowkiU;  for  the  fine  is  levied  a»lyof  the  lands  id  Sutton, 
Betton  Strange,  and  Abbots  Betton  ;  so  that  be  the  law  as  it 
will  in  Ibis  point,  the  plaintiff,  notwithstanding  the  bar  by  the 
fine,  if  there  be  nothing  else  in  the  case,  shall  recover  as  to  so 
much  as  lies  in  CrowkiU* 

But  as  46  the  lands  in  Helton,  there  arise  two  points  con- 
aiderabte.— The  one  M,*^wbether  the  action  of  ejectment  being 
brought  of  lands  in  Betton  (without  addition),  and  the  fines 
being  of  lands  in  Betton  Strange  and  Abbots  Betton, — whether 
upon  this  record  and  verdict  tbe  Court  shall  adjudge  that  this 
fine  waa  levied  of  the  lands  in  BottOB  in  the  decleration  men** 
tioned  ?  It  bath  been  taken  in  a  manner  for  granted  by  the 
plaintiff's  counsel,  and  not  detecnuned  by  the  other  side,  that 
the  fine  exlenda  not  to  it.    But  I  hold  it  dotb. 

The  second  ifl^  admitting  the  fine  extend  to  the  lands  in  Bet- 
ten  in  the  dedarationi — whetlier  this  fine  and  nonclain^  shall 
in  Ibis  case  bar  the  entry  of  the  lesscM*  of  the  plaintiff? — and  I 
think  it  doth. 

For  the  first  of  them, — it  is  a  question  of  fiict,  whether  there 
be  three  towns,  Betton,  Abbots  Betton,  and  Betton  Strange  ? — 
or,  seooMlly,  only  two  towns,  Abbots  Betton  and  Betton 
Strange,  and  no  Betton  without  addition  ? — or,  thirdly,  two 
hamlets  or  lieux  conus,  places  known  by  the  names  of  Abbots 
Betton  and  Betton  Strange^  and  both  within  the  town  of 
Betton? 

Let  tbe  truth  be  as  it  will  be  in  matter  of  &ct,  yet  I  con* 
eeive  open  this  record  it  shall  be  necessarily  understood*  that 
the  landa  in  Betlon  in  the  writ  and  declaration,  and  the  lands 
in  Abbots  Betton  and  Betton  Strange  in  the  verdkt,  are  the 
same.  For,  first,  that  there  is  such  a  town  as  Betton,  whether 
the  truth  be  so  or  no  ni4ist  be  agreed  upon  this  record  ;  for  the 
action  and  declaration  being  of  lands  in  Betton,  and  the  jury 
having  found  the  ejectment  de  tenementis  infoa  scripliSj  as  in  the 
declaration,  all  the  parties  are  estopped  to  say  there  is  no  such 
place  as  Betton ;  even  the  sheriff  himself  is  estopped,  to  say  the 
contrary ;  so  that  if  an  habere  fuc.  poBsesaionem  issuer  fon  lands 
in  Betton,  he  is  estopped  to  make  a  return  that  there  is  no  auisb 
place,  bat  must  execute  the  writ  at  his  peril. 
.  2dly,  that  the  lands  in  Abbots  Betton  and  Bettoa  Strange, 
mentioned  in  the  record  of  tbe  verdict,  are  by  necesaaryi  intend- 
ment to  be  taken  to  be  the  same  with  the  lands  in  Belton  in  the 
declaration  ;  for  that  the  verdict  is  de  ienemenits  infra  scripiis^ 
that  is,  of  Betton  as  well  as  CrowkiU,— ^^  that  Humphrey  Mack- 
worth  was  seised  6f  them  in  his  demesne  as  of  fee.'*  Then  they 
£nd  the  first  indenture  between  Humphrey  Maskw^urth  and 
Piater  Venables,  ftc.  in  hwe  verba  ^  and  a. grant  thereof|  inter 
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alia^  de  lenemeniis  prasdictis;  in  that  there  is  an  express  Itmif-' 
ation  of  the  uses  of  Abbots  Betton,  and  Betton  Strange  to  the 
feoffees,  not  a  word  of  Betton  alone  :  but,  indeed,  there  are 
general  words  of  all  his  other  lands  in  Shropshire,  which  might 
extend  to  Betton  alone,  if  there  were  any  such. 

Thirdly,  they  find  the  bargain  and  sale,  10  Jul.  1652,  to  Sir 
Robert  Eyton  and  other  trustees,  upon  the  marriage  of  Thomas 
Mackworlh  with  Ajine  Buckley,  to  which  Anne  Buckley  is  a 
party  de  tenementis  infra  scriptis  in  narraiioue  infra  scriptd 
menlionaiis  i  that  is,  of  the  lands  in  Betton  and  CrowkiU, 
virtulecujui  they  were  possessed;  and  being  so  possessed,  they 
find  the  indenture  90  Jul.  made  to  the  said  Sir  Robert  Eyton 
and  other  trustees  whereby,  in  consideration  of  that  marriage, 
the  lands  of  Abbots  Betton,  Betton  Strange,  Crowkill,  and 
other  lands  in  particular  are  settled,  but  no  mention  of  Betton 
per  se.  These  by  common  intendment  are  the  same  lands 
which  were  found  in  the  bargain  and  sale  for  fire  years,  and  to 
work  as  a  release  by  this  indenture  to  those  uses  ; — ^for  else  to 
what  purpose  is  that  bargain  and  sale  in  case  the  five  years 
being  long  since  expired  ?  And  why  else  is  this  large  convey- 
ance and  the  settlement  of  Anne  Buckley's  estate  found,  who 
is  concerned  in  the  Betton,  but  not  in  Crowkill  ?  In  that  in- 
denture there  is  a  covenant  for  a  fine  to  those  uses. 

Then  the  jury  find  a  fine  levied  de  tenementis  (omitting  prct* 
diciis)  informd  sequentCy  which  is  a  fine  of  lands  in  Sutton,  Bet- 
ton Strange,  and  Abbots  Betton.  If  it  had  been  de  tenemenlis 
pradiclisj  it  could  have  no  other  construction  but  de  ienemenU$ 
in  narraiione  ;  and  then  of  necessity  in  their  intendment  Betton 
Strange  and  Abbots  Betton  had  been  the  same  with  Betton  in 
the  declaration ;  for  else  it  were  not  de  tenementis  prcediciis. 
The  omission,  indeed,  of  ^^prasdiclis*^  in  pleading  may  in  many 
cases  be  fatal,  but  otherwise  in  verdicts  being  the  saying  of  Lay 
Gents ;  and,  therefore,  in  the  verdict  the  want  of  the  words 
^^  prcsdictis^^  alters  not  the  case.  For  what  had  the  jury  to 
meddle  with  the  tenements  other  than  those  in  the  declaration  I 
they  are  onerati  etjurati  ad  verilatem  de  infra  contentii  dicendam^ 
and  not  of  other  lands ;  and  Sutton  is  not  in  question ; — then 
what  did  the  fine  concern  the  jury,  if  Betton,  for  which  the 
action  is  brought,  be  not  contained  in  the  fine  of  Betton  Strange 
and  Betton  Abbots  ?  So  that  I  conceive  that  what  is  mentioned 
in  the  verdict  of  Abbots  Betton  and  Betton  Strange,  must  be 
applied  to  Betton  in  the  declaration. 

We  are  not  now  upon  pleading,  but  upon  a  verdict  which 
in  all  times  hath  been  allowed  as  iavourable  construction  and 
strong  intendment  as  this. 

Hil.  IS  and  IS  Car.  8.  in  this  Court  between  Hore  and  Dix, 
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<he  declaration  in  an  ejectment  lease  was  of  10  acres  of  land  in  1666. 
the  parish  of  Spraydon.  Upon  a  special  verdict  the  jury  found 
that  the  fiither  of  the  lessor  was  seised  of  the  lands  in  the  de* 
claration  as  heir;  and  find  an  indenture  mentioning;  a  settle- 
ment by  him  of  divers  lands  in  other  parishes;  and  all  his  lands 
called  North  beck  here,  or  lying  in  North  berk  here,  in  the 
parish  of  Spraydon :  but  did  not  find  that  those  were  the  same 
lands  which  were  in  the  declaration  ;  but  find  the  entry  of  tlie 
lessor,  who  was  not  heir  to  her  father,  after  his  death,  into  the 
lands  specified  io  the  declaration,  (as  it  is  here  also  found,) 
and  adjudged,  that  the  lands  in  the  declaration  shall  be  under- 
stood to  be  the  same  lands  with  North  Bere  in  the  deed.  And 
the  record  of  Sir  George  Brown*8  case,  which  is  reported, 
3  Co.  50.,  and  Cleve  and  Vere's  case,  1  Cr.  458,  were  there 
cited  to  the  same  purpose ;  and  so  in  Peck  and  ChancePs  case, 
3Cr.8SS;(d) — for  what  had  the  Jury  to  meddle  with  those 
lands  in  their  verdict,  if  they  were  not  part  of  the  lands  in  the 
declaration  ?    It  were  easy  to  multiply  cases  on  this  ground. 

I  must  agree,  if  there  were  in  truth  three  several  towns, 
Betton,  Betton  Strange,  and  Betton  Abbots,  the  fine  of  land 
in  Betton  would  not  extend  to  Betton  Strange,  and  Betton 
Abbots,  as  it  is  agreed  in  Stock  and  Pox's  case.    Nalton  and  2  Cr.  isi. 
Street  being  in  the  parish  of  Street,  the  fine  of  lands  in  Street  *  ^^'  B.  R. 
would  not  carry  Walton.   A/brlioreyVL  fine,  as  here,  of  lands 
in  Betton  Strange  and  Abbots  Betton  would  not  carry  the 
lands  in  the  town  of  Betton,  if  it  were  distinct  from  these.  But  s  Cr.  674. 
on  the  other  side,  the  law  may  well  take  Betton  Strange  and  BuUefa^case 
Abbots  Betton  to  be  both  but  hamlets,  or  places  known,  in  one  and  Faveley 
town  called  Betton;  for  a  fine  may  be  and  frequently  is  levied  ^*^^^"'' 
of  land  as  a  hamlet,  or  lieu  conus  /  and,  therefore,  shall  be  so  Cr.  C.  276. 
intended  here.    For  else  the  mentioning  this  fine,  and  all  that  ^  ^^^  '^  ^^^ 
which  concerns  Betton  Abbots  and  Betton  Strange,  had  been  levied  of 

impertinent  in  this  case,  (Sutton,  which  is  also  in  the  fine,  not  l&nd  in  & 
u-  •  *•        X        J  *L  *  4  •  •      hamlet,  or 

being  now  in  question;)  and  the  contrary  not  appeanng, vu.  knowa 

that  they  were  several,  it  shall  be  intended  they  are  one  and  places. 

the  same.    And  the  intendment  is  the  stronger  here,  because  it 

is  not  a  total  variance  from  the  name  :  they  agree  in  the  name 

'^Betton;"  but  the  variance  is  in  respect  of  the  addition.     It 

is  frequent  in  these  and  other  countries  to  distinguish  a  town 

by  the  name  of  Upper  and  Lower,  North  and  South,  and  the 

like ;  and  yet  to  be  but  one  town.    And  the  very  indenture  of 

settlement,  14  Car.,  limits  Betton  Wood  and  Betton  Pool, 

without  addition,  to  Mary  for  jointure ;  and  yet  expresseth 

(4)  These  cases  are  slated  at  greater  length  in  Carter  80,  than  in  this  text 
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them  to  lie  in  Abbots  Betton,  and  Betton  Strange,  which  is  an 
evidence  that  they  are  both  known  by  the  name  of  Betton. 

The  next  thing  then  to  be  conridered  is,  admitting  that  this 
fine  with  proclamation,  of  lands  in  Betton  Strange,  and  Ab* 
bots  Betton,  shall  be  intended  to  be  a  fine  of  the  lands  in  Bet- 
ton in  the  declaration,— -what  shall  be  the  operation  of  this  fine  ? 
and  how  far  this  fine  and  non-claim  within  five  years  shall 
bar  the  right  of  Peter  Venables?  Which  question  will  be  con- 
siderable upon  the  merits  of  the  case  upon  a  new  action,  be  the 
law  as  it  will  upon  the  point  admitted,  if  in  truth  Humphrey 
had  no  lands  called  Betton,  or  in  Betton,  but  those  in  Betton 
Strange  and  Abbots  Betton. 

To  clear  this,  I  must  distinguish  between  that  part  of  Bet- 
ton which  was  limited  to  Mary  in  jointure,  and  the  rest;  for 
which  it  is  necessary  to  new  state  the  case  upon  the  deed. 

14  Car.  L,  a  feofiinent  was  made  by  indenture,  of  all  the 
lands  in  Betton  Strange  and  Betton  Abbots,  inter  alia/  of 
part  thereof,  vis.  all  Betton  Strange,  and  part  of  Abbots  Bet- 
ton, to  the  use  of  Hurophrej  and  Mary  for  her  jointure,  and 
the  heirs  of  Humphrey  ;  of  other  part  of  Abbots  Betton  to  bim 
for  life,  and  after  to  his  first  and  other  sons  by  her,  and  the 
heirs  males  of  their  bodies ;  and  after  to  the  use  of  him  and  his 
heirs.  And  of  the  rest,  which  may  include  other  part  of  Ab- 
bots Betton,  also  to  him  in  fee.  Then  there  is  a  coTenant  to 
pay  100/.  within  three  months  after  the  birth  of  eyery  child. 
And  it  is  declared,  if  the  payment  be  not  made  accordingly, 
the  feofiees  shall  stand  seised  of  all  the  premises,  except  such 
part  thereof  as  are  limited  for  the  jointure  of  Mary,  and  the 
premises  limited  to  the  use  of  the  heirs  males  of  the  body  of 
Humphrey  to  be  begotten  upon  the  body  of  the  said  Mary,  fbr 
and  during  the  said  several  and  respective  estates  only ;  and 
from  and  after  the  several  ends  of  those  several  estates,  of  those 
lands  also,  to  the  use  of  Peter  Venables,  &c.  and  their  beirsi 
until  they  have  fully  levied  out  of  the  rents,  issues,  and  yearly 
revenues  thereof,  every  of  the  said  sums  of  100/.,  with  damages 
for  non-payment  thereof,  after  the  rate  of  8/.  per  cent./  and 
after  the  said  sums  levied  as  aforesaid,  then  to  the  uses  and 
purposes  in  the  said  indenture  before  expressed,  any  thing 
therein  contained  to  the  contrary  notwithstanding. 

Afterwards  Mary,  a  daughter,  is  bom;  and  the  KKML  not 
paid.  Then,  1652,  there  being  then  no  son  of  Mary  the  wife 
living,  though  in  truth  not  found,  by  lease  and  release  ty 
Humphrey,  and  Mary  his  wife,  the  premises  of  Betton  Straage 
and  Abbots  Betton  are  (inter  alia)  limited  to  the  use  of  Hum- 
phrey  and  his  heirs  till  the  marriage  of  Thomas  whb  Anne 
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BticUey ;  and  after  ofBetton  Strange,  and  a  great  part  of  the 
rest  to  the  use  of  Anne  Buckley  for  life,  and  after  to  Thomas 
Mackworth,  for  ninety-nine  years,  if  he  so  Ions:  live;  and  of 
other  part  to  (he  use  of  Humphrey  for  life ;  and  after  to  the 
use  of  Thomas  for  life,  with  remainder  over.  And  a  new 
jointure  is  limited  to  Mary,  the  wife  of  Humphrey  ;  and  after- 
wards, the  marriage  having  taken  effect,  in  Michaelmas  term, 
1653,  a  fine  with  proclamation  was  levied  by  Humphrey  and 
Mary,  and  Thomas  and  Anne,  of  the  premises  in  Abbots  Bet- 
ton,  and  Betton  Strange,  and  lands  in  Sutton  to  the  use  of 
that  indenture. 

Upon  these  conveyances  it  appears,  that  as  to  the  lands 
limited  by  the  first  indenture  to  Mary  for  jointure,  which  were 
all  Betton  Strange^  and  part  of  Abbots  BeUon^  by  the  express 
words  of  the  deed,  the  feofiees  are  not  seised  of  them  towards 
the  levying  of  the  100/.,  till  the  jointure  of  Mary  determined ; 
after  the  end  of  that  estate,  then  of  these  also  :  which  words,  I 
conceive,  are  to  have  this  meaning,  that  upon  failure  of  pay- 
ment the  reversion  of  that  jointure  is  also  intended  to'  be  pre- 
sently vested  in  Peter  Venables  and  the  other  feofiees,  and 
not  to  wait  till  Mary  be  dead.  But  the  possession  daring  the 
estate  in  jointure  is  not  liable  to  the  payment  thereof.  As  in 
the  common  case,  if  I  limit  lands  to  one  for  his  life,  and 
after  his  death  to  another ;  though  I  limit  it  after  his  death  to 
another,  yet  he  hath  a  present  estate,  but  to  take  effect  in  pos- 
session' after  the  other^s  death.  If  th6  law  here  were  otherwise, 
(hat  the  lands  in  jointure  were  not  liable  to  the  100/.  during* 
the  estate  In  jointure,  it  would  be  as  strong  for  my  conclusions; 
for  then  tli^  ^ntry  6f  the  plaintifl^  was  nbt  gbod  into  these  lands 
2tA  long  ad  that  estate  limited  in  jointure  continues,  which  iff 
yet  doth,  Mary  being  alive.  But  1  think  the  use  of  the  rever- 
siow  of  the  jointure,  for  the  levying  of  the  100/.  upon  non  pay- 
nkent  thereof,  vests  in  Peter  Venables ;  so  that  after  failure  of 
payment,  ill  construction  of  law  Humphrey  Mackworth  and 
his  wife  bav6  An  estate  for  their  lives  in  jointnre,  the  revei^ion 
ftt  Peter  Vertables. 

Thea  i^hen  Humphrey  and  Mary  his  wife  base  and  release 
part  to  the  use  of  Anne  Buckley  for  life  ;  and  other  parts  to 
the  ase  of  Humphrey  for  life,  with  remainder  over;  this,  as  to 
jointure  Ibnds  of  Mary,  vests  a  good  estate  determinable  by 
their  deaths,  and  no  forfeiture  by  the  lease  and  release ;  yet  the 
Ane  by  them  and  Thomas,  and  Aane  Buckley,  works  a  forfei- 
ture :  but  there  being  no  entry  within  five  years,  Peter  Ye- 
naUes  is  barred  of  his  entry  for  a  forfeiture  during  the  Kfe  of 
Mary,  though  perhaps  he  may  have  a  new  five  years  after  their 
deaths.    As  in  Lawn  and  Tooker*s  caie,  tenant  for  life  teviea  9  Co.  78. 


620 


Judgments  and  judicial  arguments 


1666. 


Thomason 

V. 

Mack- 


If  a  feoffinent 
be  to  the  use 
of  A*  and  his 
heirs  quout- 
que  he  fail  of 
payraent  of 
so  much 
money,  and 
after  to  the 
use  of  B.  and 
his  heirs } 
and  A.  levy  a 
fine,  and  then 
fail  in  the 
payment;  B. 
IS  not  barred, 
although  he 
enter  not 
ivithin  five 
years.    But, 
if  in  such 
case  A.  fail 
in  the  pay- 
ment, and 
then  levy  the 
fine,  and  five 
years  pass 
ivithout  entry 
of  B.,  query 
whether  the 
nonclaim 
shall  bar. 


a  fine  with  proclamations,  and  five  years  pass,  he  in  reversion 
or  in  remainder  shall  be  barred,  but  shall  have  five  years  de 
novo  after  the  death  of  the  tenant  for  life.  But  now  ibr  the 
rest  of  Abbots  Betton  not  in  jointure,  all  the  uses  of  it  ceased 
upon  non-payment  of  the  100/.,  as  well  of  those  lands  li- 
mited to  the  first  son  by  Mary,  as  the  rest;  for  the  exception 
of  the  premises  limited  to  the  use  of  the  heirs  males  of  the 
body  of  Humphrey  to  be  begotten  was  void,  there  being  no 
such  limitation  ;  or  if  that  shall  be  intended  of  the  use  limited 
to  the  sons  by  Mary,  yet  there  being  in  truth  nosonsatthe 
time  of  the  fine  levied,  the  other  uses  to  Humphrey  were 
ceased. 

So  that  now  this  is  the  case  in  effect,  as  to  all  the  rest  of 
Abbots  Betton,  not  limited  in  jointure  by  the  limitation  of  use 
in  the  feolTment,  Humphrey  Mackworth  is  seised  io  him,  and 
bis  heirs,  proviso  if  IQO/.  be  not  paid  within  three  months  after 
the  birth  of  Mary,  that  then  the  feoffees  shall  stand  seised 
thereof  to  the  use  of  them  and  their  heirs,  till  the  100/.  and 
interest  of  it  raised,  and  after  to  the  former  uses.  The  money 
is  not  paid,  whereby  the  use  ceaseth.  The  feoffees  do  not 
enter.  Humphrey  Mackworth  makes  a  lease  and  release  io 
fee  ;  and  then  levies  a  fine  to  the  releasees,  with  proclama- 
tion, and  five  years  pass ;  whether  tbia  bars  the  entry  of  the 
feoffeps } 

I  hpld  it  doth. 

(e)  If  a  feoffment  be  made  to  the  use  of  A.  and  his  heirs, 
qiiousque  he  fail  of  payment  of  so  much  money ;  and  after  to 
the  use  of  B.  and  his  heirs ;  if  A*  levy  a  fine,  and  after  (ail  in 
payment  of  the  monies,  and  B.  enters  not  within  five  years,  yet 
it  bath  been  held  he  is  not  barred ;  for  A.  had  a  good  estate 
when  he  levied  the  fine,  and  he  might  lawfully  levy  it ;  and 
though  B.  claimed  not  under  the  fine  levied,  yet  the  right 
accrued  to  B.  after  the  fine  levied.  But  if  A.  had  failed  of 
payment,  and  then  had  levied  the  fine,  and  five  years  had 
passed  without  entry  of  B.  (which  comes  nearer  to  our  case, 
the  fine  being  levied  after  the  non-payment  of  the  100/. ;  and 
after  the  right  accrued  to  Peter  Venables  to  enter)  it  is  more 
difficult  to  determine  whether  the  nonclaim  within  five  years 
shall  bar  B.,  or  qo  ;  for  it  may  be  said,  if  the  use  to  A.  be 
wholly  determined  before  the  fine  levied,  then  his  possession 
is  only  quasi  as  tenant  at  sufferance,  and  when  he  levies  a 
fine,  paries  ad  Jinem  nihil  habuerunt^  and  so  the  fine  shall 
i)ot  bar. 


(e)  In  Carter's  report  of  Thoraason  v.  Mackworth  this  part  of  the  case  is 
stated  with  great  incorrecta^ss.  .    . 
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][Note.^A  freehold  passeth  by  bargain  and  sale  without        1668. 
entry  or  claim ; — why  not,  by  the  same  reason,  another  estate      >^^^^^ 
by  way  of  use  shall  cease  to  one,  and  settle  in  another  without    -^B<>i<^ev 
entry  and  claim ;  though  not  to  bring  an  action  of  trespass,  yet       Mack- 
to  settle  the  freehold  in  him?   And  this  is  the  usual  con«      worth.^ 
veyance,  where  a  contingent  executory  use  is  limited — ^to  limit  SpringiDg 
it  to  one  quousque^  &c.,  and  after  to  another^  upon  the  con-  "^^ 
lingent  happening,  the  one  use  ceaseth,  and  the  other  ariseth 
in  an  instant.] 

If  it  be  not  determined  till  the  entry  or  claim  of  B.  when  be 
had  an  estate ;  and  it  was  lawful  for  him  by  fine  to  convey  it; 
and  B.  not  haying  an  estate  till  entry  or  daim,  it  was  not 
turned  to  a  rights  And  it  is  resolved  in  Podger^s  case,  that  ^^*  ^^^ 
no  fine  or  warranty  shall  bar  any  estate  in  possession,  reversion, 
or  remainder,  which  is  not  divested,  and  put  to  a  right ;  and 
the  reasiNi  is  there  given,  for  he  that  hath  an  estate  or  interest 
in  him  cannot  be  put  to  his  action,  entry,  or  claim ;  for  he 
hath  that  which  the  action,  entry,  or  claim  would  vest,  or  give 
unto  him.  So  in  our  principal  case,  it  may  be  said,  that  when 
Humphrey  Mackworth  levied  the  fine,  he  had  failed  in  pay« 
ment  of  the  money ;  and  if  the  estate  in  fee  were  vested  in 
Peter  Yenables  without  entry  or  claim,  then  Humphrey 
Mackworth  had  nothing  in  the  land ;  and  partes  Jinis  nihil  ha* 
buerunt.  If  it  were  not  vested  in  him,  then  Humphrey  had 
still  the  estate,  and  Peter  Yenables  his  estate  or  interest  not 
turned  to  a  right,  and  so  not  barred  by  the  fine. 

But  if  Peter  Yenables  have  a  right  only  to  a  chattel  upon 
nonpayment  of  the  100/.,  the  case  may  be  said  to  difier ;  fi>r 
that  he  leaves  a  reversion  to  Henry  Mackworth,  whereof  a 
fine  might  be  levied;   and  whether  he  hath  a  fee  simple  or 
a  chattel  upon  failure  of  payment  was  touched  only  at  the  bar, 
but  1^0  opinion  delivered  in  it ;  nor  shall  I  now  determine  it.  C.  C.  as. 
Much  may  be  said  that  it  is  but  a  chattel ;  for  though,  in  the  s  Co/ss. 
Bishop  of  Bath*s  case,  it  is  said  to  be  resolved,  that  if  A.  lease  3  Cro.  sis. 
land  of  the  value  pf  20/.  per  ann$tm  to  B.>  till  81/.  be  levied  of  4  Co.%8! 
the  issues  and  profits,  that  this  is  but  a  lease  at  will  without  li- 
very ;  yet  it  hath  been  received  for  law,  that  in  case  of  use  as 
well  as  devise,  it  being  a  sum  in  gross,  which  perhaps  might 
never  be  paid,  but  to  be  paid  out  of  the  rents  and  profits,  that 
it  is  a  chattel.    And  then  the  limiting  of  it  to  him  and  his  heirs 
will  not  alter  the  nature  of  a  chattel;  and  it  seems  more  rea- 
sonable so  to  construe  it  in  this  case,  because  there  is  a  limita* 
tion  over  to  the  former  uses. 

But  be  that  as  it  will  be,  as  to  this  point  of  a  bar  by  fine  and 
nonclaim^  it  will  not  alter  our  case;  for  if  Peter  Yenables  have 
an  interest,  be  it  to  a  chattel  or  to  a  fee,  if  it  be  tifrned 
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laoo^        to  a  ri^ht,  the  flfle  imn  it ;  if  not  tamed  to  a  rigflit,  it  doth 
not  bar. 

Sanders'  ease,  ai  it  it  in  put  in  Saffin's  case,  seems  to  be  tbh : 
A  lease  for  years  beiA^  in  esse^  another  lease  was  made  to 
Sanders,  to  be^in  after  that  exfiired.  The  first  lessee  is  ou^tetf, 
and  the  lessor  disseised ;  and  the  disseisor  levies  a  fine,  tlien 
the  first  terra  expired ;  and  he  that  hath  the  future  interest 
enters  not  within  fite  years ;  yet  the  fine  and  nonclaim  sball 
not  bar  him  ;  for  it  is  clear  law  the  disseisor  at  first  did  not 
divest  the  future  interest,  but  that  he  might  hare  graMed  it 
over;  and  then  it  not  being  turned  to  a  right  before  the  finf^ 
levied,  and  so  not  divested  when  the  fine  was  levied,  it  i^  sbid 
the  fine  should  not  bar  it ;  otherwise,  if  be  had  a  present  i^i^ 
of  entry,  before  the  fine  le^'ied,  though  he  had  D6t  actually 
entered. 

This  case  of  Saunders  is  reported  otherwise  in  9  Cr.  6hj 
where  it  is  the  opinion  of  three  Judges,  that  though  the  fin^  h6 
levied  beftt^e  the  future  interest  commence,  yet  after  it  #A9 
commenced  be  is  tied  to  five  years;  and  some  others  Save  de- 
livered the  like  opinion. 

Upon  the  warrant  of  these  c^ses,  some  have  made  a  dii^t^ii€6 
between  a  Idase  for  years  made  to  commence  after  aiMher 
after  Mother  leas^,  and  the  first  lease  expiring,  the  reversioner  enters,  atfd 

fi^ixp'iriJi!  *«^»^ ^  ^^^  *^* *•"»  *"^  ^"**  nonclaim  shall  bar;  for  H  ihts 
therever-  turn^  to  a  right.  But  if  the  reversioner  had  not  entered,  tM 
ud  toviina"'  the  first  lessee  had  continued  in  possession,  and  (he  revereiotffer 
fine,  this  fine  had  levied  a  fine,  it  had  not  barred.  So  if  a  man  king  in 
peasessfotf  make  a  lease  to  commence  two  years  henetf,  iMd 
after  the  f w6  yea<*s  he  continues  possession,  and  levi^es  a  fine, 
they  say  Ihia  fiiVe  and  nonclaim,  it  being  but  a  cotitinnancer  df 
tbe  ferAief  posicAnion,  when  he  levied  his  fine,  shaH  vMlmtr; 
Md  by  the  same  reason  it  maj  be  urged  ttakt  HumpfaVey 
Mackwortb^  being  in  possession  wbto  he  levied  the  fine,  ahd  it 
befcig  a  conlfinnanc^  of  his  ancient  pos^essioil,  #hich  waH  law- 
Aily  and  so  Peter  VeMAle^'  ii^tei^f  liot  tnmed  to  k  right,  WHM 
fiAe  was  levied,  this  fiiie  and  noAchim  sbafl  not  baf . 

being  in  possearionf,  make  a  lea^  to  eomtaB^c^  t^o  yeSiV^  htsnce,  and  after  the  twb 
yean  he  continaes  posseasioay  and  levies  a  fin<»,  this  snail  not  bar.    Q!atry. 

Btft  #hat  t&^  Ittw  is  in  those  other  cases  I  shall  not  go 
rix^of  «oW  i&  deterniine^  for  it  may  be  said  on  the  othei^  aide 
ttat  ^n&f^  fiAd  ifMir,  whteb  is  a  feofiment  of  record,  by  the 
raveraieMr j'  t^rn^  the  estate  Where  4her6  was  il^  pre^Mt  aftility 
to  enter  to  a  right;  and  that  it  is  guflfoi^  if  H  be  turli^  to 


See  Henning 
and  Braba- 
zon.    Arga- 
ments,691. 


Where  a  lease 
for  years  is  to 
commence 


with  non< 
claim  shall 
hart  other- 
wise, if  the 
first  lessee 
had  conti- 
nued in  pes^ 
seauod,  and 
the  rev6f  • 
sionethild 
levied  a  fidt. 

Whether, 
where  if  one 


(/)  Mis'  ref<frelicei^  hi  the  hifld#iltiDg  of  the  t»tof  the  niafltteriilt 
See  pp.*  2.  Hid  1 U  of  M  pVesiMt  VolaM. 
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ft  right  by  the  fine,  though  not  before;    and,  therefore,  I  IdOft. 

shall  not  deliver  my  opinion  in  that  case  of  a  feoffment  to  thfe  ^«^^^v^^ 

iige  of  one  and  his  heirs,  quousque  failure  of  payment,  or  the  Thohasoiv 

like,  and  after  to  the  use  of  another  ;  and  after  failure,  he  con^  ^' 

tinuing  in  possession,  levies  a  fine,  whether  this  with  non*  worta! 

claim  shall  bar,  or  not.    These  and  the  lilie  cases  are  very  Ct6\et  aitd 

fit  to  be  settled,  there  being  much  diversity  of  opinion  in  Trevethin's 

.  case.   At^, 

tM^.  690. »). 

But  that  which  guides  my  opinion,  that  this  fine  and  non«  Mayor  an^ 

claim  in  our  case  is  a  bar^  is  this  : — Here  is  a  conveyance  to  Commooaftjr 

the  use  of  Humphrey  Maokworth  and  his  heirs,  quousque  Alford,  Tcr!* 

fiiilure,  and  after  to  Peter  Venables.     Humphrey  fails  in  pay-  575.  and  iCr. 

ment,  whereby  the  continuance  of  his  possession  at  best  is  bat  ^^^j™^ 

as  tenant  in  sufferance.  Then  he  makes  a  lease  for  five  years  to  lock's  i 


Sir  Robert  Eyton,  &c.,  by  virtue  whereof  they  were  pos- 
sessed ;  for  so  is  the  verdict.  If  a  lease  for  years  by  tenant  at 
will  makes  a  disseisin,  a  fortiori  ''  will  a  lease,"  by  a  tenant  at 
sufferance,  with  the  entry  of  the  lessee^  turn  the  interest  to  a 
right.  But  it  goes  further,  for  there  is  a  release  also  of  the 
inheritance  to  them  to  those  uses.  So  that  here  is. a  meddling, 
and  disposing  of  the  interest  and  inheritance  ef  the  land ;  and, 
therefore,  it  puts  the  interest  and  estate  of  Peter  Yenables, 
who  bad  a  present  ability  and  power  to  enter,  to  a  right.  And 
it  being  thus  put  to  a  right,  tbe  fine  is  levied ;  and  so  it  bath  its 
influence  upon  a  nonolaim. 

The  very  principal  case  of  SaiBn  is  upon  this  ground  ^*-ll  5  Cr.  144; 
lease  was  made  for  years,  to  begin  after  tbe  determination  of 
a  former  lease  expired.  He  that  bad  the  ftitartf  iaierest  Mtered 
not :  bat  the  reversioner  enters,  and  makes  a  feofinent,  and 
after  levies  a  fine.  Resolved^  that  Ibis  fim  and  non-claim 
barred  the  future  interest ;  for  when  the  fiitare  interest  com* 
menced,  although  be  did  not  enter,  and  so  could  bring  no 
action  of  trespass  ;  yet  he  had  a  present  estate  in  the  ltfnd| 
which  might  be  divested ;  and  by  tbe  feoffment  it  was  tttrned 
into  a  right.  Not  that  the  Krery  did  it ;  for  the  reversiciMr 
himself  had  right  to  tbe  iVeebold  upon  which  the  livery  was  to 
work :  but  the  intermeddling  with  the  possession,  and  aes)gfl<« 
ing  an  estate  over,  tamed  it  to  a  right ;  for  there  could  not  be 
two  several  possessions  at  the  same  tisse  by  several  titles*  And 
tbe  feoffment  had  settled  the  possessfon  in  the  foofber;  ftid^ 
therefore  it  coffid  not  be  also  in  him  that  had  tbo  kitws 
Hifefesf  ■ 


(g)  This  case  is  stated  id  Hemming;  t.  Bhtbaxoa,  tn  pm$  It.  df  this 
TOntme. 
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1666.  So  if  a  man  make  a  lease  to  begin  presently,  the  lessee 

J,  before  entry  may  grant  it  over,  although  the  reversioner  do 

^^  continue  in  possession:  but  if  the  reversioner  do  make  a  pre- 

Mack-  ^nt  lease  to  another,  who  enters,  now  this  first  lease  is  turned 

WORTH,  to  a  right,  and  he  cannot  grant  it  over  till  he  have  by  entry 

Leue  made  cleared  it  from  the  possession  of  the  second  lessee.    So  in  our 

sentl^rtEe^  case  here,  the  making  of  the  lease  and  release  by  Humphrey 

Jessee  may  Mackworth  was  an  actual  disposition  of  the  possession  of  the 

althoQgh  the   lease  and  release  was  made,  and  to  Peter  Venables  also ;  and, 

^^^^?      therefore,  Peter  Venables*  interest  was  turned  to  a  right,  to 

poasewion.       be  revested  by  entry ;  and  the  fine  operated  upon  that  lease 

Butif  rever-    and  release,  so  that  no  claim  being  within  five  years,  he  is 
sioncr  make     i_       j  .      ,.     is  j  i  • 

a  present    x    barred  by  the  fine  and  non-claim. 

'h^  ^k  ^"^        ^  ^^^  '  ^^^^  ^^^^  ^^^^  ^^^  merits  of  the  case :  the  profit 
ten,  the^fint    I'cceived  by  Humphrey  Mackworth,  or  Thomas  Mackworth, 
lease  If  turned  or  his  wife,  or  any  others  claiming  under  them,  shali  not  be  ac* 
omnof  be*"^^  counted  to  go  in  satisfaction  or  discharge  of  the  monies  to  be 
granted  over,  raised  by  Peter  Venables,  but  that  be  might  hold  over.    But 
as  to  Betton,  he  is  barred  by  the  fine :  but  ought  to  have  judg- 
ment for  so  much  as  lies  in  Crowkill. 
Construction       As  to  the  defects  in  the  verdict,  that  in  part  has  been  already 
of  verdicu.     gpoken  to :  but  one  thing  hath  been  mainly  insisted  upon,  as 
that  which  makes  the  verdict  void,  and  that  a  venire  facias  de 
novo  ought  to  issue  :  viz.  that  it  is  found  that  the  premi^^s  in 
Betton  Strange,  Crowkill,  and  Abbots  Betton,  are  of  the  yearly 
value  of  120/.    And  it  is  thereupon  urged  that  the  verdict  is 
naught ;  for  that  it  is  not  found  distinctly  how  much  the  value 
is  of  Csowkill,  and  how  much  of  each  of  the  Bettons,  the  100/. 
being  to  be  raised  out  of  part  presently,  and  not  out  of  the  rest 
till  the  particular  estates  determined.    I  think  the  strength  of 
the  objection  is  rather  in  this,  that  there  are  divers  other  lands 
in  Sutton,  Coleham,  Brace  Meale,  Berrington,  St.  Julians, 
&c.,  which  are  not  in  this  action,  liable  to  the  payment  of  the 
100/.,  and  the  lOOil  with  damages  might  have  been  raised  out 
of  them ;  and  so  non  constat  but  that  the  100/.  is  raised, — 
that  the  plaintiffs  had  any  title. 

To  this  objection  it  hath  been  answered,  if  it  do  not  appear 
whether  the  100/.  be  raised  or  not,  then  it  shall  be  taken  not 
to  be  raised,  and  there  appears  to  have  been  a  good  estate  to 
the  plaintiff;  and  so  much  as  js  for  the  plaintiff's  advantage 
7  Co.  74.  is  enough  for  him,  as  in  Ughtred's  case.  And  the  defeat  of  the 
verdict  is  of  the  defendant's  part,  on  whose  behalf  the  deter* 
mination  of  the  estate  ought  to  be  found  :  as  if  an  estate  ptfr 
outer  vie  be  found^  and  not  the  death  of  ceslui  que  vie^  it  shall 
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in  a  verdict  be  onderstood  to  continue  ^  otberwiee  in  plead*       1666; 

This  answer  doth  not  at  all  satisfy  me.    Where  there  is  a    Thomasok 

particular  conclusion  upon  a  verdict,  there  not  only  where. no      Ma^c* 

title  is  found  for  the  defendant,  as  in  Goodal's  case,  but  where      wortii. 

no  title  is  found  for  the  plaintiff,  as  in  Legates  case,  10  Co.,  109^  Goodairs 

and  Brocknian's  case,  Mich.  4  Car.  Scaec,  the  Court  shall  ^^*  ^^ 

doubt  of  nothing  but  what  the  jurors  doubt  of:  but  where  g.  ssi,  soo. 

the   conclusion  is,   sed  uirum    super  tot.   maUri.  in  fortnd  Where  the 

4  conclusion 

prmdictd  per  juratores  prcedictos  informd  prtBdicta  comperia^  upon  the  ver- 

the  defendant  be  culpabilis,  or  not^Juratores  ignorant^  and  put  diet  is  parti- 
it  upon  the  Court,  there  the  lessor  of  the  plaintiff  must  shew  thieXoart'^^  * 
a  title  for  himself.    And  the  case  of  a  verdict  is  not  to  be  shall  doubt 
likened  to  Ughtred's  ease,  and  eases  of  pleadings ;  for  there  it  j^uft^SatShe 
is  su4[icient  to  shew  so  much  as  makes  his  case ;  and  the  other  Junm  doabt* 
as  the  case  requires  may  reply,  or  rejoin  upon  it,  if  but  part  of  ® ^ereno  uSe 
the  case  be  set    But  if  it  appears  upon  a  verdict  that  the  is  found  for 
lessor's  title  may  or  may  not  be  determined  notwithstanding  Ml^bu?^' 
the  verdict,  nothing  can  be  added  tait  to  infoirm.lheCourt^i  where  no  title 
and  a  venire  facias  de  vtoeo  ought  to  issue-   Asfor  the  cci8e.»fouiidfor 
where  it  is  not  found,  that  the  cestotfuc  me  was.  living,  that  ivberethe  ' 
was  upon  another  ground;  for  tbe  Jury  having  found  thi  conclusion  is 
lease,  the  law  will  intend  tbey  found  him  living;  for  otherwise  ^p^,!*^^ 
the  tenant  could  not  lease.  mat.  inform. 

But  the  answer  I  give  to  these  objections  is  this :— it  is  not  ^^f]^^. 
necessary  upon  this  verdict  to  find  any  values  at  all  of  the  inform.  prauL 
lands ;  it  is  found  that  the  SOO/.  payable  upon  the  births  of  ^^^^J]^^^ 
Peter  and  Mary  nandum  saUsfacL,  nee  soluL  sunt.    Ergo^  they  aOpoH.  or 
are  due  and  unpaid  at  the  time  of  the  action  and  verdict;  and  ^^^'^^^? 
it  shall  be  understood,  being  in  a  special  verdict,  that  the  pat  it  on  the 
whole  SOO/.  is  unpaid :  but  if  any  part  be  unpaid,  the  estate  in  \^^^^  *^^^ 
the  whole  remains,  whatsoever  the  value  thereof  is.  t^^  plaintiff 

One  thing  more  may  be  objected  : — that  it  is  found  that  the  must  shew  a 
money  is  not  satisfied  nor  paid,  but  not  that  the  money  is  not  ^^  ^'   ^^ 
raised :  but  I  conceive  this  is  too  great  a  nicety  to  be  insisted  G.  S07. 
upon  in  a  .special  verdict ;  for  the  verdict  is  all  one  as  if  he 
had  said  it  is  not  satisfied  to  Peter  Venables,  or  the  co-trustees; 
for  the  matter  of  their  verdict  is  not,  whether  the  money  be 
now  satisfied  to  the  daughter,  or  any  else  that  concerns  the 
jurors ;  for  the  payment  to  the  daughter  either  before  or  after 
three  months  is  nothing;  it  must  be  paid  to  the  feoffees.    Theo 
the  verdict  must  be  understood  when  the  jurors  say  it  is  not 
satisfied,  as  if  they  had  expressly  found  that  the  money  is  not 
satisfied  to  the  feoffees:  if  the  money  were  raised  by  thefeoflfoes^ 
it  is  satisfied ;  and  if  not  satisfied,  it  is  not  raised. 

But  to  both  these  objections  I  further  say,  that  upon  the 
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verdict  itself  tiifiieient  appcara,  that  the  money  was  not  raised^ 
but  that  Humphrey  and  his  assigns  received  the  profits ;  for  it 
appears,  and  so  is  found,  that  Humphrey  was  seised  by  virtue 
of  the  first  indenture,  made  to  Peter  Venablea  and  others.  No 
entry  at  all  is  found  to  be  made  upon  him ;  that  he  after  bar* 
gained  and  sold  for  years; that  he  released  the  fee  to  new  uses^ 
and  covenanted  that  he  was  then  seised ;  that  he  and  hia  son^ 
and  others,  according  to  those  uses  levied  the  fine ;  that  Horn* 
phrey  died  Jan.  L,  and  the  next  day  after  his  death  Thomas 
entered  Jan.  8,  1654 ;  and  that  when  Peter  Venahles  entered, 
Dec.  1|  IS  Car.  S.,  and  made  th^  ejectment  lease,  Thomas 
Mackworth,  the  same  day,  ousted  the  lessee.  So  that  here  is 
a  necessary  and  violent  intendment  (which  is  sufficienl  in  a 
wrdict)  that  from  the  first  aettkment  Humphi^,  and  those 
who  claimed  under  him,  received  the  profita  of  the  lands  liable 
to  the  payment  of  the  100/. 

An  objection  was  made  that  Dorothy,  the  mother  of  Thomas^ 
bad  part  in  jointure;  and  nonconstai  what  part,«id  so  it  might 
be  these  in  question ;  and^  therefore,  the  verdict  not  finding 
what  they  were,  or  the  vjalue  of  them,  is  void. 

lEteap.  1.  It  is  not  found  expressly  in  the  verdict  that  Dorothy 
had  any  jointure,  but  only  an  exception  out  of  the  estate  of  the 
feofiees  foe  raising  the  100/.,  vis.  excefk  ao  many  thereof  as  are 
now  in  jointure,  vis.  at  the  time  of  the  deed^  made  to  Dorothy 
bis  mother,  and  Mary  hia  wife,  for  their  respective  estates ; 
and  after  of  those  lands  also  to  those  usea,  whi^h  concludes 
not. 

Secondly,  It  appears  that  Thomas  waa  after  seised,  and 
leased  and  released  to  uses.  This  being  found  by  jury  it  shall 
not  be^ intended,  by  disseisin,  but  either  by  death,  or  surrender 
of  Dorothy,  or  other  lawful  way,  if  the  contrary  be  not  found. 
Also  the  entry  of  Thomas  is  found  into  the  lands  in  question 
after  the  d»ath  of  her  fother;  this  shall  not  be  intended  by 
disseisin* 

But,  tUrdly,  Admit  Dorothy  had  a  jointure,  yet  it  appears 
by  verdict  that  Thomas  was  aeised  in  his  demesne  as  of  fee  of 
the  landa  in  Ihe  declaration ;  and,  therefore,  they  could  not  be 
any  part  of  Dorothy'a jointure. 

And,  fourthly,  It  may  be  oolleotc^d  that  Dorothy's  jointure 
was  only  a  rent  of  150/.  per  OMnum  issuing  out  of  Sutton-houte 
and  landa^  and  Goleham,  not  now  in  question. 

So,  as  I  said  before,  I  think  judgment  ought  to  be  given  for 
the  plaintiff  for  so  much  of  the  lands  in  question  in  the  ^ 
elaration  as  lies  in  Crowkill ;  but  not  for  that  whidi  iiea  ia 
Betton. 
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Hil.  15and  16  Car.  3.  Rot.  139K 
POOTE  V.  BERKLEY,  (a) 

(A  lease  limited  to  begin  after  the  end  of  i^  lease  of  thirty  years 
made  39  Elif«,  whereas  the  lease  referred  to  was  dated  4i  Eliz. 
shall  begin  from  the  date  of  the  lease  granted. 

Effect  of  misrecitals. 

CoMtnwtloa  of  deeds. — Estoppels.) 

Bbipomav^  C.  J.  Harg.  MSS. 

Tbe  caeo  upoo  tka  reooid  of  the  speeial  Twdiet  ie  this :~  ^^^^«  ^^'* 
The  prior  and  coatent  of  Bodwia,  ISOet.  S9H.  8^  lyectfimu 
(inter  aUa)  lease  the  laads  in  question  to  John  Man- 
daj  and  tieo  others,  for  ninely^siz  years,  pos^  del.  at 
601.  rentfi^oaiitiiis.  Queen  Elioabeth  being  aeiped 
of  the  rerorsion,  9S  Apvilis,  AS  Elis.  demised  the 
same  to  John  Munday,  from  the  end  of  that  term  of 
niqety-six  years  fiir  tifirty  years,  at  the  said  rent  of 
60/.  The  reversion  of  the  psessiies  being  oame  to 
the  Earl  of  Holland  and  others,  as  trasfees  for  the 
Queen  mother  for  90  yeiirs,  she  and  her  trustees  by 
indenture,  14  Car.  1.,  reciting  that  Queen  BUzahstfi 
by  her  letters,  patent,  bearing  date  98  Apr.  SSEIssl 
(whereas  it  was  49  Elia.)  had  demised  the  premiasa 
to  John  Mundy,  his  eseotttors  and  administratoirs^ 
exoept  as  in  the  said  letters  patent  \^  excepted,  haienr 
dum  to  the  said  John  Mundy,  his  executors  and  as* 
signs,  from  the  end  of  the  term  of  96  years,  made  of 
the  premises  to  John  Mundy,  and  the  vest  by  the 
prior  and  convent,  by  indenture,  18  Qct.  89  H.  8#,  as 
by  the  said  letters  patent  appearietb«  And  thai  the 
reversion  expectant  upon  the  said  demise,  eame  to 
the  said  Earl  of  Holland  and  others,  trustees  k^  the 
Queen  mother,  &c  debito  modg^  for  the  residue  of  a 
term  of  99  years,  to  be  accounted  from  Mich.  14  Jan. 
And  that  the  Earl  of  Holland  and  ottvsss»  the  said 
trustee^  being  possessed  thereof  fiur  divers  years  then 


(e)  S.  C.  Carter  147,  whore  the  firmed  upon  %  writ  of  err^r  is\  the 

argofientsof  the  other  Judges  are  King's  Bench  i   }  Siderf.  46Q{   ^ 

reported,  two  of  whom  agreed  with  also  the  same  case  in  1  Lev*  S34 } 

Sir  Orlando  against  the  opinion  of  I  Yentris  83,  88 ;  S  Keb.  32S,  480^ 

Tirrell,  J.     This  decision   in  the  514,  Sll,  e54,and  STS.    See  Rowe 

Common  Pleas  was  afterwards  a&  v.  Hantiogton,  Vangh.  73. 
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}^^^  ^  enduring,  the  Queen  and  her  trustees  in  eonsiderati<rtt 

of  60/.  rent,  reserved  payable  during  the  continuance 

of  that  lease,  made  to  Mundy,  over  and  above  the 

Berkley.  ^^^  reserved  upon  Uiat  lease,  demise  tbe  premises  to 

Francis  Godolphin,  (under  whose  title  the  plaintiffs 

claim),  habendum^  (roin  the  determination  of  the  estate 

term,  and  interest  in  the  premises  granted  by  the  said 

late  Queen  id  the  said  recited  letters  patent  made  to 

the  said  John  Mundy  as  aforesaid,  for  SI  years,  ren- 

dering- during  the  continuance  of  the  term  of  tbe  said 

John  Mundy,  in  the  said  lease  and  premises  granted 

by  the  said  late  QueeaElizabeth,  601.  per  annum  over 

and  above  the  rent  of  60/.  thereujflon  reserved,  and 

after  during  the  said  tehn  of  81  yeavs  in  reversion 

thereby  granted  ISO/.. pf J? fluiiiM.     .    . 

.  The  question  in  general  is,  what  interest  passelh  to  Francis 

Godolphin,  his  estate  for  twenty-one  years  being  limited  ta 

begin  aftor  the  end  of  a  l^se  of  thirty  years  made  3S  Eliz.  ^ 

whereas  there  was  none  such,  but  one  dated  4S  Eliz.  for  thirty 

years* 

To  clear  this  case  as  to  tbe  point  of  &ct : — Henry  the  Eigiith 
beginning  bis  reign  in  April  1509,  the  lease  for  ninetj-six 
yearsy  beginning  18  Oct.  S9  H.  8.,  must  be  made  in  October 
15S7,  which  was  twenty-dght  years  complete  of  his  reign,  ei 
quod  excurrit  between  April  and  October;  and  then  th'e 
ninety-six  years  ended  October  16S3.  Then  the  lease  for 
thirty  years,  made  48  Eliz.,  to  begin  from  the  end  of  the  lease 
for  ninety-six  years,  rccera  began  in  October  1633 ;  and  ended 
in  October  1663.  And  if  the  lease  for  twenty-one  years,  to 
Godolphin  had  right  recited  that  lease  for  thirty  years,  and  so 
begun  after  the  end  of  it,  as  was  intended,  it  had  begun  in 
October  1663 ;  and  would  be  yet,  for  the  most  part  of  Uie 
years,  in  being. 

But  in  regard  it  was  made  in  reference  to  a  lease  made 
38  Eliz.,  whereas  there  was  none  such,  if  it  be  to  begin  from 
the  date  of  it,  which  was  IS  Martii,  14  Car.,  1638,  then  it 
began  during  Mundy^s  lease  for  thirty  years,  and  ended 
18  Martii,  1650,  before  the  end  of  that  lease  to  Mundy  for 
thirty  years,  and  then  the  plaintiff  hath  no  title. 

It  is  put  for  a  rule,  C.  C.  46:  ^^  if  a  man  by  his  indenture  of 
lease  either  recite  a  lease  which  is  not,  or  is  void ;  or  misrecite 
a  lease  in  point  material,  which  is  in  etie,  habend.  from  the  end 
of  the  former  lease,  this  lease  shall  begin  in  course  of  time 
from  the  delivery  thereof;"  and  he  cites  3  E.  6.  br.,  leases  6S; 
Com.  148.  Throgmorton  and  Tracy^s  case,  and  some  other 
cases  for  it ;  which  go  no  further  than  to  prove^  tbat  if  a  lease 
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he  made  habendum  after  the  lease  made  thereof  to  J.  S.,  and        idG6.  t 
J.  8.  had  no  lease  thereof,  it  shall  beg;in  presently :  and  so     ^«^^^^^^^ 
also  in  the  Brahop  of  Bath's  case,  6  Co.  36.    That  if  A.,  reciU  '    ^^^^^ 
ing  that  B*  bath  a  lease  for  years,  demiseth  the  land  to  C.  for    Berklet. 
years,  to  commence  after  the  end  of  the  former  lease,  and  in 
truth  there  is  no  such  former  lease,  the  lease  to  C.  shall  begin 
presently;  for  in  judgment  of  law  a  void  limitation  of  the  com-  Avoidlimiu- 
mencement  of  it  and  no  limitation  is  all  one.  for  the  com- 

Which  cases  do  not  directly  reach  to  prove,  that  a  lease  to  mencement 
begin  after  a  lease,  misrecited  in  a  point  material,  which  is  tn  ^uiv^t^\o 
esse,  ifUie^inetier  points  material^  certainly  recited^  shall  begin  no  limitation 
presently,  which  yet  is  our  case.     And  the  cases  may  seem  «f  ^'^eatall. 
much  to  diler,  between  a  lease  for  years  limited  to  begin  after 
a  lease  made  fir  Ueenty^-one  years  to  J.  S.,  who  had  no  lease 
ai  all^  and  a  lease  fer  years  limited  to  begin  after  a  lease  made 
40  J*.  5.,  32  EU%*  fir  twenit/'one  years^  but  it  xdos  daied^  not 
SS,  bui  4Si  EUz.^  for  there  is  in  the  latter  case  certainty  enough, 
notwithstanding  that  falsity.    There  was  a  lease  made  to  J.  S. 
for  twenty-one  years,  and  but  one  lease  to  him  for  those  years; 
and  if  the  addition  of  the  date  of  the  lease,  or  the  year  of  the 
^ueen,  had  been  omitted,  yet  there  had  been  certainty  enough ; 
and  utile  per  inutile  nan  vitiatur. 

And  this  diflferenee  of  the  cases  hath  been  strengthened  by 
two  authorities.  The  first,  that  of  Dyer  116,  which,  as  it  is 
4here  reported,  is,  that  a  lease  being  made  SO  Aug.,  the  lessor 
reciting  it  as  made  6  Aug.,  he  demises  the  land  to  another, 
habendum  for  twenty-one  years  immediately  after  the  end  of 
4he  first  lease ;  and  in  pleading  he  allegeth  the  first  lease  made, 
4MCording  to  the  truth,  SO  Aug.,  and  adjudged  good  upon  an 
jsaue,  absque  hoc  quod  demisit  modo  etfirmd. 

But  that  case  was  this : — ^it  was  between  Mount  and  Hodge- 
kins,  Mich.  1  &  SP.  et  M. ;  Rot.  648.  The  record,  which  I 
liave  seen,  was  thus : — Trespass  by  Leonard  Mount  against 
Isabel  HodgkiuB  for  breaking  his  close  at  Lingford.  The  de- 
fottdant  pleads  that  B.  6.  was  seised,  and  by  letters  patent 
4  Sept.  5  E.  6.,  for  service  grants  it  to  Percival  Smallpage, 
habendum  from  Mich,  then  next  following  for  twenty-one  years, 
who  was  possessed;  and  the  plaintiff  clamandOySfC.  (and  so 
gives  colour)  enters.  Upon  which  the  defendant,  as  his  ser- 
vmdt,  re-enters,  &c.  Tlie  plaintiff  replies,  that,  long  before, 
Sir/ John  St.  Leger  was  seised  in  fee,  and  6  Feb.  31  H.  8.,  by 
indeilture,  reciting  that  whereas  Richard  and  John  Hodgkins 
bad  a.  lease  made  by  the  Lady  Anne  St.  Leger,  dated  30  Aug. 
£S  H.  8.,  of  certain  lands,  protU  per  indent.  In  consideration 
of  service^  Sir  John  St  Leger  demised  to  Lamborne  and 
Katharine  his  wife,  habendum  in  as  large  and  ample  manner 
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M  Richard  and  John  Hodgkins  then  had,  kabendam  ei  ietutidum 
the  lands  aforesaid,  onto  the  end  and  term  of  iwenty*oae  yeara 
thence  next  and  immediately  following  after  the  demise  and 
indenture  of  the  said  Richard  and  John  Hodgkins  fnlly  ex* 
pired.  That  Lambome  and  his  wife  entered,  and  were  po8« 
sessed ;  and  being  possessed,  and  Sir  John  St.  Leger  of  the 
reversion,  90Jan.34H.  8.,  by  indenture  between  the  Kinfp 
and  Sir  John  granted  to  the  KingjScCj  pro  ui;  and  that  H.  8« 
was  seised  of  the  reversion,  which  descended  to  E.  6.,  who 
being  so  seised,  and  Lambome  and  Katherine  his  wife,  pos- 
sessed of  the  term,  they,  4  E.  6.,  sell  their  interest  to  Leonard 
Mount ;  who  being  possessed,  and  E.  6.  seised  of  the  rever- 
sion, 4  Apr.  5  E.  6.,  he  grants  the  reversion  to  the  Lady  Elisa- 
beth, habei9dum  for  life ;  who  bring  seised,  the  afotesaid  18  Aug. 
6  E,  6.,  by  indenture  granted  to  Pereival  Smallpage,  kabendum 
from  the  aforesaid  feast  of  St.  Michael  next  following  ibr 
twenty-one  years;  and  that  after  and  before  their  treq>asB, 
scil.  anno.  E.  6.,  the  leaee  to  Hodglcins  ended,  and  the  lease  to 
Lamborne  took  commencement,  by  which  the  pkuntifis  by  vir« 
toe  of  the  bargain  from  Lambome  and  his  wife,  scil.  SI  Apr., 
entered  and  were  possessed,  until  the  defendant,  the  last  of 
Sept.,  entered  upon  him,  and  did  the  trespass  proui^  Sfc» 

The  defendant  takes  issue  upon  the  lease  alleged  to  be  made 
to  Lamborne,  wm  demhit  mode  etformd  ;  and  a  special  ver- 
dict was  found,  wherein  it  is  said  that  Sir  John  St.  Leger  in 
the  lease  to  Lamborne  recites  the  lease  made  by  the  Lady 
Anne  St.  Leger,  to  Richard  and  John  Hodgkins,  to  be  made 
6  Aug.  (whereas  the  trath  is,  and  so  it  is  pleaded,  it  was  made 
90  Aug.)  and  the  demise  to  Lambome  after  that  mistaken  re- 
cital, is  with  an  habeindum  for  thirty«oae  years  projr.  seqwaU. 
after  the  demise  and  indenture  of  the  said  Richard  and  John 
Hodgkins  fully  expired;  and  the  Jury  concluded  specially,  n 
dimissio  per  eandem  indenhiramfitU  dimssa  modo  etformd^  pro 
ui  prcedid.  Leanardus  the  plaintiff  qffirmavii^  iume  assidmi. 
damna»  And  judgment  was  fuia  viddur  eisdem  jusUdariii 
quodprcddifUa  dimissio  perprasdicL  Johatmem  St.  I^eger  prmf. 
Joh.  Lambome  ei  Ktdherine  sigillai.  ei  deliberate  modo  eiformd 
prmdict.  bona  et  valida  in  l^e  exisiU^  idea  concess.  qsnd  pnedki.^ 
the  plaintiff,  recup.^  Spc.  damages,  &c. 

The  record  receives  several  answers  to  make  it  diftring  (hmi 
our  case. 

The  first  appears  in  my  Lord  Anderson's  report  of  that 
case,  fol.  3.,  and  in  Bendkw  at  laige,  Ihat  the  iabetsdmm  waa 
for  thirty  years  next  after  the  demise  and  indenture  to  Hodglamf 
and  not  after  the  said  demise  and  .indeature :  but  the  word 
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prmdkt.  is  omUted,  and  so  the  habendum  must  refer  to  the  true       1666. 
leese^  and  not  to  the  false  recital.  v^V^/ 

Secondly,  Admitting  the  lease  to  be  limited  for  thirty  years,       Footk 
to  begin  after  a  lease  to  Hodgkins,  where  there  was  none  such,    Berkley. 
yet  it  is  clear  it  is  not  so  void  but  that  it  must  begin  in  com-  .j.|^|g  answer 
pntation  from  the  date,  and  then  Hodgkins*  lease  expired  in  is  eivcn  to  it 
1  &  8  P.  and  M.,  when  the  action  was  brought.   There  was  inRol''»ColL 
above  half  the  term  remaining  good,  when  this  action  was 
brought ;  so  that  it  is  dear  the  plaintiff  hath  a  just  title  to  the 
possession,  and  so  might  maintain  the  action  of  trespass. 

Thirdly,  The  plaintiff  having  a  just  cause  of  action^and  en- 
titled to  the  action  of  trespass,  and  it  so  appearing  upon  the 
cpecial  verdict  found,  the  modo  et  formd  in  this  action  is  not 
material,  nor  in  any  like  action  where  it  appeareth  the  plaintiff 
bath  cause  of  action :  as  appeareth  by  Hobart  78, 73^  Cope 
and  Skinner,  Hob.  18.    Moore  and  Musgrave  cited  at  the  bar. 

The  other  case  was,  the  case  of  Withes  and  Casson. .  It  was, 
Hil.  18  Jac.  Rot.  1964,  a  replevin  (not  trespass  as  my  Lord  Hobl^i'sl!' 
Uobart  reports  it)  for  taking  his  cattle  in  Seaton  at  a  place  ««  And  so  is 
ealled  Borough  Close;  and  avowry  was  made  by  the  defendant  ^^^•^*^^**' 
fiir  himself  and  his  wife,  and  conusance  for  Eliz.  Casson,  for  Harmve's' 
that  Philip  Fairfax  was  seised  in  fee,  and  8  Oct.  5  Jac.  did  de-  hanSwriUDg. 
mise  it  to  Ralph  Lawson,  habendum  from  the  feast  of  the  An* 
nunciation,  tunc  prox.  sequent,  for  twenty-one  years,  reddend. 
10/.  per  ann. ;  and  that  Philip  Fairfax,  reciting  the  lease  vJt 
iuproj  in  consideration  of  70/.  concessit  et  bargainizavit  prafai. 
(the  avowment  et  Eliz.  Casson)  reversionem  prasdictarum  40 
OCT.  per  namen  prwdicti  clausi  vocat.  Borough  Close^  una  cum 
prasdictd  reservatione  10/.  super  inde  reservat.  habendum  et 
ienend.  prasdict.  reversion,  prasd.  clausi  cumappurt.  et  prwdictm 
reddiium  10/.  superinde  reservat.  prvsfat.  (taoowanis)  et  as* 
ngnatis  suis  pro  H  durant.  viUs  suis  naturalibus^  et  eorum 
diutius  weni.^  si  residuum  prcedicti  termini  81  ann.  mentionat. 
in  prsedict.  recUat.  indenturd  iam  diu  continuar^t.  And  lor  85/* 
rent  behind  at  the  feast  of  St.  Michael,  10  Jac,  he  did  avow 
and  make  conusance  as  before.  The  plaintiff  pleaded  in  bar, 
that  Philip  Fairfax  did  not  grant  the  said  reversion  modo  et 
fiirmA  pro  uJlySfC.  The  Jury  find  all  the  matter  just  as  it  was 
said  by  the  plaintiff,  saving  that  they  found  that  the  lease  to 
l4awson  was  made,  habendum  dfesto  Purificationis^  and  not  a 
festo  Circumcis. ;  and  that  Fairfax  in  his  bargslin  and  sale  of  the 
reversion  did  recite  the  lease  made  unto  Lawson,  habendum  d 
Jesto  Annuntiat.,  which  was  not  so,  and  then  granted  the  rever« 
aion  and  rent  pro  ut;  and  concluded,  seduirum  Philip  Fair- 
fitx  did  grant  the  reversion  pro  ut^  ^c.  ignorant^  SfC.   And  as  it 
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la  a  replerin 
itt»8afficieat 
if  it  appetr 
upon  toe  re- 
cord that the 
avowBDt  hath 
Just  cause  to 
distrain, 
though  not 
modo  eifomm 
as  he  hath  set 
forth  I  for  the 
Court  must 
Jud^  by  the 
whole  record. 
Hob.  7S. 


IB  said  in  the  report,  the  Court,  undvoce^  gave  judgment  for 
the  avowant ;  and  held  it  to  be  a  good  grant  of  the  reversion 
and  rent. 

To  this  case  I  give  these  answers :  that  though  the  former 
lease  was  misrecited,  yet  the  grant  to  Casson  was  not  of  the 
reversion,  expectant  upon  that  misrecited  lease,  but  it  was 
concessit  reversionem  prcedicii  dausi;  he  had  a  reversion  to 
grant,  and  a  reversion  with  the  rent  thereunto  incident  passed. 
Then  the  habendum  prtedieke  reversionis  for  three  lives,  si  re* 
siduum  prasdicti  termini  21  annorum  in  prmdicld  reciiai.  inden* 
iura  tamdiu  conOnuerit^  (though  there  be  no  such  lease  as  is  mis- 
recited) is  good  for  the  lives,  upon  the  same  ground  as  where 
a  lease  is  made  to  A.  to  begin  or  habendum  from  and  after  a 
former  lease  to  B.,  who  had  no  lease  at  all ;  the  lease  to  A.  is 
not  void,  but  begins  presently,  as  appears  by  all  the  authorities 
above  cited. 

And  it  is  all  one  as  if  I  make  a  lease  to  A.,  and  after  grant 
the  reversion  of  the  lands  to  J.  S.,  habend.  for  three  lives,  if  a 
lease  made  thereof  to  B.  (whereas  there  was  none  such)  so 
long  continue.  This,  I  take  it,  is  a  good  grant  of  the  reversion  ; 
for  where  a  term,  or  estate  certain,  is  granted  by  deed,  the 
reason  is  the  same  when  it  is  limited  to  one  upon  a  term,  where 
there  is  none  such,  as  it  is  where  it  is  to  begin  after  a  term, 
where  there  is  none  such. 

And  though  the  estate  for  years  is  not  modo  et/ormdy  as  the 
avowant  hath  set  it  forth ;  yet  in  a  replevin  it  is  sufficient,  if  it 
appear  upon  the  record  that  the  avowant  had  just  cause  to 
distrain,  though  not  modo  ei  Jbrma^  as  he  hath  set  forth ;  for 
the  Court  must  adjudge  upon  the  whole  record.  And,  there- 
fore, in  Pope  and  Skinner's  case,  in  replevin,  the  defendant 
avows  as  commoner  the  taking  of  the  beasts  damage  feasant. 
The  plaintiff  in  bar  says,  that  Williams  was  seized  of  a  house 
and  land,  &c.,  to  which  he  had  common,  and  demised  the  same 
untoUm,  SOilfartft,  11  Jac,  habend.  from  the  Feast  of  the 
Annunciation  next  before,  for  a  year.  Upon  issue  taken  on  de- 
mand modo  etformAy  the  Jury  find  a  lease  made  by  Williams 
on  another  day,  and  to  begin  at  another  time ;  yet  the  sub- 
stance being,  whether  the  plaintiff  had  such  a  lease  from  Wil- 
liams, as  by  force  thereof  he  might  have  common  at  the  time 
the  plaintiff  had  judgment.  But  it  is  there  agreed  that  in  an 
eject.  Jirm.  it  had  been  against  him ;  for  there  he  demands  and 
recovers  his  term,  and  must  make  his  title  dearly ;  and  many 
other  cases  may  be  put  upon  that  ground. 

But  in  this  case  of  Withes  and  Casson,  be  the  law  what  it 
will  be,  it  comes  not  to  our  case ;  which  is,  where  a  lease  limited 
to  begin  after  a  lease  misrecited  shall  commence ;  wherein  there 
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h  DO  question  but  that  it  is  good :  but  the  question  is  only,  wben       iM6. 
it  shall  commence,  whether  from  the  date,  or  from  the  ezpira-     ^^^v^^ 
tion  of  the  lease  misrecited  ?  If  that  case  have  the  same  rule,       Foote 
then  when  that  replevin  was  brought,  the  three  lives  granted  in    Bbrkxey. 
.reversion  were  in  esse^  and  the  true  twenty-one  years  in  pos- 
session was  also  in  being,  and  so  no  question  could  come  upon 
the  point  of  misrecital.  But  the  truth  is,  (which  is  my  further 
answer  to  that  case  of  Withe  and  Casson)  that  that  case  doth 
not  fully  come  to  our  case ;  for  there  that  commencement  of  the 
lease  is  not  limited  to  begin  after  a  misrecited  lease,  which  is 
our  principal  case ;  but  the  time  how  long  it  $haU  continue^  is  re- 
ferred to  a  lease  misrecited,  and  where  there  is  none  such. 

The  current  of  authorities  which  have  been  before  cited  (to 
which  others  may  be  added)  do  clearly  prove,  that  a  lease  for 
years,  made  habend.  for  a  certain  number  of  years  after  the 
end  of  the  lease  for  twenty-one  years,  made  thereof  to  J.  S»; 
and  there  was  no  lease  made  to  J.  S. — ^that  this  lease  begins 
presently,  and  is  not  void,  nor  to  begin  after  the  time ;  whereas 
that  supposed  lease  to  J.  S,  should  by  the  recital  thereof  have 
ended.     Ai^d  as  the  law  is  so  in  case  of  a  recital  of  a  lease, 
where  there  was  none ;  so  I  take  my  Lord  Coke's  opinion, 
touching  the  misrecital  of  a  lease  in  esse^  to  be  good  law  also, 
as  my  Lord  Coke  puts  it,  if  the  recital  be  in  a  point  material. 
And  if  in  the  case  of  Withe  and  Casson  it  had  not  been  in  41- 
replevin,  but  that  there  had  been  a  lease  made  for  twenty-one 
years,  from  the  Annunciation,  and  the  lessor  reciting  it  to  hav6 
been  made  for  twenty-one  years  from  the  Purification ;  and 
granted  the  second  lease  habendum^  as  here,  from  the  end  of  * 
the  said  recited  lease,  I  hold  it  somewhat  strongly  that  the 
second  lease  had  begun  presently ;  for  the  misrecital  was  in  a 
point  material ;  for  by  it  the  commencement  and  end  of  the 
second  lease  would  be  altered  from  the  intention  of  the  parties 
appearing  in  the  deed,  if  it  should  be  construed  to  commence, 
after  the  end  of  the  true  lease,  and  not  before. 

For  Millar  and  Mainwaring*s  case— it  is  of  great  authority. :  |  (jr.  399. . 
but  upon  serious  consideration  of  it,..  1  think  it  comes  not 
home  to  this  point  of  a  lease,  misreciting  a  lease  in  esse.  If  there 
be  any  thing  tending  on  this  point,  it  is  upon  Morley's  lease, 
for  which  I  shall  put  the  case  at  large.— ^ohn  Earl  of  Oxford, 
being  seised  only  in  right  of  his  wife,  27  H.  8.  leaseth  to  Ann 
Seaton  for  thirty  years;  the  wife  dieth,  and  after  he  dies. 
John  the  second,  his  son,  reciting  (but  misreciting)  that  lease 
to  Seaton,  which  was  then  ended,  demiseth  to  Rochester,  Aa- 
hendum  for  thirty  years  from  the  end  of  the  lease  to  Seaton, 
made  S8  H.  8.  It  was  adjudged  that  the  lease  to  Rochester 
did  begin  presently.    Afterwards^  in  85  H.  8.  the  Earl  re^ 
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1000.  citing  8eatoD*6  lease,  leaaeth  to  Ifemlet  Fryer  the  refcraioiy^ 
habend.  the  premises  from  the  time  it  diall  revert  and  eome  to 
his  possession  by  surrender,  forfeiture,  or  (^herwise,  for  sixty 
years;  this  was  void ;  for  the  grantor  had  no  reTerrioD,  Sea* 
ton's  lease  being  expired,  and  Rochester  not  having  entered. 
Then  Edward  Earl  of  Oxford,  reciting  that  his  Ikther  swb  a 
day  and  year  had  leased  to  Rochester  for  thirty  years,  from  the 
end  of  the  lease  made  to  Seaton,  S7  H.  8.  for  thirty-fonr  years ; 
which  was  false ;  for  in  Rochester's  lease  it  was  misrecited  to 
have  been  made  S8  H.  8.,  and  reciting  the  lease  to  Hamlet 
Fryer  for  sixty  years,  to  begin  afker  the  expiration,  surrender, 
or  forfeiture,  (omitting  **  or  oik^wisCf**)  of  die  lease  to  Sea* 
ton  he  demises  to  Morley,  habtnd^  from  Ae  end  of  the  said 
leases  fbr  fifty  years. 

In  the  fifth  resolution  <^  that  case  it  was  agreed  by  them  all 
that  Morley's  lease  began  firom  the  date,  for  that  it  mifveeites  the 
former  leases ;  and  so  hath  the  same  rule  as  the  former,  where 
it  recites  leases,  and  there  be  none  such,  which  is  a  full  autho- 
rity, that  if  a  lease  be  which  raisrecites  the  former  lease,  and  in 
the  habendum  the  estate  is  limited  to  begin  after  the  end  of 
that  former  lease,  the  second  lease  is  to  begin  preseatly.    And 
agreeable  with  this  authority  of  Miller  and  Mainwaring,  and 
Bendlow  and^  my  Lord  Coke*s,  is  the  opinion  of  the  Justices  in  Mount  and 
Ander8oii*9      Hodgkins'  case ;  for,  although  there  are  other  matters  to  war- 
^^  rant  that  judgment,  yet  the  opinion  of  the  Judges  was,  that 

C.  C.  46.,  and  the  lease,  misreciting  the  former,  was  good,  and  took  eflfect  by 
^rranted  by  ^^  demise,  and  thdt  the  recital  was  void ;  and  the  mentioning 
s  Co.  5.  God-  of  the  lease  after  the  habendum  was  void  also.  So  if  a  deed  be 
If  L'^deS^  dated  the  30th  of  February,  and  a  lease  be  limited  to  begin 
datedthesoth  f^om  the  date,  it  shall  not  be  void,  but  begin  from  the  delivery, 

Feb.  and  a       for  the  limitation  was  impossible. 

lease  be  li-   ^  *^ 

mited  to  bepn  from  the  date,  it  shall  not  be  void,  but  begin  from  the  delivery ; 

for  the  limitation  was  impossible. 

This  case  I  agree  to  be  good  law,  but  it  comes  not  to  our  case; 
for  Hamlet  Fryer's  lease  being  never  good,  as  being  of  a  re- 
version where  there  was  none,  it  is  within  the  rule  of  those 
cases  of  recital  of  leases  not  in  esse^  not  of  leases  tit  esse  mis- 
recited. 

So  that  I  now  come  shortly  to  our  case ;  and  I  hold  the  dif- 
ference in  cases  of  a  lease  misrecited, ^nd  second  lease  limited  to 

and  a  second   misrecital  be  in  a  point  material,  the  second  lease  begins  pre- 
^^^'to  be-    ®®"^^y  5  ^"*  ^^  ^^'^  reference  be  never  so  strong,  yet  if  the 
gin  after  it,  if  the  misrecital  be  in  a  point  material,  the  second  lease  begins  pre- 
sently :  but  if  the  reference  be  never  so  strong,  yet  if  the  variations  be  in  a  point 
immaterial,  it  shall  begin  after  the  end  of  the  first  lease. 
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IrariattoBs  be  io  a  point  immaterialy  it  shall  b^iB  after  t&e  end        loao. 
of  the  fint  lease."  W^>rw 

In  oor  principal  case,  if  the  case  were  that  the  Earl  of  Hoi-       Foote 
hud  and  other  the  Qoeen's  trustees  had  recited^  that  the  Qneen    „    ^' 
98  Elis.  (instead  of  4S)  had  demised  the  premises  to  Munday, 
habend.  for  thirty  years  from  the  end  of  the  term  of  ninety-siz 
years  made  by  the  prior  and  convent,  and  had  demised  to 
Godolphin,  habend.  for  twenty-one  years  from  the  end  of  the 
estate  granted  by  the  said  Queen,  by  the  said  letters  patent 
made  to  Mundy,  I  conceive*  with  submission  to  my  brethren  of 
another  opinion^  that  this  last  lease  had  not  commenced  till  the 
end  of  Mundy's  lease,  though  made  48  Eliz. ;  for  I  conceive 
the  misrecital  to  be  in  a  point  immaterial.    Not  but  that  it  is  The  mis- 
clear  the  misrecital  in  the  date  of  a  deed  may  be  essential;  for  a^^fl^dSd 
if  by  it  the  estate  and  interest  of  the  second  lease  be  changed  may  be  easen- 
from  what  it  should  be  by  the  intent  of  the  deed  appearing  in  i|^~^|KJ'^ 
itseli^  then  it  is  material ;  as  if  the  lease  were  made  48  Eliz.  for  changed  from 
twenty-one  years  from  thenceforth,  and  it  be  misrecited  to  be  ^l^tiishould 
made  9S  Elia.,  and  a  second  lease  be  made,  habend.  from  the  teatof  the^' 
end  of  the  estate  by  the  said  indenture;  now  this  second  lease  deed  appear- 
shall  begin  presently,  for  the  time  of  the  commencement  and  "^  ^  ^^ 
end  of  it  is  material ;  and  it  is  changed,  in  ret  veritaiCy  from 
what  it  is  in  the  deed. 

But  if  a  lease  be  made  42  Eliz.  to  J.  S.  for  his  life,  and  the 
lessor  reciting  that  lease  to  be  made  32  Eliz.  demise  the  pre- 
mises, habend.  for  twenty-one  years  from  and  after  the  end  of 
the  estate  by  the  said  grant,  32  Eliz.  made  to  the  said  J.  S.,  I 
do  conceive,  though  there  Was  no  such  indenture,  38  Eliz.,  yet 
the  second  lease  shall  begin  from  and  after  the  death  of  J.8.,and 
not  during  his  life,  tor  the  time  of  the  commencement  or  end  of 
the  lease  is  not  changed  by  the  misrecital ;  tiiere  is  certainty  "" 
enough  in  the  thing,  and  no  prejudice  by  it  to  any  person. 

And  so  in  the  principal  case,  there  being  a  lease  made  by 
the  prior  and  convent  for  ninety-six  years,  and  another  by  the 
Queen,  42  Eliz.  to  Mundy  for  thirty  years,  after  the  end  of 
the  ninety-six  years ;  and  the  trustees  reciting  that  lease  to  be 
made  39  Eliz.,  for  thirty  years,  demise  the  premises  to  Godol- 
phin  for  twenty-one  years,  to  commence  after  the  end  of  the 
said  lease  to  Mundy^— -I  say,  if  tiiat  were  the  case,  the  misre- 
cital would  not  be  material;  for  the  time  of  the  commencement 
Md  end  of  Godolphin's  lease  is  certain ;  and  there  is  sufficient 
certainty  to  give  satisfaction  what  lease  was  intended. 

(6)  And  what  is  material^  and  what  not,  in  the  case  of  a  mis-  WhM  isma- 

what  not,  in  case  of  a  misrecital,  is  to  be  measured  as  it  is  in  reference  to  the  instru- 
ment in  which  the  misrecital  is. 

())Thispafftof  the  case  seems  to  be  materially  misstated  inCarter,p.  157. 
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1665.       recital,  is  to  be  measured  as  it  is  in  inference  to  the  inBtmiaeiif 
^'^^^^^^^    in  which  the  misrecital  is.    The  alteration  or  change  of  the 
Foots       ^^^  ^f  ^  ^^^  ^^^  y^^  ^^  jg  material  to  the  deed  itself:  hot 
Berklet.    y®^  ^®  misrecital  of  it  may  not  be  material  (as  in  the  cases  I 
ThpchaDgeof  ^^^^  P^^O  withiD  the  deed  or  indtrament  which  refers  to  it^  nor 
the  date  of  a   as  to  the  estate  treated  bj  it. 
deed  is  mate- 
rial to  the  deed  itself:  but  yet  the  misrecital  of  it  may  not  be  matdiial  Urithin  the 
iostrument  referring  to  it«  nor  as  to  the  estate  created  by  it 

To  this  purpose  there  is  a  notable  ease  between  Moody  and 
Lewin,  Michaelmas,  89  &  90  Eliz.  Rot.  S589,  in  this  Court 
s  Cr.  1S7.        The  case  is  now  in  print  in  3  Croke :  but  I  have  a  report  of  it 
under  the  proper  hand  of  one  that  was  then  a  seijeant,  much 
more  full  and  large ;  where  the  case  was  ihisy — ^Replevin  by 
Dr.  Lewin  against  Moody.  He  avowed  to  J.  S.  for  90/.  rent* 
charge  granted  to  him  by  Fowke ;  the  plaintiff  traversed  the 
grant  to  Fowke.    The  jury  found  that  14  Eliz.  a  fine  was 
levied  between  Loveland  and  Rutlandyplaintifi,  and  Fowke  and 
of  others,  defendants,  of  the  manor  of  Gedshall,  by  which  they 
granted  the  manors  to  the  plaintiflb ;  and  the  plaintiiis  granted 
a  rent-charge  of  40/.  to  Fowke ;  and  after  Fowke,  by  inden- 
ture between  him  and  J.  S.,  reciting  that  where  a  fine  was 
levied  14  Eliz.  of  the  same  manor,  between  Fowke  and  seven 
others   plaintiffs,   and  Lioveland   and    Rutland   defendants, 
(whereas  Fowke  and  the  seven  others  were  deforceants,  and  the 
others  plaintiffs),  by  which  fine  the  two  deforceants  grant  and 
render  a  rent  of  20/.  to  the  said  Fowke  in  fee,  now  the  said 
Fowke  grants  eundem  redditum  to  the  said  J.  S.  in  fee ;  and 
the  jury  further  find  that  there  was  no  fine  levied  between 
Fowke  and  the  seven  others  plaintiffs,  and  Loveland  and  Rut- 
land deforceants ;  and  also  that  in  the  fine  there  was  no  other 
ride  23  Eliz.  land  contained  but  the  manor.    And  after  solemn  argument, 
CoUoa*8  case.  ^"^  ^^  ^^^  differing  opinions  of  the  judges,  it  was  at  last  ad- 
judged for  the  avowant;  for  there  is  sufficient  certainty  of  the 
thing  granted,  and  of  the  intention  of  the  parties  to  grant  it; 
and  nothing  is  mistaken  but  the  deforceant  and  plaintiffs  in  the 
fine,  which  is  not  material.    And  yet  the  recital  was  fidse,  and 
he  granted  eundem  redditum^  which  in  words  is  nothing  but 
what  was  so  recited :  but  the  concord  was  the  substance,  and 
that  was  right ;  and  the  quantity  of  the  rent  was  express,  which, 
38  Eliz.  317.   as  Anderson  said  in  that  case,  was  sufficient.    So  if  the  defend- 
int^plwid  a     ™*  P'®*^**  ^  record  in  bar,  and  the  plaintiff  replies  non  Uelt^ 
record  in  bar,  cord,  and  a  record  is  certified  varying  in  the  day  only,  itb 
t^r?  U«r*""  ^^^^^  notwithstanding  such  a  petit  variance. 
mm  tiel  record  f  and  a  record  is  certified^  varying  in  the  day  only » it  iago^f  not- 
withstanding such  a  petit  yariance. 

2  (fro.  53.  Bellingbam  and  Alsop^s  case^  37  Eliz.  Thomas  Fitadierbert 
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bargains  and  sells  to  Weeks  and  Hont ;  who,  reciting  lliat       1M0» 

Thonas  FitsEherbert  by  indenture  inrolled  S7  Elix.  had  sold  to     ^-^^^^^^ 

them  all  such  lands,  they,  in  consideration  of  money,  bargain      'oo^ 

and  sell  to  the  said  Fitzherbert  and  his  heirs  all  the  estates    Bsausr. 

which  they  had  by  the  said  indenture  inrolled  of  and  in  the  said 

lands,  to  have  and  to  hold  to  him  and  his  heirs.   The  indenture 

was  not  then,  but  within  the  six  months  inrolled.  Adjudged  thai 

the  land  did  not  pass  by  reason  of  the  misrecital  of  the  deed  to 

be  inrolled  by  three  justice^  but  two  justices  of  the  contrary 

opinion  in  that  point. 

But  be  the  law  as  it  will  be,  there  is  a  great  difference  betweeo 

that  case^  where  the  grant  is  by  the  deed  of  such  an  estate 

which  I  had  by  another  deed,  and  I  claim  by  it,  and  when  I 

make  it  only  an  inducement  to  another  thing;  when  I  make  it 

but  a  passage  to  another  estate,  the  misrecital  not  being  in  that 

which  is  granted  by  that  deed.    Many  more  cases  of  variances 

in  recitals,  or  in  references  to  indentures,  records,  or  the  like 

may  be  put.  Let  the  reference  be  never  so  strict  in  the  words;  I*st  the  fder« 

yet  if  the  variance  be  immaterial,  or  if  there  be  certainty  soflB-  ^^^t^iT^ 

cient  in  it  to  satisfy  the  Court  that  it  is  the  same  thing  which  thewoiik»yet 

was  intended,  the  variance  shall  not  hurt.    B«t  otherwise  it  is  ||[f|^^J^^^ 

where  it  doth  not  appear  that  the  instrument  referring,  and  rial,or  if  there 

that  to  which  it  refers,  are  the  same.  he  certainty 

'  sufficient  ID 

It  to  satisfy  the  Coart  that  it  is  the  same  thin^  which  was  intended,  the  variance 
shall  not  hurt  But  otherwise  it  is  where  it  does  not  appear  that  the  instrument 
referring,  and  that  to  which  it  refers,  are  not  the  same. 

As  if  a  recognizance  bear  date  in  April,  and  a  defeasance  be  If  areeof^nix- 

made  reciting  a  recognizance  made  in  May,  it  cannot  be  con-  ^^^i^  ^q  j^^\^ 

strued  that  these  are  both  one  by  any  certainty  in  the  recogniz-  and  a  defear 

ance  or  indenture.  ^UiJj^SS 

cognizance  made  in  May,  it  cannot  he  construed  that  those  are  both  one  By  any 

certainty  in  the  recognizance  or  indenture. 

SoMarrtot  and  Smith's  case. — A  charter  of  feoffment  was  SCr.eos. 
made,  Sept.  10  ;  the  grantee  reciting  it  to  be  made  Sept.  II, 
gave  authority  to  A.to  receive  livery  and  seisin  for  him.  Though 
the  name  of  the  feoffor,  feoffee,  and  certainty  oT  the  land,  be  the 
same,  but  the  date  only  false,  yet  he  cannot  take  livery ;  for 
that  his  power  was  to  take  it  secundum  formam  Chariw, 
Sept.  10. 

Many  cases  are  put  in  the  Earl  of  Leicester's  case,,  (but  that  Com.  S92,  s. 
is  incases  of  authorities)  where  a  time  or  place  are  expressed  to  ^®^^*'*' 
set  forth  a  certainty ;  and  a  reference  is  to  them  and  mistaken, 
all  is  void :  and  so  is  the  principal  case  there. 

But  I  haPVfe  argued  all  this  by  concession,  as  if  in  our  case  the 
recital  had  been  that  the  lease  to  Mundj  was  recited  to  be 
made,  82  Eliz.  (whereas  it  was  42  Eliz.)  for  thirty  years,  and 
Godolphin's  lease  had  been  limited  after  that  expired.    But 
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J«J«^  Ae  case  in  trnfh  isotlienrhe;  tor  the  recital  is ^  that Qoceif 
Elisabeth,  SV  Eliz.,  bed  demrsed  the  premisea  to  Mondy,  hdben^ 
^e/'  ^^^  ^  ^^*  ^  executors  and  airfgns,  from  the  end  of  tfae  term 
BntKLXT.  ^  ninetyrsix  years  made  by  the  prior  and  convent :"  but  it 
doth  not  express  what  term  Mnndy  was  to  hare  by  tfmt  lease. 
So  that  there  is  a  frise  recital  of  the  date  of  Mondy's  lease, 
and  no  time  expressed  when  it  shall  begin,  or  when  it  shall 
end.  The  term  for  which  it  was  granted  and  when  it  was  to 
end  was  the  material  thing  which  should  hare  salved  the 
fclsity  of  the  date  by  its  certainty,  and  now  it  is  pcnHm  vagum 
d  tncerliffft* 

There  had  been  no  question  if  the  recital  of  Mundy's  lease 
bad  been  no  more  but  that,  «  whereas  the  Queen  had  demised 
H!s8.Bi.B.R.  toMandy  by  her  letters  patent,  »  Eliz.,  and  then  the  Earl  of 
Halswell «.      Holland  bad  demised  the  premises  to  Oodolphin,  kaiendum 
Aylcworth.      frfm  tfae  end  ofthe  estate  granted  by  the  said  letters  patent  for 
twenty-one  years  ;*»  this  had  not  been  good  to  make  it  to  com- 
mence after  Mundy's  true  lease ;  for  the  recital  was  false,  and 
a  reference  to  an  estate  where  there  was  none  such* 

It  is  the  same  in  effect  here,  there  being  nothing  certain  re- 
cited bat  the  person  to  take  and  the  lands  demised,  which  alone 
make  no  sufficient  eertatnty  that  it  must  be  construed  to  be  the 
same  with  the  true  lease.  And  then  the  habendum^  being 
from  the  end  of  the  terra  granted  by  the  said  lato  Queen  in  the 
said  recited  letters  patent  made  to  the  said  John  Mnndy  as 
aforesaid, — there  being  no  such  letters  patent,  no  term  granted 
by  such  letters  patent,— it  must  be  construed  as  if  there  were 
no  lease  then  in  esse. 

Suppose  the  lease  to  Godolphin  had  recited  the  former  lease 
to  have  been  made,  not  to  John  Mundy,  but  to  J.  H.,  and  then 
it  is  demised  to  Godolphin,  habendum  from  the  end  ofthe  said 
lease  made  to  J.  H.  for  twenty-one  years,  though  there  were  a 
true  recital  of  the  date  of  Mundy's  lease  and  of  the  lands,  yet 
this  would  not  make  it  to  take  effect  after  the  end  of  Mundy*s 
lease,  but  presently. 

And  this  appears  by  Wrottesly  and  Adam's  case ;  where  it 
is  admitted,  that  if  a  lease  be  made  to  begin  after  the  end  ofthe 
lease  made  to  Wilcocks,  if  there  be  no  such  demise  made  to 
Wilcocks,  though  there  be  a  lease  m  esse  for  the  same  term  of 
the  same  lands,  yet  the  lease  shall  begin  presently  in  compnta- 
tion  of  time ;  and  therefore  in  that  case  it  was  holpen,  becaose 
Wilcocks  took  to  wife  the  woman  to  whom  the  demise  wan 
made,  and  so  by  act  in  law  the  same  was  demised  to  Wilcod^s. 
The  same  reason  is  in  this  case  :^^he  true  certainty  of  the 
person  of  the  lessor,,and  ofthe  les^eoi  and  of  this  tfirai  ia  the 
recited  lease^  are  necessary. 
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The  lease  to  Mondy  in  the  recital  of  Godolphin*8  lease       1660. 
at  best  appears  to  be  bat  a  lease  at  will,  if  that ;  for  if  Queen     ^-•^'V^^ 
Elizabeth  had  granted  to  Mundy  so  as  is  recited,  he  had  been      Foots 
at  most  but  tenant  at  will,  and  that  estate  had  determined  by    SxauiT. 
granting  the  reversion  oat  of  the  crown. 

An  objection  hath  been  made  that  there  needed  not  a  men-  6  C.  SB. 
tion  of  Mandy^s  lease  at  all.  If  the  King  had  made  a  lease,  ^'  ^^  '•^ 
habendum  after  the  end  of  the  former  lease,  if  any  be,  if  not, 
from  such  a  feast,  for  twenty-one  years,  this  is  good  in  tiie  case 
of  the  King,  without  mentioning  the  lease— ^/^rftbrs  here ; — 
and  here  is  some  certainty  in  the  habendum,  ei  utikper  inutile 
mm  viiiaiury  especially  if  the  words  be  transposed,  '<  habendum  to 
Godolphin  from  the  end  of  the  estate  granted  to  Mundy  by  the 
eaid  late  Queen,  by  the  said  letters  patent.  See.  ;**  whereas  the 
certainty  is  first  set,  <^  habendum  to  Godolphin  from  the  end  of 
the  estate  granted  by  the  said  late  Queen  in  the  said  letters 
patent  to  the  said  Mundy ;"  and  if  the  certainty  were  first  set, 
Mtileper  hmHle  nan  viHaiur. 

To  this  I  answer,(c) — 

Fhrst,  terba  transposikt  mm  operantur  muiaiione  semus.  In  Hob.  ni* 
that  very  case,  as  it  is  put,  I  conceive  the  fiilsity,  let  it  be  put 
first  or  put  last,  it  hath  one  and  the  same  operation.  The  rule 
is  well  given  in  Stukely  and  Butler's  case,  ^^when  one  entire 
danse  in  a  grant  or  lease  is  carried  on  with  a  connection  so  as 
it  makes  but  one  entire  sentence  till  the  whole  be  finished,  one 
part  may  not  only  abridge  and  correct,  but  utterly  frustrate 
and  make  void,  Uie  whole  grant;"  and  upon  that  ground 
Doughty 's  case,  3  Co.  9.  is  denied  to  be  law,  as  contrary  to  the 
resolution  in  DodingUm's  case^  2  Co.  SS«  And  it  is  well  said  by 
my  Ld.  Hobart,  '^  in  one  sentence  it  is  vain  to  imagine  one  part 
before  another  ;'*  for  though  words  can  neither  be  spoken,  nor 
written  at  once,  yet  the  mind  of  the  author  comprehends 
them  at  once,  which  gives  viiam  et  modum  to  the  sentence. 

The  rule  of  uiik  per  inutile  non  viiiatur  holds  in  divided 
clauses :  but  in  one  and  the  same  clause  the  rule  is  inutile  eitj 
nisi  iaid  setOeniid  penpectd^  de  aliqud  parte  dubitare.  (c) 

The  difference  appears  by  the  cases  there  put.-^OBe  made  a  FeofftaieDt  of 
feoffment  of  lands  in  London,  habendum  to  the  feoflbe  and  his  i^^^^i^^ 
heirs,  after  the  death  of  thefeofi>rw«it  is  a  void  habendum  in  anh'io  the 

ffOOBce  ftim 
his  heirs  after  tlie  death  of  the  feoffor^— it  is  a  void  habendum  in  the  whole*    But  if 
i^htidhemkekmimnU>hmutdhhkem.Ud$miateh^^gi»ef^i^ 
feoffor^  the  latter  clause  00I7  had  been  Yoid. 

(c)  With  respect  to  these  passages     part  of  the  jadgment  comprised  in 
of  the  judgment  Carter  states  that     pp.  SSO  to  543  b  reported  bj  Carter 
he  *<  remembered   not  the  rule'*     in  ten  lines  only, 
qualified  in  then.    The  hapoctaat 
1 
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1660.  die  whole.  Bat  if  it  bad  been  habendum  to  bim  andhis  beirr^ 
^^^'^^^  this  estate  to  begin  after  the  death  of  the  fidoffon  This  had 
FooTB  j^^Q  ^  g^^  grant,  being  upon  divided  clauses.  So  if  lesseefor 
Bbrkley.  y^^  grant  bis  term,  habendum  after  his  death,  it  is  good,  and 
Grant  of  land  ^^®  habend.  void.  But  if  lessee  for  years  grant  his  term  after  his 
to  A.,  kabet^  death,  the  grant  is  void.  But  yet  Uie  falsity  in  the  habendum  is 
yam^ll^r  ^^^  ^^  ^^^  purposes  to  be  construed  as  it  is  in  the  body  of  a 
thelouetoB.  grant;  for  if  I  grant  land  to  A.,  habendum  for  twenty-one 
2f  ^'^'b.  y^^^  ^^^  the  lease  to  B.  expired,  whereas  B.  had  none  such, 
bad  none  the  whole  habend.  is  not  void,  though  it  is  one  sentence  ;  and  the 
^^^  ^  words  after  the  lease  to  B.  are  to  be  rejected  :  but  it  shall  bo 
^la^ta^S.  S^^  f^'  the  rest.  And  so  I  think  it  would  be  if  I  grant  lands 
onlyare to  be  to  A.  for  twenty-one years,  after  the  lease  to  B.  expired,  (with- 
the^wboie^L-  ^"^  ™  habendum)  in  one  entire  sentence.  But  if  it  were  of  a 
bendum  is  not  freehold  to  one  and  his  heirs,  (or  habendum  to  him  and  his 
U  b  o£^^  heirs)  after  the  death  of  the  feoffor,  the  entire  clause  is  void,  and 
tence.  not  only  those  words,— ^er  the  death  of  the  feoffor. 

Tbe  reason  of      The  reason  of  which  difference,  I  conceive,  is  because  in  one 
t^^^J^**^**  case  the  rule  of  law  will  not  bear  such  an  estate  as  is  intended ; 
one  case  the    1°  the  other  case,  the  estate  which  he  intended  would  stand 
ruje  of  bw     ^ith  the  rules  of  law,  and  therefore  shall  be  pursued  cypre9y 
such^e^te  ^  °®^'  ^B  °^^7  ^^9  °^t  to  make  it  wholly  void,  but  only  in  that 
as  is  intended  in  which  there  is  a  false  reference,  and  as  if  no  mention  l^d 
cue  the  Oh  ^  been  made  of  that  in  reference  whereunto  there  is  a  falsity, 
tate  intended  would  stand  with  the  rules  of  kw,  and  therefore  shall  be  pursued  fy 
jpfff, — so  near  as  may  be, — not  to  be  wholly  void,  but  only  in  that  in  which  there 
is  a  &l8e  reference. 

And  so  in  other  cases  of  reference :— 

If  a  lease  in        ffbat  if  a  man  misrecite  a  lease  in  esse^  in  a  point  material, 

point  mate-     ^^^  grant  the  lands  to  another,  htAetidum  from  the  end  of  a 

rial  misre<      former  lease,  this  shall  have  commencement  (not  from  the  time 

lease  of  Uie^^  of  the  former)  but  as  if  no  such  lease  had  been — ^from  tbe  time  of 

lands  (g^ntr    the  making  of  the  latter  lease;  for  the  reason  in  truth  is  the  same 

losMi^Sj^r  *®  ^^^^  y^^  recite  a  lease  which  was  not,  or  is  void  5  for  where 

dtem  from  ike  a  lease  is  misrecited,  there  is  no  such  lease  as  that  to  which  the 

end  ^f  the       reference  is  made. 

^r^^£!^)       '^^^  date  of  the  lease,  as  whether  it  was  made  the  38  or  48 

this  shall  be-   Eliz.  is  SO  material,  that  if  it  be  rased,  the  interest  and  lease 

^Tk^ng'^fX  ^^^^^^^  void,  as  some  of  thejustices  held :  but  the  deed  was  void 

new  lease,  as    all  of  them  held.    And  if  the  raaure  be  not  material  (bei^g 

ll^rl^h^  made  to  a  stranger)  it  would  not  avoid  the  deed. 

been;  for  where  A  lease  is  mkracited,  there  b  no  suck  lease  as  that  to  whick  tbe  re- 
ference is  made.     1  Cr.  399.     Miller  and  Mainwaring. 

Pigorscase.        It  may  be  objected  that  it  was  not  material  to  have  recited 

^     '^'        the  date  of  the  lease  by  Queen  Elizabeth  to  Mundy :  and  I 

agree  there  was  no  necessity  to  have  made  any  recital  of  the 

date  of  the  leaae,  or  of  the  persons  to  whom  it  was  made^  or  of 
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fhe  time  when  it  began  or  ended,  or  any  reeital  at  all ;  for  this        1666. 
last  lease  by  the  trustees  of  the  Queen*s  mother  is  the  lease  of     ^^^^^^^ 
common  persons,  and  if  they  had  recited  that  they  possessed  of      '^on 
a  term  in  reversion  (expectant  upon  a  lease  made  to  John    Berkley. 
Mundy,  or  without  any  mention  of  Mundy's  lease)  and  granted  a  tenn  io  re- 
lor  years,  to  commence  from  the  expiration  of  former  leases  in  ll^^^^^J 
being,  it  had  been  good.    It  is  so  in  leases  by  the  King,  a  jtSn^com- 
Jbrtiore  in  cases  of  common  persons.    But  yet  no  man  will  meoce  from 
deny  but  if  it  be  misrecited,  so  as  the  name  of  the  lessee  be  off^^l^  ^^^ 
mistaken,  or  the  like,  the  lease,  which  is  limited  to  commence  leases  in  being 
after  the  lease  so  misrecited  will  begin  presently.  cw^the 

Kinf  and  of  common  persons.  If  a  former  lease  he  misrecited,  so  at  the  name  of 
tfaeiewee  be  mistaken,  or  the  like*  the  lease  which  is  limited  to  be|^  after  the 
lease  so  misrecited  shall  begin  presently. 

In  Palmer's  case  it  is  agreed^— if  the  sheriS  (upon  vl  fieri  fa*  4  Co.  74. 
etoff,)  reciting  that  the  defendant  had  a  term  for  years,  sell  it,  it  Pahner'scase. 
is  a<ljadged  good ;  but  if  he  recite  that  he  had  a  term  to.oom* 
mence  8  &  3  P.  and  M.,  aad  sell  the  same  term,  this  is  void  if 
it  commences  3  &  4  P.  and  M. 

Here  the  date  of  the  lease  to  Mundy  is  material,  as.  in  many 
4>ther  respects,  so  in  respect  of  the  reference  to  it  for  the  com- 
mencement of  Grodol(diin*s  lease,  and  for  the  payment  of  60/» 
before,*and ' ISO/,  per  annum  after  it  commenced. 

In  my  opinion  the  resolution  by  all  the  Justices  upon  Morley's 
leasa  in  Miller  and  Main waring's  case  is  full  to  our  purpose. 
The  case,  so  far  as  it  concerns  Morley's  lease,  I  must  agaib 
put  at  lai^.— John,  Earl  of  Oxford,  being  seised  only  in  right 
of  bis  wife,  S7  H.  8.,  leaseth  to  Anne  Seaton  for  thnrty-fiMur 
years ;  his  wife  died,  and  after  he  died.  John  the  second,  bis 
eon,  reciting  (but  misreciting)  that  lease  to  Seaton^  which 
was  then  ended,  demiseth  to  Rochester,  habendum  for  thirty 
years  from  the  end  of  the  lease  to  Seaton  made  88  H.  8.  it 
was  adjudged  the  lease  to  Rochester  began  presently; 

So  that  if  there  be  no  more  in  our  case  but  that  the  former 
lease  is  misredted  in  the  date  to  have  been  made  S9  E^is.,  and 
the  lease  to  Gk>dolphin  is  to  begin  after  the  expiration  of  that 
term,  I  think,  upon  the  reason  and  anthorities  before  mention- 
ed, that  Oodolphin's  lease  must  begin  firom  the  making ;  there 
being  no  such  time  for  the  commencement  of  it  as  is  limited  in  / 
ibB  habendum.  . 

Agabst  this  it  hath  been  objected,  that  there  is  cer«aioity 
onongh  ;i  for  it  is  found  thatihere.was  no  other  lease  made.to 
Mundy  but  one,  and  that  for  thirty  years;  and  that  the  lease 
was  made  to  begin  after  the  n^iety-six  y^ars  ended ;  all  whicb  . 
is  true,— 4ind,  therefore;  the  falsity  in  the  date  of  fhe  recited 
lease  shall  not  vitiate  it^  upon  ^etu^utUeperimftUenonvitiatur* 
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1060.  To  this  I  answer,  first,  that  the  same  objection  might  be 

^'^^^^'^    made  to  Miller  and  Mainwaring's  case,  and  all  the  cases  above 
Foots       cited,  that  have  been  resolved  so  solemnly,  which  have  as 
^"isVbYi     ^^V  particular  certainties  as  here. 

But,  secondly,  where  the  clause  or  sentence  is  one  and  at- 
tire, you  shall  not  pick  and  choose,  but  it  must  be  entirely 
true  or  &lse.  It  is  here,  habendum  from  the  end  of  the  term 
granted  by  the  said  late  Queen,  in  the  said  recited  letters  pa* 
tent  made  to  the  said  John  Mundy  as  aforesaid.  So  that  there 
are  several  words  of  reference  to  the  patent  misrecited  before 
to  be  made,  SSEliz. ;  the  said  letters  patent;  to  the  said  John 
Mundy  i  as  (foresaid* 
Hob.  The  role  of  uHle  per  insifik  holds  only  in  cases  of  several 

8  Co.  ss.         ^^  independent  clanses,  as  may  appear  upon  consideration  of 
Stukeley's  case,  Dooghty*8  case,  Dodington^s  case. 

But  the  same  reason  that  you  may  vary  from  the  words  and 
tenn,  82  Blie.  to  4S  Elis.,  you  might  rary  it,  if  it  had  been  r^- 
dted,  the  lease  to  have  been  made  to  Thomas  Mundy,  or  J.  8., 
whereas  it  was  made  to  John  Mondy,for  these  weiecertainties 
enough  of  a  lease  for  thirty  years,  and  when  to  commence ; 
and  it  had  been  good  enovf^  if  the  name  of  the  lessee  had  not 
been  recited  t  and  so  it  will  be,  if  we  vary  from  the  words,  and 
put  in  and  leave  out  what  we  please,  we  shall  not  know  witlutt 
what  bounds  to  keep* 

Another  objection  hath  been  made,  and  mneh  urged;  that 
the  lease  to  Oodolphin  was  apparentfy  intended  to  begin  after 
the  end  of  the  lease  to  Mundy  fin*  thirty  years,  and  not  befim, 
and  that  therefore  there  was  a  rent  of  60/.  over  and  above  the 
said  rent  reserved  during  Mondy's  lease,  and  IflO/.  after  that 
lease  ended ;  whereas  if  the  lease  to  Godelj^iin  in  respect  of 
the  misreoital  most  be  construed  to  begin  preseatly,  he  moat 
pay  60l.p€ranmm  presently  for  nothing,  and  this  lease  wiH 
end  before  the  other  to  Muady. 

To  this  1  answer,  Oat  it  cannot  be  denied  bat  the  inteiition 

of  the  parties  eertaialy  was,  that  Goddphio's  lease  should 

begin  when  Mnndy's  eaded.    But  I  must  take  up  my  Lord 

HobofA's  distinction  betweeo  a  oMital  and  a  legal  intention. 

The  legsl  ia-   The  l^gal  intention  is  to  be  taken  only  irom  the  words  of  the 

hXSttit^y  «lMd.  Whikl  the  words  Of  the  deed  are  sack  as  may  be  snb- 

frcmtiis ^       servient, or  not  contrary  to  the  intention,  they  may  be  extend- 

*      '^  '      eds  kirt  vAera  tiny  aee  ezprei^  «id  poskive,  eontra  txfirtssa 


words  of  a 
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words  of  a 

deed  are  sach  u  msy  be  subservient,  or  not  contrary  to  wbat  they  nay  be  extend- 
ed|  otherwise  when  they  are  esmss  and  poiili^e.  If  Juikeii  St  eoBuaen  law 
bMa  te  recede  fionihe  knerof  deeds  to  eMltal^e  comtiactieBS|iipoaforejpi 
cMiectnres  sad  mtendmentSt .  they  will  male  uncertainty  and  confusion  u 
the  taw.   Thivhisbeen  donetoo  nrodi  of  htetimes. 
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%i  recede  from  the  letter  of  deeds  to  equitable  i^OnatructioDSy        1666. 
upon  foreign  conjectures,  and  intendments  (whick  I  doubt  they     ^^"v^ 
have  of  later  times  done  too  much)  they  will  make  uncertainty       ^eoTS 
mad  confusion  in  the  law.  Berust. 

It  is  here  express  that  this  lease  is  limited  to  begin  after  a- 
lease  to  Mundy  made,  38  Eliz.  It  cannot  begin  after  that 
lease^  for  there  is  none  snch ;  you  cannot  make  it  certainty. 
Construe  that  the  true  term  which  Mundy  had  was  intraded  by 
it,  no  term  being  expressed  for  which  it  was  granted^  you  shall 
not  make  a  limitation  of  your  own,  when  it  shall  commenoe, 
upon  intentions  t  but  take  that  which  the  law  makes  in  such 
cases,  which  is  that  it  shall  begin  presently. 

It  would  take  up  too  much  tame  to  cite  caaeelo  pvove^  that 
in  deeds  no  construction  shall  be  made  upon  oonjectntal  argit- 
ments  of  the  intention,  which  the  words  will  not  bear.  I  will 
instance  but  in  two  cases ;  and  those  of  fiirmer  times.  The  Anderson  so 
one  P.  S9H.  a,  a  feoffmMt  was  arade  by  A.  to  B.  de  mo 
eampo,  cf  ego  prasd.  A.  warramHtobo-dietvm  cmftum  frad..Bi 
9i  hairomus  stds.  This  was  adjudged  a  void  wamusty,  for  the 
warranty  was  of  a  croft,  not  of  a  field ;  and  y^  the  intent  was 
apparent  te  warrant  that  whfeh  was  granted^  that  is,  oaa^pum  ; 
and  the  words  di^mn  eroftmm  imply  a  refemaee.to  that  whieh 
was  before  mentioned,  which  was  can^pmn,  not  tr^um^  Bnt^ 
aaith  the  book,  this  part  of  the  deed  conoorning  the  warranty 
shall  be  rather  taken  as  void,  than  tDceBStraeJtaficnDdsngto 
the  intent  net  warranted  by  the  words. 

The  other  is  39 H.  6.  IG.  A  case  is  tiled  to.hasw  been 
formerly  adjudged,  and  it  is  there  agreed  for.law«^r-«tA«  was 
bound  in  100/.  to  B. ;  and  the  condition  mas  «' that  if  A.,  the 
obligor,  did  not  pay  te  B.  10/,.sosfa  a'day,thesthefaond.should 
be  void;"  whereas  it  ought  to  have  been  titrnfUe*  bottd-U 
ttand  good:  and  the  intention  is. apparent;  but  bqcsiuselthe 
words  were  so,  we  ought  to  a^udfe  aeeording  to  the  poi|x»t 
of  the  words.  And  so^.if  thecondUiDa  of  an  obl^ationibe,  ssH.  6. 9. 
that  if  the  obUgas  pay  ta  J.  S.  10/„i  .than  ^tfioriMitid.sUI  ^ 
void. .  If  he  pay  not  the  mone)i,*thft|l:t0aidia'foifoltedj:vandbyat  , 
the  intent  was  iqpparent,that  if  Ae^.abIi9or,la9MtojiiftV^e^ 
paid  the  money,  the  bond  dionld  be  voidl    .^  ^  -   I  f)..; 

In  our  principal  case  the  lease  to  Gadnlphitt  being  by:eac» 
press  words  to  begin  after  the  dfiterminaliQli  of  ia  Jease  ;ipade 
toMundy,38[£li2.,  and  no  ,temL  is  expressed,  andthereiana 
such  grant,  SS  Elia.,  you  shall  nofi  upon.  ai:gnipents.  ficem  the 
intontionji  make  it  to  bifgin  Mter  a  kl«f  w^e.to:M«ndy^liS 
Elis.,  for  thirty  years* 
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1000.  Bot  that  which  to  me  (d)  seems  the  greatest  objection  in  thb 

^"^*^^*^^     case  yet  remiins  to  be  considered. 
Foots  Jq  ^i  ^^^  ^n^^  ^^^^^  ^y^^  1^^^  l^„  p^^  ^f  ^  ]^^^  f^^ 

Bbr&lbt.  i^^^^Y'One  jears,  or  other  term,  limited  to  beg;in  after  a  lease 
Estoppels.  which  was  either  not  in  esse^  or  else  misrecited,  the  lease  so 
A  lease  which  limited  to  bqpn  after  the  other  was  not  void:  but  though  it 
Tnl^i^^  began  from  the  time  of  the  making  of  it  in  point  of  computa* 
euinot  work  tion ;  yet  in  intent  it  began  and  took  effect  after  the  true  lease 
«to  ^  ^\  expired ;  so  that  there  was  some  fruit  and  effect  of  it  for 
C.  C  46.*  aome  part  of  the  term  or  years,  though  not  altogether  such  as 
was  intended ;  and,  therefore,  such  a  lease  working  partly  in 
interest,  cannot  work  at  all  by  estoppel* 

But  such  construction  cannot  be  made  here :  for  if  the  lease 
to  Oodolphini  as  1  opened  it  at  first,  begin  (in  respect  of  the 
misrecital  of  the  lease  to  Mundy)  from  the  making  of  it  for 
twenty-one  years,  then  in  point  of  time  it  begins  during  the 
kase  to  Mundy,  and  ends  before  the  end  of  the  lease  to  Mundy, 
vis..in  1659.  And  so  it  may  be  urged  that  this  construction 
makes  it  merely  void ;  for  it  never  was  any  lease  at  all,  nor 
had  the  lessors  any  power  to  contract  during  that  time* 
Estoppebby  And  rather  than  it  should  be  totally  void  by  reason  of  the 
recital  misrecital,  it  was  urged  that  it  should  be  good  by  way  of  estop- 

pel; and  many  cases  were  died  of  estoppels  by  recitals. 

As  our  case  in  truth  is,  I  conceive  there  can  be  no  ground 

for  an  estoppel  to  tie  up  Hie  lessors  of  Godolphin,  or  any  who 

There  can  be  daim  since  under  them,  that  they  cannot  say  that  there  is  no 

b^  ^^iSaT     *°^^  ^^"^  ^  Mundy,  82  Eliz.,  for  there  can  be  no  conclusion 

iief^     1-    or  estoppel  by  generalities. 

If  I,  having  but  one  messuage  in  Dale^  reciting  whereas  I 
have  a  messuage  in  Dale  which  descended  to  me  from  my 
Ikther, .  I  grant  all  my  messuage  which  descended  fiom  my 
iather  it  passeth,thou^  it  did  not  so  descend.  Butiflgrant 
all  my  land  whidi  descended  ■  (e) 
.  If  I  release  all  my  right  in  all  my  lands  in  D.,  which  I  have 
by  diseent  firom  tiiy  fitther,  fliough  I  have  no  lands  there  but 
tern  ttsy  mothery  nothing  paaseth.  But  if  my  release  had  been 
of  WUteaiTC,  which  I  had  by  descent  of  the  part  of  my  fiither, 
the  rdease  is  good.  So  if  I  lease  all  my  lands  lying  in  such  a 
parish,  or  whieh  descended  to  me  from  my  mother,  I  am  not. 
estopped  to  nay,  I  had  no  soeh  land  there :  bot  otherwiae^ 
'  1 1  ■   < •  I  ■     I  '  1 •  •  I » til      I 

(4' The  point  of  estoppel  ^^^''\  (e)  In  the  manuscript  the  sentence 
much  insisted*  on  byeeijeMit  Mmf^'-'  ends  thns  nbmptiyi  n  referdice  m 
nnrdy  in  hit  nrgnment  for  the  plsin  the  mugin  ig  to  Com.  I  Mr  Wrol- 
liff/* in effror.   yeBtris84.  ledy and Adim'fe ease. 
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if  it  were  of  Wfaiteacre,  which  I  bad  by  descent  from  my       1666. 
toother.  ^     v-^nrw 

But  in  our  case  the  recital  is  general,  of  a  lease  to  Mandy       I^oote 
made  33  Eliz.,  not  mentioning  for  what  term,  or  when  to  de-     Berkley. 
termine,  and  so  is  too  general  to  work  a  conclusion. 

But  if  it  had  been  (as  hath  been  taken  upon  the  argument) 
that  the  lease  had  been  recited  to  have  been  made  to  M undy 
for  thirty  years,  to  begin 'immediately  after  the  end  of  the 
lease  by  the  {nrior  and  consent,  it  would  have  had  more  diffi- 
culty in  it.  ^ 

Ifa  lease  be  made  to  A.  for  ninety-nine  years,  and  then  the  Iflesseeofa 
lessor  grants  to  B.  for  ninety-nine  years,  to  b^in  after  the  gin'^'ft^  a* 
first  lease ;  and  then  B.  by  indenture  leasetfa  all  the  lands  to  tonner  temi, 
me  for  twenty-one  years,  to  begin  presently,  B.  not  being  then  |S^*by  in-**^ 
owner  of  the  land  (though  he  bad  a  future  interest)  I  conceive  denture,  for 
this  is  a  good  lease,  by  estoppel,  between  the  parties.    And  so  5^^*^^°^. 


if  he  lease  it  to  me  to  begin  at  a  day  to  come,  for  which  he  g\n  presently, 
hath  no  power  to  contract ;  when  the  time  eomes,  it  is  good  j  •  ^^  S^®^ 
between  the  lessor  and  lessee  by  estoppel.    As  if  A.  by  in-  estoppel,  be- 


denture  lease  to  me  lands  which  are  none  of  his,  habendum  tween  the 

Irom  a  day  to  come ;  this  is  a  good  lease,  by  estoppel,  for  that  ^ .  ^'  . 

t*me.  denture  lease 

But  such  an  estoppel  in  our  case  would  be  of  no  avail ;  for  ^^^^^  ^^|c*» 

if  the  twenty-one  years  to  Grodolphin  began,  by  estoppel,  from  habendum* 

the  makine  of  the  lease,  then  was  it  ended  also  before  Mundy's  from  a  day 

lease  I?5*!™»     , 

*^*"^«  this  18  a  good 

And,  therefore,  I  must  put  the  case  further : — Mundy  is  lessor  lease  by 
for  thirty  years  ;  and  the  Earl  of  Holland  and  others  having  a  SlS'^i^^^**'' 
future  mterest  for  ninety- nine  years,  to  begin  after  the  other; 
and  they,  by  indenture,  reciting  that  Mundy  hath  a  lease  for 
thirty  years,  made  32  Eliz.  (whereas  it  was  43)  demise  to 
Godolphin  the  land,  habendum  from  the  end  of  the  said  term 
made  (for  thirty  years  to  Mundy)  for  twenty-one  years,  which 
in  time  expires  before  the  thirty  years ;  this  lease,  as  I  said 
before,  cannot  be  good  by  way  of  contract,  and  therefore  must 
be  good  by  way  of  estoppel. 

But  then,  how  long  that  estoppel  shall  continue  is  con- 
siderable. 

Much  may  be  said  in  that  case  (it  not  working  wholly  by 
estoppel)  that  both  parties  shall  be  concluded  to  say,  that  there 
was  no  such  lease,  32  Eliz.;  and  so  the  lease,  by  estoppel, 
shall  be  good  for  all  the  time  expressed,  viz.  from  the  end  of 
that  lease  recited  to  be  made,  S3  Eliz.,  for  all  the  time  therein 
expressed,  w.,  for  twenty-one  years  from  the  end  of  the  thirty 
years  after  the  ninety-six  years  expired;  and  ought  not  to  have 
the  same  construction  as  it  would  have  if  it  wrought  in  any 

2ir 
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IM6.       part  by  nay  of  iBlerest:  for  it  woriiiog  wholly  by  way  of 
^'^^>^^     estoppel,  there  is  no  cause  to  limit  the  connnencement  of  (he 
^^^^^      term,  otherwise  than  is  expressed  in  the  indenture. 

Bb&ubt.  '^^^  ^^  ^^^  ^^^  ^  ^^^  ^^^^  ^^^"  ^^^  ninety-six  years, 
ending  in  16SS,  the  thirty  years  after  the  ninety-six  years^endin^ 
in  166S,  the  lease  by  estoppel  would  then  begin  in  1665,  and 
would  be  still  continuing  during  the  rest  of  the  twenty-one 
years  from  thenceforth  yet  unexpired. 

s  Bliz.  196.         It  is  not  strange  to  our  books  that  recitals  work  by  way  of 

169^' ^^^*      conclusion  and  estoppel. 

Skipwitb  and      If  an  obligation  had  been  made  to  the  Earl  of  Holland,  &c. 

T^^f  ^Ri'^     with  condition,  that  whereas  a  lease  had  been  made  to  Mandy, 

B.  R.  ^  Elis.,  for  thirty  years,  and  that  the  obligee  had  leased  to  the 

obligor  for  twenty-one  years,  to  commence  after  that  lease  to 
Mundy,and  the  condition  had  been  to  perform  the  covenants  in 
that  lease,  I  oonoeiTO  the  oUigor  had  been  estopped  to  say  there 
was  no  such  lease* 

But,  notwithstanding  all  these  objections,  I  am  of  opinion 
that  this  lease  to  Godolpbin  was  never  a  good  lease,  either  in 
interest  or  estoppel ;  not  in  interest,  because  it  was  to  com- 
mence (if  it  did  commence  at  all)  and  end  during  the  conti- 
nuance of  the  lease  to  Mundy.  Nor  was  it  a  good  lease  by 
estoppel ;  for  it  appears  upon  the  verdict,  that  the  Earl  of 
Holland  and  others,  the  Qwen's  trustees,  who  made  the  lease 
to  Mundy,  was  seised,  not  of  a  future  interest  barely^  but  of  a 
reversion  for  ninety  and  odd  years,  to  which  the  rent  of  601, 
leserved  in  Mundy's  lease  was  attendant;  and,  therefore, 
during  the  lease  of  thirty  years  to  Mundy,  they  might  contract 
for  the  reversion  for  any  lesser  term ;  and  such  a  grant,  with  at- 
tornment, would  have  carried  the  rent. 

Then  when  the  lease  to  Godolpbin  was  limited  to  begin  after 
a  lease  where  there  was  none  such,  by  construction  of  law  it 
was  to  begin  presently ;  and,  if  there  had  been  attornment^ 
it  bad  been  a  good  lease  of  the  reversion  for  that  term. 

And  when  I  make  a  lease  for  years  of  a  reversion,  and  this 
is  not  good  for  want  of  attornment,  this  shall  never  work  by 
estoppel ;  for  the  lessor  had  an  interest  out  of  which  his  grant 
might  have  been  made  good,  if  the  ceremony  requisite,  which 
was  attornment,  had  been  performed,  which  belonged  not  to 
the  lessor  to  do,  or  to  get  done. 

But  if  my  Lord  of  Holland,  and  other  the  trustees,  had  had 
only  a  bare  fiiture  interest,  I  will  not  determine  whether  there 
had  been  an  estoppel  in  the  case. 

As  for  the  estoppel  by  reason  of  a  recital,  there  may  be  a 
great  deal  of  difference  between  a  condusion,  or  esioppd  by  a 


m  the  CamiMn  Pkas  and  in  cflher  C&urta:  HI 

coDditiDtt  In  an  oftlignClon;  Mid  npon  n  reeitd  in  a  dleed.  Oar       ^M6, 
teoto  my  generaHj,  sneh  a  redtal  in  a  deed  bhid9  not.  v^V^ 

In  Miller  and  Mainwiiring^s  case,  and  the  otber  eases  upon      '^<^^ 
misrecitalii,  there  was  never  any  question  made  upon  estoppel    Bmbxlet: 
hj  redtal  i  bnt  the  leases  held  to  be  good,  fo  eomraence  pre-  c.  c.  352.  b. 
sen^  frmn  the  making  of  the  lease;    But,  in  trcrth,  much  35H.6.  ss. 
€amiot  be  inferred  from  these  cases ;  for  an  interest  for  some    ^'  ' 


term  passing  there  coald  be  no  estoppel  at  all.  9  Co.  9.  a. 

In  oifr  case  the  Eail  of  Holland,  and  the  other  trustees,  had  ^ownmn's 
«  present  reversion,  and  their  lease,  if  attornment  had  been,  case, 
would  have  passed  an  interest;  an4,  therefore,  cannot  in  any 
way  woA  by  estoppel. 


I'M    fill 


HARRIS  r.  EVANS  (a). 
Tr.  1659.  Rot.  16»1. 


(Where  a  moiety  of  lands  was  settled  ^  od  A.  B.  the  eUer^*  for 
life,  with  remainder  in  special  tail  to  ^  A.  B.  the  jfounger ;"  aod 
the  other  moiety  was  settled  oa  <<  A*  B.  Ifttf  yoanti^er,"  io  special 
tail ;  ^  aad  for  default  of  sach  issae  the  remainder  of  the  whole  pre- 
mises to  the  use  of  the  right  heirs  of  the  said  A,  B.  for  ever,"  with- 
out specifying  "  the  elder,'*  or  **  the  younger.'* — This  ultimate 
Mmltation  was  held,  under  die  eirtum$i€mces^  to  be  in  favour  of 
A.^4ke^fmihger. 

Where  A.  is  teuant  for  life  of  a  moiety  of  lands,  with^  remainder 
to  B.  in  tail ;  and  B.  is  tenant  in  tail  in  possession  of  the  other 
moiety,  with  reversion  ia  the  whole  to  A.  in  fee; — the  Jine  of 
A.  and  B.  as  to  both  moi^ies,  will  enure  to  uses  declared  by  B. 
aloae,  to  himself  in  fee.  For  as  to  the  first  moiety,  the  fine  de- 
stroyed the  reversion  ;  and  as  to  the  second  moiety,  it  worked  a 
discontinuance. 

The  construction  of  verdict  is  to  be  favourable.) 


Bridgman,  C.J. 

EjecHone  firmoB  by  Thomas  Harris  against  William  Evans,  Harg.MSS. 
upon  the  demise  of  Richard  Powell  and  Francis  Roberts,  of  fi4^^'  ^^^ 
two  messuages, .  and  100  acres  of  land,  &c.  in  the  parish  of      *    . 
Hyntwardin,  for  five  years,  &:c. 


(a)  The  Editor  has  not  met  with  been  given  against  the  defendant, 
any  reference  to  this  case.  The  contrary  to  the  opinion  of  the  Lord 
Boll  states  the  judgment  to  have     Chief  Justice. 

Sn  9 
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1606.  Upon  not  guilty  pleaded,  a  special  verdict  is  found ;— ' 

That  John  Whitcott  the  elder  was  seised  of  the  tene« 
ment  in  the  declaration  in  fee ;  and  by  indenture,  10th 
Sept.  SSCar.  between  the  said  John  Whitcott  the 
elder,  and  John  Whitcott  his  son  and  heir  apparent 
•of  the  first  part,  and  John  Powell  and  Edward  Sur- 
ford  of  the  second  part,  and  Margaret  Powell,  and 
Alice  Powell,  her  daughter,  of  the  third  part  In 
consideration  of  a  marriage  to  be  had  between  the 
said  John  Whitcott  the  younger  and  Alice,  and  for 
lb)  120/.  the  said  John  Whitcott  the  elder,  and  John 
his  son,  did  grant,  enfeoff,  and  confirm  unto  the  said 
Richard  Powell  and  Francis  Roberts  the  said  two 
messuages,  &c.;  to  hold  to,  them,  their  heirs,  and 
assigns,  to  the  uses  thereinafter  mentioned;  vtx. 
one  moiety  to  the  use  of  the  said  John  Whitcott  the 
elder,  for  his  life;  remainder,  after  his  decease,  to  the 
use  of  the  said  John  Whitcott  the  younger,  and  Alice 
Powell,  and  the  heirs  of  their  two  bodies,  lawfully 
begotten ;  and  the  other  moiety  to  the  only  use  of  the 
naid  John  Whitcott  the  younger,  and  Alice  Powell, 
and  of  the  heirs  of  their  two  bodies  lawfully  to  be 
begotten ;  and  for  defauU  of  such  issue^  the  remainder 
of  the  whole  premises  to  the  use  and  behoof  of  the  right 
heirs  of  the  said  John  fVhitcoti  for  ever.  And  that 
livery  and  seisin  was  thereupon  given,  and  that  the 
marriage  took  effect  That  afterwards  John  Whit- 
cott the  younger  did  sign,  seal,  and  deliver,  an 
indenture,  dated  10  Martii^  1649,  found  tit  hesc  verba. 
And  it  is  an  indenture  mentioned  to  be  made  between 
the  said  John  Whitcott  the  elder  and  John  Whit- 
cott the  younger  of  the  one  part,  and  Thomas  Bond 
and  Morgan  Malpas  of  the  other  part,  witnessing  that 
for  the  affection  which  John  Whitcott  the  younger 
beareth  to  Alice  his  wife,  and  for  that  the  said  John 
Whitcott  the  elder,  and  John  Whitcott  the  younger, 
are  willing  to  settle  the  messuages  and  lands  herein- 
after mentioned,  to  the  uses  hereinafter  expressed, 
and  to  no  other  use ;  and  tot  valuable  considerations 
it  is  agreed,  and  the  said  John  Whitcott  the  elder 
covenanteth,  before  Easter  next  ensuing,  to  levy  a 
fine  to  the  said  Bond  and  Malpas,  with  proclamations 

By  ''  the  said  J.  W.**  is  to  be  understood  J.  W.  the  younger. 

John  Whitcott  the  younger  alone  executed  an  indenture,  of  the  lOth  Msrdiy 
1649,  resettling  the  tenement,  after  the  marriage  had  taken  «Sect 

if)  This  money  was  paid  to  the  fitther.    See  p.  5d8. 


Harris 

V. 

Evans. 

J.W.  the 
elder  was 
seised  in  fee 
of  the  tene- 
ment in  ques- 
tion, by  in- 
denture of  the 
10th  Sept 
1648.  J.  W. 
the  elder,  and 
J.  W.  the 
younger,  in 
consideration 
of  the  mar- 
riage of  J.W. 
the  younger, 
and  of  180/.. 
paid  to  J.W. 
the  elder.  He 
and  his  son 
limit  the  te- 
nement 

As  to  one  half 
to  the  use  of 
the  said  J.  W. 
the  elder  for 
life,  remain- 
dertothe  use 
of  the  said 
J.W.  the 
younger,  and 
the  intended 
wife,  in  qie- 
cialtail.  And 
as  to  the  other 
half  to  the 
only  use  of 
the  said  J.  W. 
the  younger^ 
and  the  in- 
tended wife 
in  special  tail, 
•«  and  for  de- 
**  faultofsuch 
'*  issue,  the 
*'  remainder 
«<  of  thewhole 
**  premises,  to 
'*  the  use  and 
**  behoof  of 
"the  right 
''heirs  of  lito 

•'  for  ever. 
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of  the^id  two  messuages,  &c.,  by  tbe  names  of,  &c.        1986. 

whicb"  shall  be  and  enure ;  and  the  said  Bond  and     ^^^V^ 

Malpas  shall  stand  and  be  seized,  to  the  uses  therein-      Harris 

after  mentioned,  and  to  no  other  use,  viz.  one  moiety       Eyavs. 

to  the  use  of  the  said  John  Whitcott  the  elder,  for  j^  i^  ^q^ 

his  life,  without  impeachment  of  waste ;  and  after  his  moletj  to  the 

decease,  to  the  use  of  the  said  John  Whitcott  the  Welder  for 

younger,  and  the  said  Alice,  his  wife,  for  their  lives,  life,  romain- 

and  the  life  of  the  longer  liver  of  them,  and  of  the  ^fj^^yj^^ 

heirs  of  their  two  bodies  between  them  lawfully  to  be  Tounge^  and 

begotten ;  and  for  default  of  such  issue,  to  the  use  of  I^^^^il^f  |jr 

the  heirs  of  the  body  of  the  said  Alice;  and  for  de-^  Jemainder' 

fault  of  such  issue,  to  the  use  of  the  right  heirs  of  the  ^^  Hf  .^^  ^^ 

said  Alice  for  ever.    And  the  other  moiety,  imme-  the  body  of 

diately  from  and  after  the  said  fine  levied,  to  the  use  the  wife,  re- 

of  the  said  John  Whitcott  the  younger,  and  the  said  Se'rjbll^rs 

Alice,  for  their  lives,  and  the  life  of  the  longer  liver  of  the  wife^ 

of  them,  and  of  the  heirs  of  their  two  bodies,  between  in  to  the 

them  two  lawfully  begotten;  and  for  deftult  of  such  ^^e^S^TS 

issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  j.  w.  the 

Alice ;  and  fer  default  of  such  issue,  to  the  use  of  the  J?"^^^'  f^ 

right  heirs  of  the  said  Alice  for  ever.    Which  said  special  toil, 

indenture  was  sealed  and  delivered  by  the  said  John  remainder 
m-wTt  •  a  1  *o  the  use  of 

Whitcott  the  younger  only.  the  heirs  of 

the  hody  of  the  wife,  remaidder  fo  the  use  of  the  right  heirs  of  the  wife. 
The  Jury  further  find,  That,  in  performance  of  the  co-  Fine  levied^ 
venants  in  that  Indenture,  the  said  John  Whitcott  {c)  '^^'^^  *^*^- 
levied    a    fine    in  Trinity  Term,  1650,    the  tenor 
whereof  followeth  in  these  words  : — Hose  est  fincdis 
Concordia  inter  Thomam  Bond  et  Morgannum  Malpas 
querentes^et  Johannem  Whitcott  seniorem^'et  Johan^^ 
nem  Whitcott  juniorem,  Deforc.  de  duobus  messuagiis^ 
Sfc.  pro  ut  by  the  said  fine  remaining  upon  record  in 
the  Common  Bench,  and  now  here  exemplified,  &e. 
appears.    And  that  the  said  messuages,  &c.  are  the 
same  with  those  in  the  declaration;    and  that  the 
said  John  Whitcott  afterwards,   1   Augusti^    1654,  J.W.  the 
died  without    issue  and  that  Alice  survived    him  ;  rAu|!^iS 
and  that  John  Whitcott  the  elder  entered  upon  the  j,  w.  the 
said  moiety,  mentioned  in  the  said  indenture  to  be  elder  entered 
settled  upon  him  during  his  life,  and  was  thereof  pos-  limited^o  his 
sessed,  and' quietly  enjoyed  the  same.    And  after-  use  for  life. 

wards,  1  Januarii.  1655,  by  indenture,  for  3*.  bar-  And  by  in- 
'  7  7^  7  dentures  of 

lease  and  release  of  the  1st  and  10th  days  oi  Jan.  ISSS,  J.  W.  the  elder  convejed 
the  premises  to  A.  and  E.  in  fee. 

(c)  See  p.  553. 
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1G69. 


Harris 

V. 

Etans. 
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gained  and  sold  the  premises  to  Richard  Powell  and 
f  rancis  Roberts,  for  six  months ;  and  by  his  inden-' 
ture,  10  Januarih  did  release  the  same  to  thera  and 
their  heirs  (being  in  actual  possession  by  virtue  of 
the  said  bargain  and  sale)  to  the  use  of  them  and  their 
heirs. 
That  Alice  did  enter  into  the  moiety  limited  to  John 
Whitcott  the  younger,  and  Alice,  for  their  lives, 
with  remainder  as  is  before  limited  in  the  said  In- 
denture, 10  Mariiif  1649. 
That  3  Man,  1658,  John  Whitcott  the  elder  died ;  and 
that  afterwards  the  said  Alice  entered  into  the  other 
moiety,  so  limited  to  the  use  of  the  said  John  the 
elder,  for  his  life,  with    remainder   to  the  use  of 
the  said  John  the  younger,  and  Alice,  with  remain- 
der over,  by  the  said  indenture,  10  Atariii,  1649. 
And  that  afterwards  the  said  Alice,  apud^S^c.  took  ta 
husband  William  Evans,  and  bad  issue  by  him  in  full 
life,  and  afterwards  apud,  ^c.  died.    And  that  the 
said  Richard  Powell  and  Francis  Roberts,  the  lessors 
afterwards  aad  before  the  trespass  and  ejectment,  &c. 
did  enter  and  demise  to  the  plaintiff  pro  ut,  by  virtue 
whereof  he  did  enter,  and  was  possessed  until  the  said 
William    Evans,    afterwards  the  said   first  day  of 
April,  t&c  did  enter  and  eject  him  pro  ui,  Src.  scd 
virumj  8fc. 
[This  case  was  argued  by  Glyn  pro  querenU^und  Beare 
pro  defendente;  and  after  by  Earle  pro  querenU,  and 
by  Keelinge  pro  defendente.  \ 
The  6rst  point  is  this :  the  remainder  of  the  whole  being 
limited  to  the  right  heirs  of  the  said  John  WhitcoUfor  ever,  (not 
mentioning  the  elder  or  tbe^om^er)  whether  John  the  elder 
or  John  the  j/ounger  be  the  party  to  whose  right  heirs  it  be 
intended.    And  I  conceive  John  the  younger  is  the  party. 

For,  first,  the  words  limit  <<  the  remainder  of  the  whole  to  the 
right  heirs  of  the  said  John  Whitcott.''  If  it  be  a  remainder, 
it  roust  be  to  the  right  heirs  of  the  son  ;  for  if  it  be  to  the  right 
heirs  of  the^Acr,  it  is  in  its  own  nature  a  reversion^  and  not 
a  <^  remainder,''  the  estate  originally  moving  firom  the  fiither. 
So  that  the  propriety  of  speech  carries  it  to  the  heirs  of  the 
son. 

Secondly,  The  intent  of  the  parties  in  the  limitation  itself 
seems  to  be  so.  As  to  the  one  moiety  no  estate  is  befi>re  limited 
to  the  father:  but  an  estate  is  limited  to  the  son  of  both 
moieties;  then  the  remainder  of  the  whole  is  limited  to  the 
^^  right  heirs  of  the  said  John.'^ 
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It  irerd  an  improper  limitation  to  limit  it  to  the  ri^bt  heirs        1666. 

of  one  to  wfaom  no  estate  was  before  limited  in  it :  and  it  was      ^^^v*^^ 

not  intended  to  sound  in  contingency ;  wbicb  it  must  do  as  to      Harris 

a  moietj,  if  tbe  words  oi  remainder  to  the  said  John  be  referred      EyI'ns. 

to  the  father ;  for  then  as  to  that  moiety  it  is  to  be  construed  Limitatioo  to 

as  an  express  limitation  to  the  use  of  John  the  son,  and  Alice,  theright  heirs 

and  the  heirs  of  their  two  bodies^  remainder  to  the  riffht  heirs  ^\^^^  ^ 

^  V  ■       ■     A   «  whom  no  es- 

of  John  the  father.  tate  before 

It  is  very  true,  in  such  case  the  law  makes  it  a  reversion ;  1"^"^  l>y  Jl» 
for  the  law  creates  a  use  unto  him  daring  his  life,  as  it  is  re-  improper^ 
solved  in  Fenwick's  and  Mitford's  case,  S  Co.  91.  b.  and  C.  C. 
88«    But  that  was  but  a  late  resolution  ;  and  we  here  consider 
not  what  is  the  operation  or  construction  of  law  upon  the 
words,  but  what  is  the  intent  of  the  parties. 

Deeds  are  the  acts  of  laymen,  and  ought  to  have  simple  in-  Deeds  oo^fat 
terpretation.  J^*"*^^  « J^ 

Here  he  limits  it  to  tbe  heir,  not  to  the  ancestor,  which  totion.      ^ 
seems  improper  where  the  ancestor  does  not  take  before.       Limitation  to 

Thirdly,  It  is  to  be  observed,  that  the  word  ^' dictus'*  or  ^citor^^"* 
^^said"  is  several  times  repeated  in  the  clause  of  linutation  of  where  thean- 
the  uses ;  for  the  limitation  is,  as  to  one  mokty  to  the  use  of  ^^^^^  does 
John  Whitcoii  the  elder  for  life^  remainder  thereof  to  the  use  of  fore  impro- 
the  said  Jolm  Whitcott  theyounger,  and  Alieey  and  the  heirs  of  ?«''••  *•/«- 
their  two  bodies;  and  as  to  the  other  moiety^  to  tiie  use  of  the  said  ^  m^lr  lo 
John  Whitcott  the  younger^  and  Alice^  and  the  heirs  of  their  two  ^^^^  the  an- 
bodies  ;  remainder  of  the  whole  to  the  use  of  the  right  heirs  of  the  '^^^^^  ^"^ 
said  John  Whitcott  for  ever. 

I  conceive  this  last  ^^  said"  must  be  the  same  that  the  other  «  gaig*^  and 
said  is. — The  rule  is  general :  relatio  est  ad  proximum  antece*  *^Bame"dif' 
denlem  nisi  impedialur  sententia;  (see  Moor's  Reports  325, 326. 
Englefield's  case  for  ^^proidict.^^)  If  it  had  been  remainder  of 
the  whole  to  tbe  right  heirs  of  the  <^  same*'  John  Whitcott,  it 
had  been  clear  it  must  be  meant  of  him  that  was  last  named, 
C.  C.  20,  b. ;  for  idem  semper  proximo  antecedenti  refertur. 

But  tbe  objection  is  tbe  word  ^^ prasdict.'^  goes  to  all;  and,   « ix^formd 
therefore,  it  is  objected.    If  lands  be  given  to  A.  for  life,  re«  pr^AViif*'and 
mainder  to  B.,  and  the  heirs  of  his  body  in  tail,  remainder  io  /i^^^M^'^^J.^^^ 
C.  informd  prasdictd^  this  remainder  is  void  for  the  uncertain-* 
ty;  for  ^' prmdicta''  reacheth  to  all,  but  "t»  eddemformd^' 
reacheth  to  the  last ;  C.  C.  SO.  b.    Admit  this  to  be  law,  yet  it 
differs  from  our  case ;  for  in  our  case  here  is  a  former  prmdict. 
to  guide  and  govern  it,  ^^prasdieto  Johanni  the  younger:''  but 
in  that  cas^  tbe  construction  was  equal,  whether  <<  inform,  prce- 
dict.*^  shall  be  ^^in/brm.  predict,  as  A  "or** in  form. prof- 
diet,  as  B*  had  it*''    But  put  tbe  case,  it  had  been  to  A.  for 
life,  remainder  to  B«  et  haredibus  mascuUs  de  corpore  B.,  re- 
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mainder  to  C.  ei  haredibm  suis  in  formd  pradicid^  thei^  it 
must  refer  to  the  limitation  to  B.  The  word  hdn  was  not  in 
the  first  limitation,  but  was  in  the  second ;  and,  therefore,  the 
third  shall  be  guided  by  it.  And  so  in  onr  case,  there  was  a 
former  <^  p-asdicL^^  to  guide  it  by;  the  word  was  applied 
immediately  before  to  John  Whiteott  the  younger. 

But  this  is  said  upon  supposition,  the  word  was  '^  aforesaid'^ 
or  "  prcBdict. ;"  but  here  it  is,  "  the  said  John'* — ^^  said"  not 
*^  aforesaid ;" — ^^  dictus*^  not  *^  prcBdicius.*^  Pres  is  a  preposi- 
tion, and  in  many  respects  is  in  legal  construction  the  same  as 
prce  dntea  ;  as  prasmissa^  pro:  anUa  missa;  prasmenHonata,  pros 
antea  mentionaia ;  and  so  takes  in  aU  before.  Bnt  '^  didus** 
hath  not  so  large  an  extent :  but,  as  I  conceive,  yery  strongly 
relates  ad  proximum  antecedens  si  sententia  non  impediai;  as  it 
doth  not  in  our  case. 

Fourthly,  For  the  argument  from  the  intent ;  we  cannot 
draw  it  but  ex  visceribus  iextHsj  and  I  shall  enforce  it  no  fur- 
ther. Here  is  a  settlement  by  the  lather  upon  the  son's  mar- 
riage, and  for  a  portion  by  the  son's  wife ;  this  is  the  consider- 
ation ;  the  son  hath  an  estate  tiiil  in  the  whole,  so  that  he  had 
power  o?er  the  fee ;  and  the  reversion  is  not  assets,  nor  con^ 
siderable  in  law :  but  if  the  son  should  survive  the  wife,  he 
that  had  power  over  the  whole  during  his  wife's  life,  shall  it  be 
understood,  if  his  wife  die,  whose  portion  paid  for  his  estate, 
that  now  his  children  by  a  second  wife  should  not  have  it? 

I  conceive  it  a  more  reasonable  construction,  the  fiither  hav- 
ing the  son's  portion^  the  son  should  have  the  inheritance. 
But  1  rely  not  upon  that,  but  as  a  retort  upon  the  objection  on 
the  other  side  drawn  from  the  intent. 

I  agree  to  all  the  cases  that  have  been  put ;  where  two  are  of 
one  name,  the  younger  shall  bear  the  addition;  and  where  one 
alone  is  named,  it  shall,  primd/ade^  be  understood  of  the  elder. 
But  those  come  not  home  to  our  case;  they  are  to  be  so  taken 
in  case  of  writs  and  outlawries,  and  where  new  writs  may  be 
had  if  the  addition  be  not  right.  Bot  in  case  of  grants  it  is 
otherwise.  If  lands  be  limited  to  the  nse  of  J.  S.,  and  there 
be  two  of  that  name,  J.  S.  the  elder,  and  J.  S.  the  younger  s 
if  it  cannot  be  made  appear  who  was  the  party  intended,  it 
shall  be  void  for  the  uncertainty ;  and  it  shall  not  go  to  J.  S, 
the  elder,  because  he  needs  no  addition.  And  so  is  Peyndl's 
case,  47  E.  3. 16 ;  and  also  the  opinion  6  Co.  68.  in  my  Lord 
Cheney's  case,  where  that  case  is  cited.  A  man,  having  two 
sens  named  John,  deviseth  or.rendereth  by  fine  to  his  soo 
John.  The  law  will  make  neither  the  one  nor  the  other  to  in- 
herit by  construction ;  for  neither  the  eldest  shall  have  i^  he* 
cause  he  needs  no  addition;  nor  the  younger,  because  the  fetbei; 
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tieed  not  to  have  limited  it  over  if  he  intendTed  tbe  eldest ;  but       1666. 
the  will  or  fine,  if  the  intent  appear  not,  shall  be  void  for  uu-     ^-^^^^^^^ 
certainty.  Haebis. 

But  on  the  other  side,  where  a  certain  construction  can  be  Ey^g. 
made  of  the  words  in  the  deed,  it  is  injustice  to  make  it  void :  ^^^^^  ^  ^^^ 
it  was  the  intent  of  all  parties  this  fee  simple  should  be  settled  tunconsiracr 
by  the  deed;  and,  therefore,  there  is  a  limitation  by  the  deed  ^^^ 
of  a  remainder  to  the  heirs  of  the  said  John  ;  which  limitation,  words  in  the 
I  conceive,  must  be  meant  to  the  heirs  of  the  son  for  the  reasons  f^^  it  ism- 
I  have  given.  make  it  void. 

First,  because  it  is  limited  as  a  <^  remainder,'*  whereas  the 
father  and  his  heirs,  if  he  take  by  it,  must  take  as  a  reversion. 

Secondly,  it  is  limited  not  to  John  but  to  ^^  the  right  heirs 
of  John;"  which  is  improper  where  John  takes  no  estate  by 
the  limitation  to  himself,  as  the  fether  doth  not  in  part  of  the 
land. 

And,  thirdly,  the  words  precedent,  ^*  the  said  John,"  being 
express  of  John  the  son,  and  that  time  immediately  before  this 
limitation,  I  conceive  they  are  sufficient  to  direct  the  subse- 
quent words,  ^'  the  said  John,"  to  be  the  same  John  last 
mentioned. 

So  that  I  conclude  for  my  opinion,  the  fee  simple  was  in 
John  the  son,  and  consequently  no  cause  of  action  for  the 
plaintiff;  for  John  the  elder  being  dead,  and  John  the  younger 
and  his  wife,  being  both  dead  without  issue  between  them, 
whereby  the  first  estate  tail  is  spent,  the  plaintiff  who  derives 
firom  John  the  elder,having  no  title  to  the  inheritance,  as  1  have 
argued,  can  have  no  title  at  all. 

But  taking  it, — by  admittance, — that  the  law  is  otherwise  in 

this  point,  and  that  John  the  father  had  the  fee  simple  in  the 

whole,  the  next  point  that  hath  been  debated  in  this  case  is 

upon  the  operation  of  the  fine  levied  by  John  the  elder  and 

John  the  younger.    John  the  elder  being  tenant  for  life,  re-  A.  being  te- 

mainder  to  John  the  younger  and  his  wife  in  tail,  with  rever-  ^^  ^^^  ¥* 

sion  to  John  the  elder  in  fee,  of  one  moiety;  and  John  the  of  lands,  ra-^ 

younger  and  bis  wife  being  tenants  in  possession  in  tail,  with  mainder  to  B. 

reversion  to  John  the  elder,  in  fee  of  Uie  othei-  moiety;  John  jjf^i'^th 

the  elder  and  John  the  younger  levy  a  fine,  and  John  the  reversion  to 

younger,  by  indenture,  declares  the  use  of  this  fine,— whether  ^ilSifhrt"* 

shall  the  declaration  of  uses  bind  the  interest  of  John  the  elder ;  wife,  teoants 

—and  I  conceive  it  shall.  "  *P'  ^  VT 

session,  with 
reversion  to  A.  in  fee  of  the  other  moiety.    The  fine  of  A.  and  B.  good  against  A. 
although  B.  alone  declared  the  uses  of  the  fine. 

I  must  agree,  if  two  joint-tenants  levy  a  fine,  and  one  of  Two  joint 
them  by  indenture  declare  the  uses  of  the  whole  fine,  yet  this  £;^"*i!r/e* 
claration  of  the  use  by  one  of  them  affects  one  moiety  only  (tf  the  lands. 
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directs  the  use  as  to  one  moiety  only ;  for  that  the  conusor 
had  no  right  but  to  a  moiety.  Argol  aud  Cfaeuey's  case. 
Latch's  Rep. 71. 

So  if  A,  beiog  seised,  joins  in  a  fine  with  B.  who  bath  no- 
thing, the  declaration  of  the  use  by  B.  shall  not  bind^  for  the 
declaration  and  disposition  of  the  use  follows  the  estate  and 
ownership  .of  the  land  ianquam  umbra  corpus,'  and  it  differs 
from  the  case  of  the  declaration  of  use  by  the  baron  alone,  of 
the  wife's  land,  where  the  wife  doth  not  dis-assent ;  which  is 
grounded  upon  a  special  reason  relating  to  the  coverture,  2  Co. 
57.,  Beckwith's  case. 

And  as  the  law  is  thus  where  there  are  several  infaeritances, 
so  I  must  agree  in  many  cases  where  he  who  hath  a  particular 
estate,  as  tenant  for  life,  and  he  in  reversion  join  in  a  One, 
though  the  old  estate  for  life  is  gone,  yet  if  there  be  no  decla- 
ration of  use,  the  use  shall  return  back  to  the  tenant  for  lifej 
and  the  fee  to  him  in  reversion,  S  Co.  58.  Beckwith's  case  ; 
and  though  I  know  no  express  authority  in  it,  where  tenant  for 
life  and  he  in  the  reversion  or  remainder  join,  and  he  that  hath 
the  fee  declares  the  use  of  the  whole,  that  yet  the  tenant  for 
life  shall  have  an  estate  for  his  life ;  yet  I  shall  admit  the  law 
to  be  so ;  and  that  it  ia  the  same  where  tenant  fi>r  life  and  he 
in  the  reversion  levy  a  fine,  and  he  in  the  reversion  only  de- 
clares the  use  of  the  fine,  as  where  no  use  is  declared  by  either 
of  them ;  for  the  tenant  for  life  is  not  privy  to  the  declara- 
tion of  the  use  by  him  in  the  reversion ;  and,  therefore,  it  shall 
not  bind  him. 

The  reason  of  these  cases  of  theresultancy  of  the  use,  where 
he  that  hath  the  particular  estate,  and  he  in  the  reversion,  join 
in  the  fine,  and  no  declaration  is  made  of  the  use,  is  given  in 
Beckwith^s  case,  that  the  use  results  to  the  tenant  for  life,  and 
to  him  in  the  remainder  or  reversion,  as  thej  had  it  before ; 
for  every  one  grants  that  which  he  may  lawfully  grant ;  and 
every  one  shall  have  the  use  which  the  law  vests  in  themy  ac- 
cording to  the  estate  which  they  grant  over* 

But  our  principal  case  is  out  of  both  these  reasons ;  for, 
first,  the  tenant  in  tail  doth  not  grant  what  he  may  lawfully 
grant ;  for  I  hold  this  fine  is  a  discontinuance.  In  Baker  and 
Hacking^s  case,  11  Car.  B.  R.  1  Cr.  S87. 405.  tenant  in  tail, 
the  reversioner  in  fee,  join  in  a  lease  for  life  with  livery.  It  was 
adjudged  a  discontinuance,  for  the  tenant  in  tail  hath  gained  a 
new  fee ;  and  it  is  all  one  as  the  case,  13  H.  7. 14«  tenant  in 
tail,  remainder  to  his  right  heir,  makes  a  feoffment ;  it  is  a  dis- 
continuance. 

The  reason  is  the  same  where  tenant  in  tail»  and  he  io  tfte 
reversion^  levy  a  fine ;  for  the  ki  moves  from  the  tenant  in 
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tail,  wlio  hmi  the  inberiteiioe  before.   Id  Bvedoii's  case,  tenant       1QG0. 
for  life  and  he  in  tbe  nenainder  in  tail  join  in  a  fine;  it  is    ^"^^^^ 
agreed  it  is  no  diflcontinuance^  because  tbe  possession  moves      H^^^is 
from  the  tenant  in  tail.  Etans* 

In  my  Lord  Cknricfcard's  case,  H<d)art  278*  feme  temmt  in 
tail,  the  remainder  to  my  Lord  Clanrickard,  her  husband 
for  life,  levy  a  fine ;  Ibis  was  a  diacontinuance  of  tbe  entail, 
though  the  Earl,  tenant  in  remainder  for  life,  joins. 

It  is  true,  in  that  case,  though  a  fee  passed  to  the  conusee, 
yet  the  estate  in  remainder  for  life  passed  from  the  conusor ;  so 
that  though  the  estate  tail  were  spent,  or  the  fine  reversed, 
quoad  the  tenant  in  tail,  yet  the  estate  for  life  did  continue,  in 
the  eye  of  the  law,  not  forfeited :  but  the  reason  was,  be  that 
made  the  discontinuance  bad  that, remainder;  and  whiles  the 
discontinuance  lasted,  there  was  no  use  of  it.  When  the  discon- 
tinuance was  avoided,  there  was  no  forfeiture  ;  for  all  tbe  time 
of  the  fine  levied,  an  inheritance  was  also  conveyed,  as  in 
English's  case.  In  our  case  it  is  otherwise ;  the  discontinuance 
remains,  the  bar  by  the  fine  remains,  and  the  reversion  and  tbe 
tail  were  in  several  persons. 

If  tenant  in  tail,  reversion  to  him  in  fee,  levy  a  fine,  a  fee  if  tenant  in 
passeth.     Whether  out  of  the  fee  raised  upon  the  estate  tail  tmil,r«M;f»^ 
nlone,  as  I  conceive  it  doth,  or  out  of  the  absolute  fee  also,  will  ^^  \ewj%  ^ 
not  be  material,  for  a  fee  passeth :  but  where  they  are  in  se«  fine,  a  tee 
reral  persons,  then  the  fee  passeth  wholly  to  the  conusee  from  j^S^^fniJ^ 
the  tenant  in  tail.    In  my  Lady  ArgaU  and  Cheney's  case,  out  of  Uie 
B.  R,  Latches  Rep.  fol.71.  the  fether  was  tenant  for  life,  re-  «t^*»«»- 
mainder  to  the  son  in  tail ;  a  fine  was  levied  by  both,  and  an 
indenture  was  between  the  father  and  others,  declaring  the  use 
of  this  fine  :  but  the  son  was  no  party  to  it,  nor  proof  of  his 
consent  to  the  declaration  of  tbe  uses;  and,  therefore,  it  being 
upon  a  trial  at  bar,  the  Court  directed  the  Jury  to  find  the 
uses  according  to  the  estate  which  they  had  before.  The  ques- 
tion there  was,  not  whether  the  son  had  a  fee  or  an  entail,  that 
was  not  the  questi<Hi :  but  whether  the  uses  declared  by  the  fe- 
ther did  bind  the  son ; — which  it  was  agreed  they  did  not.  But 
I  hold  in  that  case,  as  I  do  in  our  principal  case,  that  upon  the 
fine  by  tenant  in  tail  the  use  resulted  to  him,  instead  of  his 
estate  tail,  as  a  fee  simple,  but  as  a  fee  simple  determinable, 
where  there  was  not  a  barer  discontinuance  in  the  case. 

And  that  is  the  second  reason  why,  I  conceive  upon  this  fine 
by  tenant  in  tail,  and  the  reversioner  in  fee,  no  use  being  de- 
clared, the  use  results  in  fee  to  bim  that  was  tenant  in  tail ;  and 
consequently  bis  sole  declaration  of  use  shall  bind*  For  that 
18  another  ground  in  Bechwith's  case ;  where  tenant  for  life^ 
find  be  in  the  r^v^rsioD  in  feci  join  in  a  fipe,  the  use  shall  result 


556  Judgments  and  judicial  arguments 

1666.       according  to  their  former  estate,  to  the  tenant  for  life,  and'tcr 

^^^""^^^^     the  reversioner  in  fee ;  for  every  one  shall  have  the  use,  ac- 

HAaais      cording  to  the  estate  which  they  grant  over:  so  are  the  words 

Etaxs.      of  the  book.    But  the  tenant  in  tail,  though  he  had  the  tail, 

The  estate       J^^  ^^  could  not  grant  it  over.    The  estate  which  passed  from 

ivhich  passes    him  by  his  grant  to  the  conusee  was  a  Yee;  and,  therefore,  if 

iti^^Uo'thr  ^^^  "^^  ^^^^  result  according  ta  the  estate  granted,  it  must  be 

conusee  in        a  fee  also. 

levying  a  fine 

is  a  fee,  and  he  cannot  grant.    The  estate  tail,  therefore,  if  the  use  must  lesolt  ac« 
cording  to  the  estate  granted,  it  must  be  a  fee  also; 

It  IS  true  in  the  other  case,  where  tenant  for  life  and  he  in 

the  reversion  levy  a  fine,  in  the  conusee  the  estate  is  one  eBtire 

fee :  but  yet  the  estates  granted  were  the  estates  for  life  and 

the  remaindier  in  fee,  and' the  uses  shall  result  according  to  tUe 

When  tenant   estates  granted.    But  where  tenant  in  taif  joins,  the  old  use  of 

ievS^  a^?  ^^^  ®°***''  *^"°^^  ■*®"'*  >  ^^'^  ****"  "®®  ^"  ****  *^"^^  *"^  °"^^^ 
the  old  use  of  the  fine,  there  must  be  another  donor,  and  not  the  first;  and 

the  entail  another  entail,  and  not  the  old.  And  if  there  be  tenant  in  tail 
with  reversion  in  fee,  and  the  tenant  in  tail  alone  make  a  fee- 
offment  or  levy  a  fine,  the  use  clearlj  resulted  to  the  conusor 
in  fee ;  for  a  fee  passed.  Pariratione  where  tenant  in  tail  and 
he  in  the  remainder  or  reversion  join ;  for,  as  Isaid  before,  the 
fee  moved  from  the  tenant  in  tail ;  he  had  the  inheritance,  which 
was  a  fee  simple  at  the  common  law.  And  the  reversion  ex- 
pectant upon  it,  as  it  is  not  assets  at  law,  so  neither  is  it  valued, 
as  I  said  before :  it  hinders  not  a  discontinuance. 

I  know  no  authority  in  this  case ;  only  I  remember  in  1 1  Car. 
when  I  was  a  young  barrister,  I  heard  it  was  the  opinion  of 
myLfOid  Coventry  and  all  the  practisers  in  Chancery,  that 
where  tenant  in  tail,  and  he  in  the  remainder  in  tail,  and  all 
others  in  remainder  joined  in  a  fine  without  declaring  the  uses, 
the  use  of  the  fee  entirely  resulted  to  the  tenant  in  tail,  from 
whom  the  inheritance  first  moved,  and  his  heirs. 

And  that  opinion  is  agreeable  with  the  reasons  I  have  given ; 
so  that  1  conclude  as  to  one  moiety  John  Whitcott  the  younger, 
being  tenant  in  tail  in  possession  with  his  wife,  and  having  power 
to  discontinue  the  tail,  when  he  and  his  father,  who  had  the  re- 
mainder expectant  upon  the  estate  tail,  join  in  a  fine,  and  John 
Whitcott  the  younger,  who  hath  the  estate,  alone  declares  the 
use  of  the  fine, — this  is  a  good  declaration ;  for  if  he  had  de- 
clared no  use,  it  would  have  resulted  to  him  and  his  heirs. 

It  may  further  be  a  question  as  to  the  other  moiety,  because 
the  case  is  different ;  for  there  John  the  elder  was  tenant  for 
life,  remainder  to  John  the  son,  and  his  wife  in  tail«  with  there^ 
version  (by  admittance— |)ost7o,  sed  non  concesso^)  to  John  the 
elder  and  his  heirs ;  John  the  elder  and  John  the  younger  joia 
in  a  fine;  and  Joha  the  younger  declares  the  use  of  it. 
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In  this  case  John  the  younger  could  make  no  discontinoance;     ^^^' 
nor  was  there  any  discontinuance  as  to  this  moiety  in  the  case, 
as  is  resoWed  in  Bredon's  case,  1  Co.  76. ;  and  thereby  the  use 
will  result  as  to  this  moiety  (if  it  had  not  (d)  been  so  limited  as 
it  is  by  the  indenture)  to  John  the  father  for  his  life ;  and  yet 
should  in  this  case  also.'    The  declaration  of  the  use  by  the  son 
who  had  the  inheritance  binds ;  for  the  estate  tail,  quoad  John 
the  son,  and  the  issue  between  him  and  Alice,  being  barred  by 
the  fine  with  proclamations,  and  a  new  fee  created,  the  use 
shall  result  back  in  fee.  A  new  estate  in  tail  cannot  arise,  for  a 
fee  passed  to  the  eonusee;  no  intent  of  the  parties  appeared  that 
it  should  arise ;  there  must  be  a  new  donor ;  and  the  fee,  if  it 
should  return  to  John  the  elder,  must  be  a  remainder,  and  not  a 
reversion ;  for  there  must  be  a  new  donor.    So  that  though 
there  be  no  discontinuance,  yet  the  reason  will  be  the  same^— * 
an  use  in  fee  simple  will  result  back  to  John  Whitcott  the 
younger,  who  was  tenant  in  tail ;  and  there  shall  not  be  a  fee  xiisre  shall 
upon  a  fee  by  limitation  of  use.    By  devise,  or  contingency,  or  not  ^  r  ^^ 
escheat,  it  may  arise  perhaps  in  some  cases :  but  not  by  direct  {jmitatio^of 
linutation  of  use.    So  that  I  conclude  this  point  also,— Admit  use.  By  de- 
the  fee  simple  had  vested  in  John  the  father,  yet  joining  in  the  ^^^cy?^ 
fine  with  the  son  who  had  the  entail  (though  jointly  with  his  escheat,  it 
wife^  the  declaration  of  use  by  the  son  alone  having  the  inherit-  ^^^^^^ 
ance,  was  sufficient  to  declare  the  use  of  the  whole.    And  the  some  cases, 
consequence  of  that  is, — John  the  son  having  declared  the  nse 
to  his  wife  and  the  heirs  of  her  body  generally,  William  Evans, 
the  defendant,  her  second  husband,  hath  title  as  tenant  by  the 
curtesy. 

And,  thirdly,  it  was  objected,  and  that  was  the  last  thing 
moved  in  this  case,  that  it  doth  not  appear  by  this  verdict  that 
John  Whitcott  the  elder  joined  in  the  fine ;  for  by  the  verdict 
it  is  expressly  found  that  John  Whitcott  the  younger  levied  a 
fine.  And  it  doth  not  say  that  John  Whitcott  the  elder  levied 
the  fine ;  and  the  fine  is  found  in  hasc  'oerba ;  whereby  it  appears 
that  John  Whitcott  the  elder  and  John  Whitcott  the  younger, 
levied  a  fine  to  Malpas  and  Bond,  conusees,  according  to  the 
indenture  sealed  by  John  the  younger. 

I  must  agree  clearly  that  which  was  alleged  at  the  bar,-— * 
that  it  was  not  the  intent  of  the  jury  to  fijid,  whether  John  the 
elder  levied  the  fine  or  not.  I  find  upon  the  whole  matter,  that 
the  jury  thought  it  haid  the  inheritance  should  go  to  a  wife  and 
to  strangers ;  and  therefore  found  not  so  much  as  to  my  opinion 
upon  the  evidence^  as  it  appears  to  me  they  might  have  found  3 
but  I  think  they  have  found  enough  to  satisfy  the  Court  that 

(tf) «'  /Tot "  is  here  added  to  the  text  by  the  Sditor. 
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1666.       John  the  elder  levied  the  fine;  ibr  they  have  ftrand  Aeiiie 

^^^^>^^     kvied  by  John  the  yeanger  in  hmc  tertki^  end  the  reeord  is 

Harkis      entire.    It  is  a  fine  leried  by  John  the  cMer  and  John  the 

Etani.      younger.    It  is  most  certiain  vpon  this  terdict  a  fine  was  levied 

by  two.    It  IB  as  certain  by  the  yerdict,  that  John  the  yonnger 

was  the  same  John  the  younger  who  is  beftwe  mentioned  ;  for 

it  is  so  Ibond  by  the  Teriiet.    Then  by  the  same  reasoi»  Aet 

John  Whitcott  the  younger}  named  in  the  fine,  amst  be  the 

same  John  Whitcott  the  yeonger  who  is  named  i«i  the  ver-' 

diet ; — by  the  same  reason^  I  say,  John  the  elder  mast  be  the 

same  John  the  elder.    First,  because  non  prasmmifur  pluraK' 

tas.    Secondly,  he  is  called  John  Whitcott  the  younger  in  re* 

ference  to  John  the  elder.    It  shall  not  be  presumed  there  is 

another  John  the  eMer,  without  some  other  additiod  of  place, 

mystery,  or  degree;  and  therefore  he  shall  be  understood  to  be 

John  the  elder.    Besidbs  Aey  are  the  same  connsees  who  were 

mentioned'  in  the  indenture,-^Bond  and  Malpas. 

In  Tcrdictftf         In  verdicts  the  law  will  be  iavomrable  in  Aeir  construction. 

ft^^T^le  i^  ^^  ^^^^  find  aa  indenture  wherein  any  matter  of  fieKst  ma- 

the  construe*  terial  is  bat  recited,  and  not  particularly  found,  the  law  will 

A^°'  itAi '       ^^^  ^^^  recital  to  be  true  as  if  the  fact  were  Ibmvt.    (So  opon 

an  indenture   ^  return  of  a  habeas  carpMs)  ajbrtiore  in  the  recHri  ef  a  record ; 

found  bY  a     fbr  what  had  mty  other  John  Whitcott  the  elder  to  do  with 

d^ce^ofa&ct  ^^^^  liBndB  whereof  tile  fine  was  levied  and  the  indenture 

so  recited.       sealed  but  this  John  Whiteott  ?    So  that  I  conclude,  that  it 

was  this  John  Whitcott  the  elder  wha  did  join  in  tfie  fine. 

It  is  objected,  it  nmy  be  another  John  Whitsott  flie  elder ; 
and,  being  matter  of  fiict,  we  ought  not  to  attaint  a  jury  by 
isnplication. 

Btatthat  obfeclion^reats-upon  a  ^  may  be,'*  and  therefere  it 
may  be  also  John  Whi«cot«  the  elder.  Still  k  makes  again9t 
the  plaintiff:  Ibr  if  it  he  material  whether  John  Whitcott  the 
elder  joined  in  the  fine,  and  it  doth  not  sufliciently  appear  by 
the  verdict  that  be  did  join  in  the  fine ;  then,  I  say,  neither 
ddtfi  it  appear  by  the  vewdiel  that  he  HA  not  join  in  the  fine. 

It  was  John  Whitcott  the  elder  that  joined  in  it.  Whether 
this  John  Whitcott  the  elder  were  aaother  or  the  same  (if  the 
objection  stand)  will  betbe  question ;  and  then,  it  not  appear- 
ing clearly  wMcfa  JMui  Whiicott  the  elder  joined  in  the  fine, 
the  verdict  Is  imperfbet ;  and  9»M\  the  case  is  the  some,  aa  ti>' 
the  aetien  no*  judgment  can  be  given' ibr  tlie<piaintiA 

ButitlierBWa»ant0therobjeetionmoMd,  ami  but  moved;  a« 
Ihe  bar  by  my'  brofhar  Em*le^  for  it  was  not  afgned» 

If  doth  not  appear  thai  tUia  fine  waa  withpnodamationsj  amf 
Alice  the  wife  took  by  moieties,  the  nse  being  settled  beflnw 
the  marriage,  and  she  surviving,  she  was  remitted;  and  if 
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•John  the  elder  did  not  join  in  the  fine,  then  there  was  a  re-        1660. 
mitter  to  him  also.    However,  the  fine  could  not  discontinue     ^■^'^'^^^ 
the  entail,  but  aff  to  a  noiety  of  that  noiety  whereof  John      Harris 
Whitcott  the  younger^  and  bis  wife,  were  in  actual  possession,      EvAifg. 
though  it  were  a  discontinuance  of  the  estate  for  the  entire 
moiety,  because  he  was  seised  of  the  other  part  in  his  wife's 
Tight 

I  do  agree,  as  this  case  is,  that  the  iboffment  or  fine  ef  the  Where  lands 
husband  where  lands  are  given  to  or  to  the  use  of  the  husband  ^euse  ofthe 
and  wife,  (before  marriage)  and  to  the  heirs  of  their  bodies,  is  husband  and 
no  discontinuance.    (I  say  not  of  the  estate)  but  of  the  entail  ^J^-^)'® 
for  more  than  one  half  of  the  land  so  settled ;  fdr  the  wife  hacf  special  uil» 
the  other  moiety,  not  the  BusBand"/   For  though  it  be  limited  jj^ft^^'^ 
to  the  heirs  of  their  two  bodies,  yet  several  moieties  may  be  of  thetfauslnuid 
an  estate  tail  as  well  as  of  a  fee  simple  between  baron  and  wnodiscqar 
feme.    And  so  it  was  expressly  agreed  in  Symon's  case,  ^r.  the  enuil  for 
lOEliB.  C.  B.    Moore  92.    However,  the  wife  and  the  fius-  ???^l*^ 
band  only  as  in  her  right,  having  the  freehold  of  the  moiety,  of  iiUidsoset- 
the  moiety,  the  estate  tail  was  not  so  actually  in  the  husband  ^^*  Several 
as  to  discontinae  the  taU.  STif^eT^ 

But  I  shall  not  enter  into  the  debate  of  the  consequences  of  tail  as  well  as 
this  objection  for  it  is  found  by  the  verdict  that  the  covenant  pfe*lwbr«S" 
was  to  levy  a  fine  witk  procfamatroiia ;  and  the  Jury  expressly  baron  and 
find  that  in  performance  of  the  covenants  in  the  indenture  John  ^^°^* 
Whitcott  the  younger  levied  a  fine ;  and  though  the  proclama- 
tions are  not  found  in  hasc  verbat  y^  the  Jury  found  the  fine 
with  a  pro  ut  per  exempli/,  and  pro   ut  per  record,  in  the 
Ck>mmon  Pleas.    So  that  the  verdict,  if  it  were  needful,  may  The  record 
be  amended  by  the  record  which  hath  proclamations.    And  ^V?^!?'^^ 
where  there  is  a  bar  to  the  entail,  there  is  no  remitter  io  the  diet  may  be  * 
reversion  by  the  statute  32  H.  S.    Besides,  as  I  have  held,  amended  by  it 
John  the  elder  had  not  the  fee  simple;  and  if  he  had  it,  yet  it  where  there 
appears  it  was  the  same  John  who  had  the  fee  who  levied  the  isabartothe 
fine,  against  which  he  could  not  be  remitted  to  his  reversion.  ^^iSSte'* 
And  so  the  case  of  remitter,  and  the  wife's  taking  by  moieties^  tatted leirsa* 
will  not  be  considerable  in  this  case.  !i???^**' 

Ihat  estate  of  the  wife  which  was;  made  beibra  mavriagf,,  S8H»8« 
and  the  tail  to  the  issue  of  her  and  her  husband^  John  What- 
Gott  Ihe  younger  being  spent,  and  «H  theqiiestibng  now  arising* 
upon  the  estates  derived  out  of  tike  fee  simple,  'so  that  I  con*^ 
ceive  by  the  uses  ofthe  fine,  the  particular  estates,  being,  spent^ 
Alice  the  wife  of  John  the  younger  had  an  estate  to  her  and 
the  heira  of  bear  bpdy ;  and  having  issue  by  WiUiam  Bvans^.,  . 
thedefeadaaty  bar  suoad  hwband^  he  ia  entUldLlothejioe* 
aeasion  a»  tenant  by  the  curtesy ;  and  judgment  oughr  to  be 
given  for  the  defendant. 
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MEREDITH  v.  WEBBER,  (a). 

(Where  a  testator  gare  <^all  hii  fee  simple  lands  wheresoever"  to  A. 
B.9  and  his  heirs,  and  from  one  part  ef  the  will  it  was  necessarilj 
to  be  inferred  that  the  word  **  lands*'  mast  comprise  tUhet^  the  same 
constmction  of  the  word  ^<  lands*'  shall  be  applied  to  another  which 
would  not,  alone,  have  supported  the  same  inference. 

Distinction  between  the  constming  of  wills  and  grants. 

Distinction  between  an  implication  upon  an  implication,  and  an  ex- 
planation of  one  part  of  a  will  by  an  implication  upon  another 
part. 

Conditions.) 

Harg.  MSS.      Bbidom AN,  C.  J. 

No.  67,  fol.  J  ^y^,^  judgment  ought  to  be  given  for  the  defendant.  The 
point  in  question  upon  this  will  is  but  singly  this,  whether  the 
tithes  in  Comblory  now  in  question  do  pass  by  the  devise  of 
all  his  fee  simple  lands  to  John  Saunders,  and  his  heirs. 

The  devise  is  in  these  words : — ^^  If  my  wife  be  delivered  of 
a  daughter,  (as  she  was)  I  devise  all  my  fee  simple  lands  what- 
soever to  John  Saunders,  my  brother,  and  his  heirs  for  ever, 
upon  condition  that  my  wife  shall  hold  and  enjoy  my  free  lands 
at  Holford,  during  her  life,  after  the  decease  of  Margaret 
Saunders,  my  mother.''  The  doubt  arises  because,  when  he 
made  his  will,  he  had  houses  at  Comblory,  which  were  suf- 
ficient to  satisfy  the  words  *^  lands"  in  the  will:  but  he  had  no 
lands  in  Holford.  But  he  had  tithes,  and  those  in  the  occupa- 
tion of  his  mother,  Margaret,  for  life ;  and  he  had  copyhold 
lands  in  Holford  at  the  time  of  his  death,  as  to  which,  though 
upon  the  verdict  it  is  not  foupd  that  he  had  them  when  he 
made  the  will,  yet  it  appeareth  that  he  died  shortly  after  mak- 
ing of  his  will;  for  his  wife  was  ensieni  when  he  made  it,  and 
was  delivered  after  his  death.  And  the  truth  of  the  case  as  I 
ShMe,  that  conceive  is,  that  he  had  copyhold  lands  in  Holford  when  he 
where  a  tes^     made  his  will ;  though  I  think  it  not  material  to  our  case,  whe- 

tator  implies  ..___« 

in  his  will  an  ~"^  ;  7 

intention  to  («)  No  report  of  this  cue  appears  ruled  in  Brunker  v.  Cook,  1 1  Mod. 
boy  lands,  to  have  been  printed :  but  it  is  al-  ISS.,  and  Archer  v.  Bokenham,  a. 
and  the  gene-  i^j^  ^  i^  Acherley  v.  Temon,  ISS.  where  Holt,  C.  J.,  and  Trevor, 
UmI^Im  9Uod.  74.»  and  lOMod.  68is  end  C.  J.,  explain  the  case  from  Plowdea^ 
comprise  the  first  point  argued  upon  liere  and  deliver  elaborate  judgments  oa 
them,  tiiose  was  determined  pursuant  to  Sir  Or-  the  question.  See  Jones  v.  Roe, 
Isnds  diaU  iim^o  Bridgman*s  opinion  in  a  case  S  T.  B.  95.  Longford  v.  Pitt,  8  P. 
Sou^*  which  his  Locdship  mentionsi  and     Wms.  eso.  Whittaker  0.  Wluttaker, 

bought  after  ^^^ch  is  reported  in  Styles  Ml—  4  B.  C.  C.  S6 ;  and  Broom  v.Monck, 
the  making  87S.,  end  1  Boll.  Ab.  eiS.  6  Tiner  10  Tes^  e04. 1  and  see  1  Lord  Bay- 
of  the wilL(»)  1  le,  pK  4.  mond  48S.,  the  case  of  Lord  Chief 

(d)Thesepo8itiooshavebeenoTer^     Justice  Sounders*  will. 
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tiier  tbe'  eo|iyhold  were  pnrehaeed  after  the  will,  or  before.  If  1660. 
lie  porehaaed  the  lands  after  the  will  made,  he  dying  within  a 
few  deye,  it  wiU  be  andergtood  by  his  mentioning  hie  free  landa 
4hat  be  then  had  the  copyhold  landa  in  Holford  in  his  eye  to 
buy  them :  for  by  mentioning  free  lands,  it  imports  ,he  die- 
iinguished  them  from  copyhold,  and  so  the  will  hath  influence 
4ipon  the  eopyhold.  In  Brett  and  Bigden's  case.  Com.  S44.  a. 
a  stroQger  case  is  put,  if  it  be  law :  a  man  devises  lands  cer- 
tain, as  the  manor  of  Dale,  or  Whitacre,  to  J.  S.,  and  after 
purchases  it,  it  shall  pass  ;  for  it  shall  be  taken  that  his  intent 
was  to  purchase  it.  (c) 

But  whether  the  law  be  so  or  no,  in  our  case  we  make  no 
further  use  of  the  words  ^<  free  lands**  expressed  in  the  will, 
but  for  explanation  of  the  former  part  of  the  devise ;  and  whe- 
ther copyholds  were.then  purchased,  or  intended  by  him  to  be 
purchased,  either  case  will  serve  to  shew  his  intent  was  to  dis- 
tinguish between^^ve  bmds  in  Holford  and  copyhold  there. 

So  tlmt  the  discussing  of  this  case  requires  a  twofold  con- 
sideration : — ^fiffst,  Whether  by  the  devise  of  ^^  all  his  fee  simple 
lands"  to  John  Saunders,  upon  this  condition,  ^'  that  his  wife 
shall  hold  and  enjoy  his^^se  itmd  in  Holford,*'  any  tithes  at  all, 
even  thoae  in  Holford,  can  pass. 

And,  secondly.  Admitting  the  tithes  in  Holford  do  pass  by  the 
devise  of  aU  his  fee  simple  lands  by  reason  of  the  latter  words,^^  on 
condition  his  wife  shall  hold  and  enjoy  his  free  landin  Holford,** 
contrary  to  the  propriety  of  the  words ;  yet  whether  those  words 
mentioning  only,  JSolfordj  they  shall  cause  the  former  devise  to 
be  extended  to  the  tithes  also  in  Combflory  now  in  question^ 

And  truly,  though  the  tithes  in  Holford  be  not  now  in  ques- 
tion, yet  the  resolution  of  that  point  is.  absolutely  necessary  to 
the  determination  of  the  other;  for  if  those  tithes  in  Holford 
do  not  pass,  without  question  those  in  Combflory  cannot  pass. 
And  yet  admitting  those  in  Holford  shall  pass,  it  is  not  so  con- 
clusive as  to  the  tithes  of  Combflory :  but  it  will  require  a 
sound  consideration  whether  they  pass  or  not. 

And,  first,  I  conceive  that  the  tithes  in  Holford  do  pass  by 
this  will. 

We  are  upon  the  case  of  a  will  when  not  the  propriety  jq  the  con- 
of  the  words  but  the  signification  of  them  agreeable  to  the  stracttonof  a 
intent  of  the  testator  appearing  in  his  will  is  to  be  taken,  fiction  o^e 
Many  cases  have  been  already  cited  at  the  bar,  and  many  more  words  ac- 
may  be  cited  to  shew  that  the  propriety  of  the  words  shall  be  ^e^Qtent  of 
subdued  and  brought  under  the  intent  of  the  testator.  the  tesutor 

appearing  in 
his  will,  is  to  he  taken,  not  the  propriety  of  the  words.  The  propriety  of  the  wdrds 
shall  be  subdoed  and  brought  under  the  intent  of  the  testator. 

'  (c)  See  the  preceding  Note. 
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Lands  may 
pass  by  words 
in  a  will, 
which  pro- 
Ijerly  do  not 
signify  lands; 
and  other 
things  may 
pass  by  the 
word 
"  lands,'' 
which  in  a 
woper  or 
legal  signi- 
fication «re 
not  lands. 


The  construc- 
tion of  a  will 
must  be^go- 
verned  by 
such  an  in- 
tent as  the 
will  itself  and 
necessary 
consequences 
thereupon 
imply,  not  a 
hare  conjec- 
tural inten- 
tion. 


Ifl.maily  eases  lands  wiH  pass  in  ^yl¥^  %y  woirdt  wliich  frd- 
perly  do  not  ognifylands;  and  oAer  tbinga  irill  pom  by  tbo  word 
'^lands''  in  a  will  whieh  iii  a  proper  or  l^gal  signitcation  we 
not  lands  ;  as  2  Cr.  104,  Kerry  and  Derricb^s  eaae,  bj  deriae 
of  his  retUsy  his  reversion  of  the  lands  as  well  as  bis 'rente  pass- 
ed ;-4  Cr.  649,  Rowland  and  Doughty^s  case,  by  the  devise  of 
his  livings  all  bis  lands  as  well  in  reversion  as  in  pessessiofi 
{Missed;— and  so  by  devise  of  bis  IheUh^od^  Owen,  foL  30. 

So  in  a  will  by  tbe  general  word  ^^  lands'*  other  things 
may  pass.  In  Ewer  and  Heydon's  case,  Owen^s  Rep.  75., 
Popham  put  the  case,  that  if  a  man  had  a  rent  issuing  out  of 
olber  lands,  by  a  devise  of  bis  land  the  rent  passeth ;  and  this 
waaalso  i^greed,  SDEliz.,  by  Dyer,  Manwood,  and  Monnson. 
And  ^^lemi,'*  which  is  the  legal  Liatin  word  for  land,  bath  a 
various  acceptation ;  sometimes  for  Mintii  ierrenay  or  super 
4errd  ;  aa  ierram  dedit  fUii$  hominum  y — Umdnie  domitntmy  amnes 
terraf  ;  there  it  is  taken  figuratively :  we  translate  it,  ^  all  ye 
Jaads,"  that  is,  oil  inhabitants  an  earth :  bat  in  our  legal  sense 
terra  is  taken  sometimes  ibr  sohnny  soil  or  ground ;  sometimes 
for  any  real  inheritance,  and  comprehends  tenements,  tithes, 
common,  generally ;  as  in  a  warrant  of  attorney  in  plaeito  terrce; 
and  sometimes  for  arable  only,  as  in  fines  de  quadraginta  aeris 
ierrasy  centum  aeris  prati^Sfc.;  and  in  a  vulgar  acceptation 
land  is  many  times  taken  for  all  a  man's  annual  revenue,  be  it 
lands,  tenements,  tithes,  or  other  hereditaments;  and  tithes 
are  not  so  wholly  heterogeneous  from  land,  but  that  they  may 
pass  by  a  will  of  lands,  if  the  intent  of  the  testator  be  so.  I 
mean  such  an  intent  which  the  will  itself  and  necessary  con- 
sequences thereupon  imply,  not  a  bare  conjectural  intention. 

In  common  acceptation,  as  I  said,  lands  are  often  taken  for 
all  a  man's  real  estate,  or  annual  revenue.  If  tbe  question  be 
put.  How  much  land  hath  he  ?  Resp.  400/.  a  year ;  that  is  a 
proper  answer;  and  yet  the  value  is  answered,  not  the  quantity 
or  the  quality  of  bis  estate.  -  But  in  this  computation  we  shall 
reckon  tithes,  rents,  profits,  a  prendre  or  render^  any  thing 
whereof  he  hath  a  freehold  or  fee  simple  estate ;  and  tithes  tm- 
propriatfj  and  in  a  layman's  hands  quoad  juris  effectum  are  as 
lands;  and  Kformedan  or  other  real  action  or  common  re- 
covery may  be  brought  of  them ;  and  the  warrant  of  attorney 
shall  be  in  plaeito  terrmy  as  I  said  before.  An  eject,  firmte  lies 
of  them,  and  so  they  are  comprehended  in  the  word  ^^JirmeB/** 
and  an  indictment  upon  the  statute  of  forcible  entries,  wittiin 
the  words  ^^entiy  upon  lands  and  tenements,"  lies  of  tb^n, 
1  Cr.  SOI. ;  and  an  assize  lies  de  possessione  deeimarum^  yet  it 
is  brought  de  libera  tenesnento;  and  to  say  truth,  tithea  ^though 
the  original  right  of  them  was  in  their  nature  spiritual)  yet  in 
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fermntff  quoad  usumfrudum^  even  in  the  hands  of  sptritnal       106($» 
persons  they  were  temporal,    and  part  of  the    product  of     ^^^V%^ 
the  land,  and  in  a  manner  concerned  lands.   Aforiiore  where    MiREDixtt 
the  right  of  them  is  also  tempcHral,  and  made  a  temporal  in-     Wxbber. 
faeritance  by  statute,  they  may  very  well  in  a  will  pass  by  the 
name  of  lands  if  so  intended;  and  *'  if  the  words  be  satis  apiOy 
thongh  not  consultay^  (as  Justice  Walmesley  said,  SCr.  745* 
in  Shayland's  case,)  ^  they  shall  be  construed  in  a  will  accord- 
ing to  the  Intent." 

And  in  Hil.  SO  Eliz.  C.  B.  (I  have  the  report  from  my  bro- 
ther Browne,)  a  man  had  the  rectory  of  Dale  in  fee,  consist- 
ing of  glebe  and  tithes,  and  he  had  not  other  lands;  and  be 
devised  all  his  lands  in  Dak.  And  Dyer,  Manwood,  and 
Mounson,  all  held  that  the  whole  rectory  passed ;  for  parson- 
ages appropriated  since  37  H.  8.  are  become  lay  fees  to  all 
purposes ;  and  by  Manwood  <<  it  is  freehold,"  and  therefore  it 
passeth  as  a  rent  charge  passetb,  by  the  name  of  all  his  lands ; 
lor  it  is  land  in  its  nature,  which  case  seems  to  me  a  muck 
stronger  case  than  our  principal  case ;  for  there  the  glebe  lands 
(without  the  tithes)  might  have  satisfied  the  words  of  the  will. 

But  this  literal  and  fiivourable  construction  is  to  be  made  CoDstrnction 
only  in  wills.  The  law  would  have  been  otherwise  in  a  grant ;  of  wills  and 
and  in  our  principal  case  I  agree,  if  the  testator  had  by  deed  tioguiaked. 
granted  aU  Us  lands  whatsoever^  nay,  all  his  lands  in  Holford^ 
though  with  such  a  proviso  as  this  is,  and  that  he  had  nothing 
then  but  tithes,  yet  the  tithes  would  not  have  passed;  for 
where  a  man  hath  time  to  dispose  of  his  estate,  and  he  doth  it 
by  deed,  he  must  attend  as  well  to  the  propriety  of  the  words 
by  which  he  conveys,  as  to  his  intent ;  and,  therefore,  the  dif- 
ference holds  good  in  the  case  of  a  grant.  When  the  words  may  Constmciioa 
properly  carry  two  sounds  according  io  the  genuine,  or  the  legal  of  words  of 
propriety  of  the  words,  I  shall  expound  the  words  in  the  most  tions.'^'*'  ^' 
proper  and  vulgar  intendment :  but  if  the  intent  appear  other- 
wise, I  shall  expound  them  in  that  sense  of  the  words,  though 
less  proper,  which  is  congruent  to  the  intent  of  the  grantor,  ap- 
pearing in  his  deed ;  but  I  shall  not  ordinarily  carry  them  to 
another  sound  varying  wholly  from  the  propriety  of  the  words. 
In  Ewer  and  Haydon's  case,  cited  at  the  bar,  in  S9  &  40  El. 
B.  R.,  now  in  print  in  Croke's  last  report  476,  658.,  the  case 
was, — Haydon  seised  of  lands  and  houses  in  Launton,  in  the 
county  of  Oxford,  and  of  lands  and  houses  in  Watford,  in  the 
county  of  Hertford,  devises  to  J.  S.  all  his  messuage  and  lands 
inLaunUmy  in  the  county  of  Oxford^  and  all  other  his  lands^ 
meadowSf  and  pastures^  in  the  county  of  Hertford^  omitting 
^*  houses."    And  adjudged  the  houses  in  Watford  passed  not; 
and  affirmed  upon  a  writ  of  error  in  the  Exchequer  Chamber, 
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1666.       the  general  intendment  of  the  i^rds  ^Mands**  in  the  cfamse 
touching  Watford  was  restrained  to  arable  lands,  and  ex- 
cluded houses.    Carter  and  Ringsteed's  case,  8  Co.  US.,  ia 
Banham's  case,  and  9  Eliz.  261.  are  to  the  same  purpo^e^  bat 
I  cite  this  because  it  was  affirmed  in  error ;  so  in  the  case  cited 
out  of  Rowe  and  Bartlett's  case,  1  Cr.  802.  (4)   But  in  trath  it 
was  the  resolution  taken  in  Bracebridge's  case,  Com.  423, 424. 
A  man  deviseth  all  his  lands  in  Dale^  and  be  hath  only  a  terra 
for  years — then  it  passeth,  for  it  is  an  estate  in  lands:  but  if  he 
had  other  lands  there,  it  doth  not  pass,  for  there  was -sufficient 
By  the  vulgar  to  supply  the  words;  and  then  by  the  vulgar  intendment  by  the 
ih^word'^^     word  ^^  lands"  is  meant  a  freehold  estate  or  inheritance  :  but 
'*  lands'*         in  case  of  a  grant,  though  the  intent  appears,  yet  the  grant 
tateof^b-^^   shall  not  carry  any  thing  for  which  there  are  not  significative 
heritance,  or  words.    To  draw  nearer  to  our  ^ase.    If  a  man  had  granted 
S^S^'^that    ^'^  ^^^  '^"^^  ^°  England  to  A.  upon  condition  that  J.  S.  shall 
if  one  grant    ^njoy  his  lands  in  Dale  during  his  life,  and  he  had  nothing  in 
all  his  lands    Dale  but  tithes,  and  had  lands  and  tithes  in  other  towns,  I  con- 
A.on^ondi-^  ceive  no  tithes  at  all  either  in  Dale  or  elsewhere,  woa\d  have 
that  J.  s.  shall  passed;  yet  his  intent  appeared  by  the  words  of  the  condition 
luds  in^Oale  ^®  meant  tithes :  but  in  a  grant,  as  I  said  then,  must  be  proper 
during  his      and  significant  words  upon  which  the  Court  must  make  con- 
hS'^iul    fitruction,  and  not  the  intent 

in  Dale  but  tithes,  and  had  lands  and  tithes  in  other  towns,  no  tithes  at  all  pass.  In 
a  grant  there  must  be  proper  and  significant  words  upon  which  the  Court  must  make 
construction,  and  not  upon  the  intent. 

If  the  intent        But  now  in  the  case  of  a  will,  if  the  intent  appear,  I  shall  con- 

annear  in  a  * «        ^ 

Will,  con-        ^iT\XB  the  words  according  to  the  intent, contrary  both  to  thegram- 

struction  is     matical  andlegal  sense,  as  words  of  condition  for  words  of  limit- 
^     ™    ^      ation,  and  words  of  limitation  for  words  of  condition,  copulative 
for  disjunctive^  disjunctive  for  copulative, and  the  like.  And  it 
^  Is  all  one  in  construction  of  law  to  take  away  from  words  what 

legal  sense  of  they  properly  signify,  as  in  the  cases  which  I  have  before  cited^ 
Si  wu'?*'  where  the  word  "  lands''  is  restrained  from  its  genuine  to  a  more 
words  of  con-  narrow  sense,  and  to  stretch  them  further  than  naturally  they 
bi^c^o"iiT  *d  ®'Sn»fy  *>y  extending  them  as  far  as  the  testator  intended, 
as  words  of  But  of  this  learning  so  much  hath  been  already  said, 
limitation  I  that  I  mispend  time  by  giving  instances.  So  that  in  our 
^erta.  *  ^^  ^^^  <juestion  is  only  what  is  the  intent  of  the'  testa- 
InawiU  tor;  and  I  take  it  with  some  clearness,  that  he  intended 
tiSretot  ^^®  *»*««  ®f  Holford  should  pass  to  John  by  the  devise; 
construed  as  for  he  had  no  other  jf?ee  land  there  but  tithes,  and  Mar- 
Jntt?""^'  garet,  his  mother,  held  nothing  but  tithes ;  and  the  demise 
ver»a,  IS  of  ^^  all  his  fee  simple  lands  wheresoever,  to  his  brother 

In  wills  words  John  Saunders,  upon  condition  that  his  wife  shall  enjoy  his 

may  be  nar-  '      ^ 

rowed  from  their  usual  meaning,  or  they  may  be  extended  beyond  it  to  meCt  the 

iatentious  of  the  testators.  


accordingly 
contrary  to 
the  gramma- 
tical and 


(rf)  Query,  Bartlet  v.  Rhodes,  cited  in  StyU  893.   8  Vincr  «97. 
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free  land  in  Holford  after  the  decease  of  his  mother/*  The 
condition  that  his  wife  shall  enjoy  his*  free  Iknd  in  Holford  is  a^ 
restraint  upon  John.  Now  what  cause  was  there  for  the  tes- 
tator to  restrain  John  as  to  Holibrd  by  the  condition,  unless 
he  were  concerned  in  Holford  by  the  devise*.  In  Sunday's  case, 
9  Co.  127,  <<  he  devised  to  his  wife  for  life,  and  after  her  de- 
cease his  second  son«Williai»  to  have  it;  and  if  William  marry, 
and  have  any  male  issue,  then  his  son  to  have  it;  and  if  he 
hare  no  issue  male,  then  Thomas  to  have  it ;  and  if  he  marry 
and^  hare  issue  male,  then  his  son  to  have^it  after  his  decease;^ 
It  is  the  resolution  in  that  case  <^  that  William  and  Thomas 
Sunday  had  an  estate  to  them  and  Ae  heirs  male  of  their 
liodies,'*  yet  the  estate  is  devised  to  them  and  to  their  sons, — be- 
cause there  wasa  provision  in  thewill  ^  that  if  they  or  any  of 
the  heirs  male  of  their  bodies  aliened,  then  their  estates  should 
oease;^"  and  the  reason  is  there  given,  ih^t^^  every  Testraint^es-' 
peciaUy  in  wills j  implies  that  the  parties  had  power  to  do  that 
which  is  prohibited^  if  the  restraint  had  not  beenJ"^  And  in 
Shaylahd's  case,  3  Cr.  745.,  a  man  having  children  by  two 
▼enters,  devises  lands  to  those  of  the  second  venter,  tiz.  to 
John  and  Francis,  his  sons  ;  and  if  they,  or  either  of  them,  or 
Aeir  heirs,  did  sell  the  same,  that  il  should  revert  to  the  whole 
heirs  again.  By  the  first  words  they  would-  have  had  the 
estate  only  for  their  lives ;  it  was  adjudged  that  John  and 
Francis  had  a  fee  in  respect  of  the  woFds  of  restraint  to  the 
heirs  from  selling,  though  it  was  void  as  a  restraint. 

So  that  it  must  necessarily  be  enforced  here,  that  by  the  first 
part  of  the  will,  according  as  the  testator  intended  it,  John 
Saonders  might  have  hindered  the  testator^s  wife  from  having 
ar  enjoying  the  tithes  in  Holford  during  her  life,  had  it  not 
been  for  the  condition.  If  in  our  case  the  words  had  come  in 
with  a  proviso,  ^^  provided  that  my  wife  shall  enjoy  my  lauds  in 
Holford,"  it  might  have  been  more  doabtfiil;  for  many  times  such 
dausea  are  added  for  explanation's  sake,  as  upon  the  statute  of 
5E.  6.  of  ofiicea  concerning  administration  of  justice,  <<  provided 
it  extends  not  to  a  partnership;"  and  such  a  clause  i&  a  sentence 
of  itself,  and  not  depending  upon  the  other  clause.  But  here 
the  condition  being  part  of  the  same  sentence,  and,  if  it  were 
spoken,  drawn  out  with  the  same  breath,  as  one  entire  sen- 
tence, makes  the  case  much'  stronger.  Whether  the  condition 
be  a  devise  to  the  wife  of  the  tithes,  or  only  a  restraint  to  John, 
is  not  material  in  our  case:  but  I  hold  it  is  both,  as  was  held  at 
the  bar  ;  because,  unless  it  be  a  devise,  the  words  **  that  she 
shall  enjoy*''cannot  be  supplied.  But  this  is  not  a  rule  for  all 
devises  in  like  nature^  as  a  deviso  \9  J*  S.  upon  condition  he 
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1 660.        sball  pay  1001.  to  J.  D. ;  I  will  not  say  this  is  a  deviseout  oftte 

^^^^^^     lands  in  lieu  of  lOOr.  to  J.  D.,  that  tbougb  the  heir  enter  for 

Meukdith    q^^  condition  broken,  be  shall  have  the  lOOl. 

WfiBiisQ.         ^^  those  eases  stand  upon  their  own  bottom  ;  in  oar  case 

h  is  apparent,  (by  the  restraint  in  the  very  same  clause^ 

whereby  be  devised  his  lands  to  John,>  that  John  was  to  becon« 

cerned  in  the  tithes  of  Holford;  and  that  conld  not  be  otherwise 

than  by  their  being  devised  to  him  ;  for  otherwise  they  would 

have  gone  to  the  testator's  daughter,  whom  he  expected  should 

be  born^  if  this  devise  took  place.    And  so  the  tithes  of  Hoi* 

ford  do  by  the  will  pass  to  John,  in  the  general  words  of  devise 

of  lands.    There  is  one  thing  more  to  this  point  observable  in 

his  will ;  he  deviseth  all  his  fee  simple  hinds  wheresoever  in 

England  to  his  brother  John;  there  is  found  no  other  fee 

simple  land,  (e)  but  tithes,  except  the  houses  which  lie  in  T^Bittn- 

<^  Houses  aie    ton.    Houses  are  not  properly  lands  but  in  a  larger  significa- 

hmds!^^^    tion;  and  the  word  ^^  wheresoever"  hath  a  strong  implication 

in  a  large       that  he  conceived  he  had  more  than  in  Taunton  only,  eLsOy 

•igaificaUoH:'  p^^^yy^  ^^  would  have  devised  all  his  lands  in  Toaifilofi,  not 

M  his  lands  wheresoever  ;  but  that  more  was  intended  to  pass 

than  those  in  Taunton,  and  that  would  be  nothing  else  but 

tithes ;  and  this,  though  in  itself  it  be  no  cogent  argument^ 

yet  concurring  with  the  testator's  expression,  in  calling  his 

lands  in  Holford,   ^  Free  lands  in  Holford,'*   makes  it  a 

stronger  proof  that  his  Htbes  in  Holford  pass  by  the  devise  of 

all  his  fee  simple  lands  in  Hdford* 

I  thought  it  necessary  to  say  thus  much  in  this  pointy  becaose 
it  was  mainly  insisted  on  at  the  bar,  and  it  is  the  foundation  of 
the  rest. .  But  I  shall  say  no  more,  but  that  it  was  adjndged, 
according  to  my  opinion  in  this  very  case,  in  B.  R.  between 
Sanders  and  Bish  (/)  1651,  but  entered  H.  1649.  Rot.  76.  €$ 
sic  requieacat  inpace^ 

The  second  thing  in  our  case  is»  taking  it  by  admittance 
that  the  tithes  in  Holford  do  pass  to  John  Saunders  by  this  de* 
vise  of  ^<  all  his  fee  simple  lands  wheresoever,"  whether  the 
tithes  of  Combflory,  which  are  not  mentioned  in  the  condition, 
do  also  pass  i  And  I  think  they  do. 

The  point,  I  confess,  to  me  is  of  some  difficulty,  and  proba* 
Me  reasons  may  be  given  on  both  sides;  and,  therefore,  no 
wonder  if  we  diflfer  in  opinions :  but  I  shall  endeavour  to  esta* 
blish  my  opinimi,  by  weighing  the  grounds  and  reasons  of  the 
contrary  opinions. 

*       '  ■    ■  I      1  .  I  I  ■      ■        ■  II,  I  I  !■■     I    ■  I  ■  

(e)  In  the  numuscript  the  word  116.  tit.  Devise  (N*)  pi.  4.  sad3t|* 
printed*' land"  IS  fte  ftatf.  261.  S78. 

(/)  S.C.  1  Aolh  Abr.  613.  sVin. 
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The  Bum  whereof  is  Ais :—  \eM. 

It  caooot  be  denied  that  by  the  devise  to  John  of  all  kh     ^"^^^^-^ 

Jke  simph  lanisy  the^  tithes  (as  I  said  before>irithoat  other  ex-    MBasDiT& 

pression^  cannot  pass,  becaose  he  had  houses  devised  to  sa«     Vms 

tisiy  the  words  of  the  will,  and  because  titlies  and  lands  in  their  ^^^  ""'j^ 

proper  and  legal  sense  are  heterogeneous,  and  one  doth  not  viae  is  of  ail 

include  the  other.    Secondly,  That  the  tithes  of  Holford  pass  ^^^^  *^p^ 

as  a  devise  by  the  will  only,  by  reason : of  an  implication,  or  ^Mo?,^d 

inference  of  his  intent,  drawn  from  the  subsequent  wordsi  ^  ^^. 

**  Upon  condition  that  his  wife  should  hold  and  enjoy  his  fee  jTSid* 

lands  in  Holford  after  his  mother's  death."  But  what  re(MN>n  is  tithes— the 

there  to  extending  proper  words,  which  imply  only  his  intent  ^"^'Unoi 

as  to  Holferd,  to  carry  also  the  tithes  of  Combflory  ?    The  law  Tithes  mod 

will  not  allow  an  implication  upon  aa  implication,  or  an  inten*  '<^°^  <^  '^^ 

tion  drawn  out  of  an  intention^  but  as  rolations  -y.  and  they  miiAt  aad^lmf^' 

heintetUaadwuinu  sense  hetero- 

geaeous, — 
one  doth  noH  hMlude  the  other. 
The  law  will  not  allow  an  impticatioil  upon  an  i^npUGatioii,  or  an  intentioa 
drawn  out  of  an  intention,  but  as  relations. 

And  it  was  well  said  by  Justice  Walmesley  in  the  case  of 
Sheyland  v.  Baker,  H.  42  Eliz.  now  in  print  in  Cro.  3  Rep. 
fol.  715.  ^^a  will  shall  not  be  construed  by  an  intent  upon  an  in^ 
tent  i  for  then  it  should  be  usque  in  itifinitum  y"  and  it  hath  beei^ 
no  further  urged  that,  though  Hoi  ford  tithes  shall  pass  by  tho 
words  of  the  will,  yet  it  is  but  a  consequence  of  the  second 
or  third  hand  that  the  tithes  of  Combilory  ^ball  pass  by  it.  As, 
firsts  ths|t.byhis  free  lands  in  Holfurd  the  tithes  of  Hplfbrd 
must  pass  to  his  wife*    And,  secondly,  that  therefore  that  they 
must  also  pass  to  John,  by  the  words  fee  simple  lands.  .And,, 
thirdly,  tljtat  therefore  JoIhi  must  plso  have  Combflory. tithes  % 
these  ifords.  •  An4  ijt^  u^ust  be  agreed  that.it  is  dangercjus  to  Itisdsnger' 
infer  things  by  secopd^or  reflexed  ratiocinations  in  wills,  and  to  9as  ^  iiner 
extend  them  by  second  consequences  and  reductions ;  for  that  concbrreflex- 
is  to  suppose  those  who  make  wills  (and  are  presumed  to  make  ®.^  ratiocina- 
theipi  in^exlremis  et  inopes  consilii)  to  have  the  vigour  of  their  a«d*toextend 
reason  about  them,  and  to  be  able  to  draw  out  logical  and. me-  them  by  so- 
diate  consequences  upon  them.  qnenca?*for 

Quty  notwithstanding  all  this,  I  think  the  tithes  of  Combflory  uat  is  to  sup- 
pa^  by  ^his.  devise  as  well  as  the  tithes  of  Holford;  for,  first,  \^^^^ 
it  la  npt  the  condition  which  gives  the  tithes  of  Holford  to  John,  Tigocur  of 
thotigh  it  is  enough  to  give  them  to  the  testator's  wife^as  I  said  *^®*'/?f'**" 
before:  but  that  which  gives  the  tithes  of  Holford  to  John  is  although  they 
theiormer  devise  of  ^^  all  his  lands,"  ei^plajned  by  the  condition;  are  nresumed 
whereby  it  appears  he  intended  to  comprehend  tilhef  within  iremisind 
those  words  ^Mands."    It  explains  th^  words,  his  ^^  fee  simple  m«^p€9  con- 
Uu^''  in  the  devise,  bttt  qnalifies  not  the  devise  itselfl^ 
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And  the  infloence  of  the  words  of  tiie  condition  e?en  toudi*^ 
ing  Holford  tithes  as  lo  John  is  not  to  bring  Holford  tobe 
devised  to  him  bjr  them,  but  to  bring  those  tithes  within  ther 
eom^pass  of  the  former  devise,  as  manifesting  and  exponndin^ 
his  intention  by  that  devise  of  all  his  lands  wheresoever  to  John. 

Then  here  the  natural  and  proper  conclusion  from  the  de-- 
vise  to  John  of  a//  his  landsj  upon  condHion  thai  hi$  wife  shaB 
enjoy  Holford  is  not,  that  therefore  he  intended  that  Holford 
tithes  pass  bj  the  devise,  (though  that  be  true) :  but  that  there- 
fore within  the  words  of  devise  of  hn  <^lbe  simple  lands  '*"  he 
intended  ^^  tithes  '*  should  be  comprehended ;  for  by  that  ex-^ 
pression  the  tithes  even  of  Holford  are  devised  to  John,  or  not 
at  all ;  and  so  that  the  words  expounding  are  made  adequate 
to  the  words  expounded.  Indeed  I  take  it  to  be  a  necessary 
and  immediate  consequence,  if  any  tithes  do  pass  by  the  devise, 
aU  his  tithes  do  pass1l>y  it ;  for  if  tithes  pass  by  the  words  fe» 
simple  land%  then  by  the  devise  of  '^  aU  his  fee  simple  lands 
wheresoever"  all  his  tithes  pass.  Thirdly,  it  were  ineongruous 
to  say  that  by  devising  ^'  a//  his  fee  simple  lands'*  he  intended 
the  devise  of  all  his  lands,  properly  so  called,  and  part  of  his 
tithes ; — for  what  ground  is  there  to  restrain  the  word  ^^Attf^ 
Qui  omne  dicii^  fuhil  exdudit :  and,  as  I  said  before,  the  words 
'^  upon  condition  that  my  wife  hold  and  enjoy  my  free  land  in 
Holford "  devise  nothing  at  all  to  John,  but  only  shew  that 
the  testator  intended  more  by  lands  than  barely  lancb  properly 
so  called,  even  all  his  fee  simple  lands,  be  it  lands  or  tithes. 

And  to  say  that  by  this  construction  here  is  an  implicatioir 
upon  an  implication,  or  an  intention  upon  an  intention,  is  a 
mistake.  A  devise  to  his  son  after  his  wife's  death  is  explicit  to 
the  son,  but  implicit  to  the  wife;  and  here  it  is  an  explicit  de- 
vise to  the  son  as  to  the  person  and  as  to  the  estate :  but  the 
words  being  general  are  expounded  by  other  worda  in  the 
devise. 

For  illustrating  this  a  little,  put  the  case  I  put  before, — ^A 
man  seised  of  bouses  and  lands  in  Oxfordriiire,  and  houses  and 
lands  in  Hertfordshire,  deviseth  all  his  houses  and  lands  in 
Oxfordshire,  and  all  his  lands  in  Hertfordshire,  to  his  son  after 
his  wife's  death.  Here  is  an  implication  that  his  wife  shall  have 
them  during  her  life:  but  though  the  word  <^ lands"  woold 
carry  the  houses  in  Hertfordshire,  yet  bra  intent  appears  other- 
wise, and  the  houses  in  Hertfordshire  will  not  pass.  This  is 
not  an  implication  upon  an  implication,  or  an  intention  upon 
an  intention:  but  bis  intention  semes  to  explain  the  word 
<Hands"  that  it  shall  not  extend  to  the  houses  in  Hertford- 
shire.  So  here  the  words,  '^upon  condition  that  my  wifo 
shall  hold  and  enjoy  my  free  lands  in  Holford/'  expidn  his 
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■MBBiog,  Unt  by  the  words  <^  fee  simple  lands"  he  meant      lOM* 
tiikeSf  and  what  he  had  in  fee  rimpk;  and  being  thas  ex-     v^^v^ 
plained,  of  itsdf,  it  carries  the  tithes  of  Combflory,  not  by  an   MsBCDrrK 
implieation,  but  faj  an  express  doTise,  though  by  words  which    vrxKuni. 
needed  an  explanation. 

That  which  passeth  by  implication  in  words  snpposeth  some-  That  which 
thing  to  be  wanting  in  the  words, — ^As  a  devise  to  my  son  afUr  ^^^^^^ 
the  death  of  my  iv(/fc— there  want  words, — words  that  mj  wife  in  words  sup- 
shall  have  it  for  her  life;  and  therefore  it  is  supplied  by  construe-  ^^^|^ 
tionof  law;  SuUniettigUurquoddeest.  But  in  an  explanation  no  wilnSngia 
words  are  wanting  but  those  which  stand  without  a  mhifUeUu  the  words, 
gtivr,  and  are  only  explained  by  somewhat  that  follows.    The  J^l^^""^ 
•  same  clause  here  that  explains  them  to  reach  to  Holford  tithes,  Uons  dutin-* 
explains  them  also  to  reach  to  Combflory  tithes.  guiihed. 

Another  reason  why  I  think  all  the  tithes  do  pass  in  this 
case  by  the  devise  of  all  his  fee  simple  lands  to  his  brother 
John  Saunders,  is,  for  that  I  take  the  emphasis  rests  as  much 
upon  the  words  <<  fee  simple"  as  the  word  ^  lands."*    If  it 
had  been  a  devise  ot  aU  1d$  fee  singles  to  his  brother  Johoy 
tithes  had  passed  withoiit  question ;  for  his  estate  was  a  fee 
simple  estate  in  them  as  well  as  in  die  land.    In  the  will  there 
are  several  expressions  of  lands ;  first,  fse  simple  as  contradis- 
tinguished to  terms  for  years^  which  he  had  given  to  his  bro- 
ther by  his  will.    Secondly,  free  landSy  which  are  contradistin- 
guished to  copyholds/  and  yet  both  fee  simples,  according  to 
their  kinds,  the  one  by  custom,  the  other  by  the  common  law; 
and  if  there  had  been  a  surrender  of  his  copyholds  in  Holford  SmHSf  that 
to  the  use  of  his  wiU,  I  think  they  would  have  passed  by  the  ^^^i^. 
devise  of  Us  fee  simple  lands.  devise  of 

And  though  the  law  will  not  suflTer  the  copyholds  in  Holford  JJJ^?""!^ 
to  pass  to  John,  there  being  no  surrender,  yet  still  his  will  is 
the  same.  His  intent  was,  that  his  wife  should  have  his  fireehold 
lands  there,  not  his  copyhold :  his  freehold  land  there  is  con- 
tradistinguished to  his  copyhold  lands,  but  not  to  bis  fee  simple 
land;  and  that  answers  die  objection  that  was  made  at  the  Imr, 
why  the  wife  should  not  have  Combflory  by  the  will,  as  well  as 
John  have  Holford.  The  reason  is  apparent, — Holford  lands 
cannot  comprehend  Combflory  lands :  but  Aiiufr,  being  a  general 
word,  may,  if  the  intent  of  the  will  be  so,  comprehend  botfi 
Holford  and  Combflory.  If  in  our  case  he  had  devised  his  fee 
simple  lands  in  Taunton  to  his  brother  John,  upon  ^condition 
Us  wife  Aoidd  eigoy  his  lands  in  Holford,  neither  his  tithes  or 
lands  in  Holford  or  Combflory  would  pass  to  John.  But  de- 
vising generally  ^<  all  his  fee  nmple  lands  wheresoever**  to 
his  brother  John,  and  by  the  condition  it  appearing  that  he  in- 
tended some  Uthes  to  be  comprehended  in  that  devise,  quodge* 
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nervier dlcittmy generoMiet inielligmdum /and  i 
certainly  compt-ehended  in  them.  (I  argue  tUe  point  as  ad* 
mitting  the  tidied  in  HolPord  did  pass)  I  know  ao  warrml  to 
fjaalHy  these  words  <<  all  hts  fbe  sioiide  lands*"  that  tbey  shall 
take  in  some  tithes,  and  exclude  others.  Bat  that  siiico  ^  tiAas*^' 
are  within  the  devise  of  *<  bis  fee  simple  kmday''  mU  his  tithes 
are  also  comprehended  within  the  devise  of  ^iotf  hisfte  sinpts- 
lands/* 

And  so,  apon  the  whole  matter,  I  think  judgment  oii|^t  to^ 
be  given  for  the  defendant  who  daims  under  the  devisek 

And  jodginent  was  given  for  the  defiradant  Some  axeep^ 
tions  were  taken  to  tbe  pleading  ontfc^  hehal6of>the  defandi- 
ant:  but  I,  oonoluding  with  the  defendant  need  not  lBko.«^ 
vantage  of  them.    •  ^  •    / 


Harg.  MSS. 
No.  50.  foL 
123. 


WYNNE  ©.BOUGHBY(ii). 
i  Mich.  14  Car.  a.  Rot  12051 

j(E9cape  from.  the.  .Fleet  prisoa  qf  a  prisoner  taken  iD^eiecution  hy  the 

'  sheriff;  the  wardeu  is  liable  fof  the  debt  and  cd^t^,  altboi^h'  tUb 

'  '  writ  of  copfos  nM  1hfertn^].-^Upd»  ft  gtenerel^^eaMirft^,^  lie  ad^ 

.  vsnCsge  li  «0  hi  tirlii^n;Mr  want:  of  fotm  inr die^nmMul  of  tti9i  rfM^ 

\  .^  fhb  jiidgi$a9it  in  ^ba  cqpMjft^v^f^w^pUoiQ  opof*  ff^  >"^r?^ 

.recital.  ..-.•,       u-  ■:  :  ',  i 

In  action  for  a  si'ngte  sum  claimed  upon  SeVe^kt  cfaasi^s  tif  demaiid  8|^ 

cified  in  the  declaration,  the  plainlHJPfeiiy  r^Jdtef  l^r  ipaM^  and  ie 
!>  Mn^fllii^iUeieiidoe.  :..  :  •'":     ^..i  i'    .  «.  ..-I  •.•>  :.\ 
YffXt  oilmlfpaM.c^fpus  bei^g^ir^ct^  tQ:tlM..^«|0T9  AV^ervien,  ,and 

Sheriffs  of  London,  and  ^^  eoriun  cuUioeV^  in  the'usuil'fofra^  ^^  ""p- 
'    moTp  A.  B.  from  t^e  CompleV  t6  the  Tte6t,  ihe  'r^urh'  by  the  rtlrf. 

'   rifiii oDiy  w gdoiA)  '••  *  ^-     :  :•  •  .  a  joii  ,".       ; 

•'  l^niboMAN, C. J.       ;•'•*  }-'        '     ;  '•«»''''■  '•    •     • 

.  Against  the  declaration  (6)  several  exceptions  have  heea 
Aaken^thatitis  not  sufficient  tp  maintain  the  action.  The  chiefs  as 
Xconceive^ is tbia, — the wrH;iff cafiiis  ad satisfacpendum^ynheve^ 
.upon  James  Bfowo  was  t^eif  i^ioxepution^  I^  to  saiis^  the 


(a)Ke  rspert  af  Ihii  casB  $pp0|if  ; 

to  have  been  before  friated. 

,     (*)  In  tbe  maapscript  the  decla- 

,  ration  is  act  forth  at  great  length : 

but  as  (he  Chief  Justice'has  bimsdif 

embodied  the  writ- ii^oa  which  the 


Mtif^tioofs,  c<Mw4mA  *»  *»  ^^ 

,  fUlf^  aigymenl,  are  tak^»  it  seemed 
unnecessary  to  print  it.  The  de- 
fendant 1$  stated  to  haTO  demurred 
gcneraUyupoB  the  declaration'. 
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plaintiff  of  S48/.  unde  comkt.  JUUy  stent  domino  regt  eonstahat     ^}^^^ 
de  recordo;  nee  non  de  121.  pro  damnis  missis  et  eostagiis  suis^ 
quas  idem  Hugo  hcAuissei  oeeasione  J&lationis  execuiionis  judieii         ™^^ 
pro^icHj  prmteactu  prcBsentaiionis  cujusdem  breois  de  errore  cor*    Boughey. 
rigend.  coram  Barombtss  ejusdem  domini  Regis  de  gradu  de  le  > 

coif  et  aUis  Justiciariis  ejusdem  domini  Regis^  de  Communi 
Banco  in  camerd  scaccarii  dicti  domini  Regis  apud  Westm.  ad* 
judical,  unde  prasd.  Jacobus  similiter  convict.  Juit^  sicut  eidem 
domino  Regi  similiter  constabat  de  ^recordo.  Which  writ  hath 
these  faults  in  it: — the  judgment  was  affirmed,  as  appears  by 
the  declaration,  per  cur.  Com.  Scacc.  domini  Regis  ;  et  uU.per 
tandem  cur.  Cam.  Scacc.  considerat.  Jiiii,  that  th6  plaintiff 
should  uUer.  recover  IS/.  &c.  per  eandem  cur.  ib.  adjudicate  SC" 
cund.Jbrmam  stat. ;  and  the  record  appears  to  be  first  entered 
coram  tunc  Just,  de  Comm.  BancOy  etiunc  Baron.  Scacc.^  and  to 
be  transmitted  per  Jusiic.  de  Banco  et  Baron.  Scacc.  prasdi 
And  the  statute  87  Eliz.  c.  8.  appoints  th^  writs  of  error  to  be 
directed  to  the  Chief  Justice  of  the  King's  Bench,  to  caiise  the 
record  to  be  brought  before  the  Judges  of  the  Common  Bencli  '    ' 

and  Barons  <>f  the  Exchequer,^  into  the  Sxchie^ner  Chamber^ 
See.;  which  said  Judges  of  the 'Common  Sencib,  and  suc& 
Barons  of  the 'Exchequer  as  are  of  the  coif,  or  six  df  (hem  A 
the  least,  by  virtue  of  that  statute  have  power.  So  (hat 
whereas  the  judgment,  whereupon  the  capias  issues^  shall 
be  said  to  be  given  id  cur»  Com.  Scacc.^  or  per  Justicl 
de  Comm.  Banco^   et   Baro^.   de    Scacc. :   it ,  is  here   jBrsi  ^  , 

toram  Baron  dSmini  Regis  de  gradu  de  tecoije^  and  not 
Baron,  de  Sc£}C(^..:— Sdly,  Instead  pfJ^E^tf/tar.  de  Comm^Banco^ 
it  is  said  ^  aUis  Jusiic.  de  Comm.  jBaitc9,"',wbrcii' hath  a 
double  fault.    It  is  *^  aliis  justic.y^  and  they  may  be  but  one  or 
two,  and  not  all  the  Judfi:es  of  the  Common  Bench ;  and  tneo 
it  is  not  a  judgment  according  to  the  statute;  fori^  must  be  by 
^  the  Judges  of  the  Common  Bemjt,  and  (lie  Barpns  of  the 
Exchequer,  or  six  of  them  at  the  least.''    And  it  doth  ixoi  ap- 
pear here  that  it  was  before  six ;  ^^  ei  aliis^^  impii^a  il  was  not 
before  all  the  Common  Pleas.  If  there  were  but  t^o  jiisticdis  iir 
the  Common  Pl6as,  and  three  barons  (as  in  truth  at  the  time 
of  this  judgment  reserved  there' were  no  more;,)  yet,  if  they 
were  all  at  the  examination  or  reversal',  it  is  a  good  judgment.    "  \ 
But  then  the  record  must  be  coram  Jusiic.  et  Baron. :  but  if  all  . 
c^them  were  not  there,  they  have  no  power  to  give  judgment 
bythestatofSTorSIEliz.    But  if  there  be  six  in  all^  of  both         >       i 
courts,  it  is  good  enough ;  but  the  record  must  so  express  it : 
and  here  noit  con^tof  it  was  before  all;  for  it  is  alHs  Justic.  « 
de  Comm.  Banco^  not  Justic.^  or  omnibus  Justic.  de  Comm. 
Banco.  -    *^ 
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1666*  Sdly,  It  is  coram  haronibus  de  grain  de  le  coife  ei  aUisJustk* 

^^^^^^^^     de  Camm.  Bqnco^  which  words  ^^  etaliis^^  couples  allttogether 
Wthi^b      ip  1,^  ^||g . — Before  those  barons  of  the  coif  and  others^  Jus- 
BouoHET.    ^'^^  of  the  Qommon  Bench.    So  that  no  barons  are  parties  to 
6  M.  59.  Br.    ^'^  judgment,  but  such  as  are  also  judges  of  the  Common 
Bep.  8.  Bench,  as  it  might  be,  and  heretofore  was,  the  same  person  was 

stvk^'  ^^*      Chief  Baron  of  the  Exchequer,  and  a  Judge  of  the  Common 
Bench.  And  so  it  is  not  before  all  the  barons  of  the  Exchequer. 
Irre|;nlsr  Sdly,  There  is  a  third  feult  in  it;  for  whereas  the  statute 

wonJs  m  a  mentions  the  justices  of  the  Common  Bench,  and  the  barons  of 
writ  not  Iktd  the  Exchequer,  as  it  ought  to  be ;  the  barons  of  the  Exchequer 
iS^Lm^!^.  are  here  first  mentioned.  But  this  last  is  but  false  heraldry^ 
Irr^Ur  *  and  it  is  a  general  demurrer :  and  iStofium  be  put  before  me«« 
P^^"^  ^^  ^iiogtfim  in  a  prasdpe^  or  writ  of  entry,  if  no  exception  be 
prmd^e  or  taken  to  the  writ,  it  is  good  enough,  though  the  order  of  pie- 
writ  of  entry  eedence  be  not  observed. 

mhen  no  ex-  ^^^  ^®  consequence  of  the  objection  is  this :— If  the  jn4g^ 
Miion  is  ment  recited  in  the  cap.  ad  satisfadendum  be  not,  in  intend- 
^ca  to  the    ^^^^  ^f  l^^^  ^^  ^^^  ^j^-^l^  ^^  .^  q^^  q^^  Scacc^  then  hero 

is  an  execution  without  a  judgment  to  warrant  it ;  for  there  is 
no  such  Court  as  curia  barou.  de  k  coifcy  ei  aliisjuitie.  de  Couh 
Bancop  and  so.  no  action  will  lie  for  the  escape^    To  answev 
tbis  objection*,  which  hath  great  weight  in  it,  it  hath  been  said 
at  the  bar  that  the  sheriff  shall  not  take  advantage  of  an  errov 
8  Co.  149.       in  the  proceeding  according  to  Dr.  Drury^s  case;  and  it  hath 
been  adjudged  that  an  infant  indebted  for  wares  upon  an  indeb^ 
lLCb.9S9.     assump.  was  taken  by  cap.^  and  escaped;  and. although  this 
was  a  void  contract  by  an  infant,  if  he  do  not  confirm  it  at  full 
age,  and  upon  turn  assumpsit  infancy  may  be  given  in  evidence, 
yet  the  sheriff  shall  not  have  advantage  of  it  in  an  action  of  escape. 
But  1  am  not  satisfied  with  this  answer;  for  I  hold,  if  there 
lieiio  judgment  to  warrant  this  cap.  ad  satisfac.  though  the  de- 
fendant be  taken  upon  it,  yet  he  is  not  legally  in  execution, 
whereby  the  sheriff  is  liable  to  an  escape ;  for  the  action  is 
grounded  upon  record  of  the  judgment.    And,  therefore,  the 
judgment  is  recited  here,  quod  cum  recuperassei  ^  and  be  the 
capias  what  it  will,  if  there  be  no  such  judgment  as  is  thereia 
recited,  he  may  plead  nul  tiel  record.  As  if  an  erroneous  judg- 
8  Co.  I4t.  b.   ment  be,  as  without  an  original,  and  a  right  capias  upon  it, 
B^rion^'      an4  the  party  is  in  execution^  and  escape,  the  sheriff  shall  take 
M.  9  Jac.     *  ^o  advantage  of  the  error.    But  if  the  judgment  be  reversed 
?n^  before  he  plead  to  the  escape,  although  the  capias  remain  of 

be  wiAmit      record  being  returned  he  may  there  plead  nul  lid  record. 

an  original.        But  suppose  the  King^s  Bench,  or  Common  Bench  award  a 

andarightof  i'  ' 

empUu  isMie  on  it«  and  the  party  is  in  execniion,  and  escape,  the  sheriff  shaQ  tabs 

no  adYaatH;s  of  the  error.   But  if  the  judgment  be  reversed,  otherwise. 
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"writ  of  execution  to  the  connty  palatine,  ubi  breoe  domim  regis       166flS« 
-non  ctfirtl,  this  is  utterly  void.    And  if  the  party  he  taken     ^^^"^'^^^ 
mpon  it,  and  escape,  no  action  Hes  against  the  sheriff,  (c)    But      W^^b 
that  is  upon  another  reason.    But  here,  if  there  be  no  such    Bouohct. 
judgment  for  which  he  was  tahen  in  execution,  no  action  shall  ^^^  of  eze- 
lie  for  the  escape.   As  suppose  a  capias  ad  saiisfae.  issue  to  the  cution  from 
eheriff  out  of  the  King's  Bench,  and  there  is  no  judgment  to  ^f^"^* 
warrant  it,*and  the  party  is  taken  in  execution  upon  it,  and  Common 
escape,  no  uction  lies  against  the  sheriff  for  this  escape,  and  Plsss  to  a 
yet  no  action  lies  against  the  sheriff  for  arresting  him,  which  ^VuUerly 
is 'Very  observable;  for  where  the  sheriff  acts  by  virtue  of  a  ^d;  •od^ 
-writ  firom  a  court,  or  person,  who  hath  a  like  power  or  juris-  takraupoa 
diction,  the  law  excuses  him  for  executing  the  writ  by  command  it^andocape, 
•of  the  court,  though  the  execution  have  no  force  in  law.  itfia^^Uie 

flheriffl  Moor  275.  If  one  is  taken  in  execution  on  a  cap.  Md  ^Mf*  and  no  Judg- 
ment 18  to  warrant  it,  and  to  escape,  no  action  lies  uainst  the  sheriff  for  this  escape. 
3  Cro.  460.  Moor  407.  Adderley  «•  Booth!  j,  S.  C.  as  appears  by  the  number  of 
the  Roll.  Moor*  975.  Where  the  sheriff  acti  by  virtue  ot  a  writ  from  a  court,  or 
person  who  hath  a  like  Jurisdiction,  the  law  excuseth  him  for  executing  the  writ  by 
command  of  the  court,  though  the  execution  have  no  force  in  law.  («) 

t)ne  reason  is,  a  writ  of  error  lies  of  error  in  the  judgment^ 
or  in  adjudicaiiane  exeaUionis;  and  so  if  a  cap.  be  awarded 
upon  a  recognizance,  admitting  that  were  error  it  may  be  re- 
versed :  but  if  the  writ  of  execution  be  not  misawarded,  but  a 
chinas  issues  without  any  judgment,  or  the  writ  of  capias  which 
is  issued  differ  from  the  award,  no  error  lies  for  it ;  for  there 
was.no  error  in  the  judgment,  or  the  award  of  the  court ;  and, 
therefore,  a  writ  that  is  illegal  in  such  case  must  be  void,  be- 
'Cause  it  cannot  be  reversed  by  error. 

Vide  4  Co.  15.    Sir  Rich.  Bucliley's  case.  Si  home  port  ap-  4  Co.  is. 
jpeale  de  mur^pr  retornable  in  Communi  Banco,  nul  action  git  Omit  these  in 
versus  le  plaintif  car  count,  le  brief  nt  returne  devant  com-  lo  Co.  7S. 
potent  judge,  uncore  e  en  nature  de  loyal  suite  perbrev.  de  Moor.«75. 
Fappeale  et  videtur  sil  le  vicomt  sur  ceo  brief  attach,  le  de-  |  co.  7S« 
fendant  per  son  corps  nul  action  git  versus  lui,  uncore  si  le  ^  Cre.  918. 
Common  Bench  teigne  plea  en  appeal  est  merement  void  et 
videtur  mihi  si  viscot  execute  caption  sur  ceo  appeal,  return 
la  per  brief  et  agard  de  Communi  Banco  action  git  versus  lui* 
Issint  si  justice  de  p.  fait  ganant  de  arrest  un  pur  felony  que 
ne  eudited  (come  devoit  etre  devant  le  stat.  P.  et  M.)  il 
que  fiiit  arrest  ne  liable  al  faux  imprisonment  car  ne  fuit  coram 
non  judice  mes  il  fuit  judge  de  case. 

In  a  prohibition  by  Newton  and  Sharp  against  Gennett  s  Cro.  466. 
and  others,  wardens  of  tiie  company  of  tallow-chandlers,  the  '^SJ^*'?*^ 
d^endant  sued  the  plaintiffs  as  executors  of  Thrower,  late  ng.  ^*  * 
keeper  of  Ludgate,  for  a  legacy  by  him  devised.  The  plaintiffs 

(e)  See  p.  836,  of  this  Tdume. 
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alleged  ID  the  spiritiial  court  timt  Thrower  was  bomid  in  lOOOA 
to  save  flie  sberiffii  of  London  harmless  from  all  escapes,  and 
that  one  Holmes  was  taken  upon  a  cap.  uUagaU  after  judg- 
ment in  debt,  and  escaped,  and  that  debt  was  brought  and 
judgment  agwnst  the  sheriffs  for  this  escape,  so  that  this  bond 
of  1000/.  was  forfeited,  and  so  there  was  not  assets  to  satisfy 
Ihlit  oUigation,  and  thereupon  a  prohibition  was  granted.  But 
for  that  the  judgment  was  SO  Elia.  and  the  cap.  uOag.  25Elisi. 
and  returnable  35  Elia.  upon  demurrer,  there  was  a  consulta- 
tion granted,  for  a  c  p.  uUag.  ought  to  be  returnable  the  next 
tern  for  the  mischief  which  might  otherwise  befol  the  prisoner 
to  be  always  in  prison ;  and  though  this  arresting  is  eizcuseable 
in  fiilse  imprisonment,  yet  it  is  no  lawful  imprisonment;  and  as 
to  the  benefit  or  prejudice  of  a  stranger,  he  shall  na?er  be  said 
to  be  a  prisoner,  and  the  gaolers  suflfering  him  to  go  at  lai^ 
is  lawful,  and  the  bond  not  forfeited* 

So  I  am  of  opinion  in  our  case,  if  in  truth  this  judgment 
mentioned  in  the  capias  be  not,  in  intendment  of  law,  the 
same  with  that  which  is  set  forth  in  the  declaration  to  have 
been  so  adjudged  in  Cam.  Scacc.^  that  the  warden  of  the  Fleet 
may  take  advantage  of  it,  and  is  not  liable  to  an  escape. 

But  yet  I  conceive  that  Browne  was  well  in  execution  upon 
this  capias  for  two  reasons : — 

1st,  Though  this  capias  was  veiy  rude  and  informal,  yet 
upon  the  whole  record  appearing  before  us,  I  conceive  it  shall 
be  intended,  that  the  judgment  for  12/.  recited  in  the  capias  is 
the  same  judgment  which  is  before  recited  to  have  been  given 
in  the  Exchequer  Chamber ;  and  the  4emurrer  being  general, 
no  advantage  shall  be  taken  for  want  of  form.  For,  first, 
barons  de  gradu  de  le  coife  must  be  intended  ot  the  barons  of 
the  Exchequer ;  for  we  know  there  are  no  other  barons  de 
gradu  de  le  coife  but  those  of  the  Exchequer. 

Sdly,  ^<  Et  aliisjusticiariis  banco**  may  be  taken  well  enough ; 
for  if  it  be  read  with  a  punctuation,  <<  coram  baron,  et  aliisy 
(and  other  persons)  jusiiciariis  de  communi  Banco^*  "  before 
the  barons,  and  others,  justices  of  the  Common  Fleas;"  that 
is,  ^^  and  other  persons  ;*'  for  ^^  aliis  "  may  be  taken  substantive, 
as  our  fines  run,  ^^  coram  A.  B.  et  aliis  domini  Regisjidelibus.*^ 
Then  it  appears  there  were  the  barons  of  the  Exchequer,  and 
there  were  justices  of  the  Common  Fleas;  which,  if  it  extend 
not  to  all  the  justices  of  the  Common  Picas,  yet^  being  in  the 
plural,  it  carries  two ;  and  then  it  may  be  presumed  there  were 
four  barons  of  the  Exchequer  and  two  justices  of  tfie  Common 
Pleas  at  the  aflirmation  of  the  judgment  in  the  Exchequer 
Chamber. 

If  it  be  said,  there  luar  be  but  thvea  barons  of  the  Excbe- 
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r^and  Iwe  «r  three  juttioes  of  tte  Common  Beach,  I  answci^       1666. 
-by  supposkioo^  there  may  be  four  barone  and  two  joelicet,  or     ^^^i^'V^/ 
thiree  barons  and  three  jualioee  of  the  Common  Blsnch,  or  all      Wthns 
tte  barons  and  all  the  jiistioes  of  the  Common  Bench;  and    q^^qi^y: 
there  la  nothinf  m  the  wrk  or  record  to  contradict  it;    And  ^i^^^  ^^ 
the  intendment  being  ^oal,  that  is  to  be  prqsumed  which  is  consideriDjr 
most  ibr  the  afirroiag  of  the  jndgment    And  the  rather  here^  t^^^^f 
because  by  the  other  part  of  tlia  dedantion,  ipihich  by  the  da-  o^a  t^urt, 
murrer  is  confessed,  it  appears  that  sueh  a  jodgment  for  the  circum- 
aam  of  1%  against  the  same  person,  upon  the  saaw  fornmr  ^^^  ^  ^j^ 
ludgmewt,  which  is  recited  in  thifei  capias^  was  gvren  imturid  presumption 
Csm.  Scaet.,  and  by  the  Justices  of  the  Common  Bench,  and  ^oTtSl^^f 
Batons  of  the  Bxehequer.    And  it.  is  ftirther  set  forth  that  anotheMhat 
that  veeoid  was  transmitted,  and  is  now  in  the  King's  Bench ;  ^j^l^Q 
that  super  J9$dkio  p^afdicto  $ie  ajirmat.  this  writ  of  capias  did  is  mort  for 
issue  t  and  afterwards,  that  he  was  ieHio  modo  commsmspri^  f,^'°V 
soffiB,  H  in  execnUone  for  the  said  seveml  sums.  ^^  ^^"'^ 

This  construction  of  the  words  is  genuine  and  proper  enough; 
and  if  the  ct^as  had  recited  the  judgment  to  have  been  afr 
firmed  b^re  three  Barons  of  the  Exchequer,  de  gradu  de  h 
arifj  and  three  justices  of  the  Common  Bench,  this,  tboi^iiot 
formal,  and  ageeing  in  words  with  the  record  of  the  judgment, 
had  been  good  enough,  and  so  it  shall  be  intended  here. 

Many  cases  might  be  put,  where  in  favour  and  afirroance  of 
judgments  the  like  constructions  have  been  made* 

But  |M>rilo,  iednoneoneeisoj  that  this  which  is  recited  in  the 
capias  shall  not  be  intended  to  be  the  judgment  of  the  OouK 
of  Exchequer  Chamber;  and  so  that  the  prisoner  wae  not  in 
execution  for  this  IC/.;  yet  I  conceive  clearly  that  he  was  in 
execution  for  the  548/. ;  for  they  are  several  judgments,  in  se* 
▼oral  courts,  for  several  sums  ;  and  the  capias  ad  saii^bciend, 
is  pro  ssparabiUbus  damnis  prasdictis;  and,  therefore,  the  mi*- 
awarding  the  process,  or  other  defect  as  to  the  one,  shall  not 
annul  the  execution  as  to  the  other. 

That  being  agreed,  then  the  case  by  admittance  stiU  is  thiss 
—A  capias  ad  saHsfac.  issues  against  James  Brown,  for  two 
debts  upon  two  judgments^  one  of  548/.,  and  the  other  of  10f. 
He  is  taken  in  execution  for  both ;  which,  as  to  one  of  Aem^ 
m.  the  648/.,  is  good  in  law,  but  void  as  to  the- 19/.  The  she- 
rifl^  or  warden  of  the  Fleet,  suifers  him  to  escape,  and  the 
plaintiff  brings  an  action  of  debt  for  560/.  entirely,  being  the 
whole ;  and  the  defendant  demurs,  whereby  Ae  plaintiff  ought 
dearlytobebarredof  ]S/.,partof  thedebtof  560/.  whetlier 
he  shaU  be  barred  of  the  whole,  or  that  he  shall  recover  for  the 
646/.  which  he  was  in  execution  for  ?  If  he  ought  to  recover 
for  that  parfj  then  either  judgment  may  be  given  foraomuch 
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1M(I#  oiilyi  and  be  banned  fer  the  rendne;  or,  if  jadgnent  lor  die 
^^^^^^^^  whole,  he  may  releafle  the  residae.  And  as  this  came  is,  I 
1^"  conceive,  thongh  the  demand  be  of  SBOLj  one  entiie  anm,  he 
BouoHiT.  ^'^^  recover  for  part,  and  be  barred  for  the  residae ;  fer  it  is 
not  like  to  the  cases  for  one  entire  contract,  but  the  demand  of 
aereral  sums,  gronaded  npon  several  debts,  and  summed  and 
totalled  upon  in  one.  As  if  a  man  bring  an  action  of  debt  of 
100/.  nit.  lOL  npon  one  contract,  10/.  upon  another,  &c.  unie 
actio  acereoU  fer  the  whole  100/. ;  he  may  be  barred  as  to  part^ 
and  reckon  for  the  residue.  That  is  constant  experience  npon 
the  statute  of  2  E.  6.  for  not  setting  out  tithes,  unde  actio  ae* 
erevU  for  the  said  100/, ;  yet  he  shall  recover  the  parts.  In  that 
case,  suf^ose  the  acUon  had  been  setUng  out  wheat  so  much, 
and  for  not  setting  out  tithe  of  rakings,  unde  actio  aeareoU  for 
the  whole  100/. ;  and  the  defendant  Imd  demurred  npon  the 
declaration,  the  plaintiff  would  have  recovered  for  the  wheat, 
though  the  law  was  against  him  for  the  rakii^ ;  and  the  value 
appearing  in  the  declaration,  he  should  recover  pro  fonfd,  and 
be  barred  for  the  residae;  the  judgments  here  are  Satinet  re- 
cords, and  he  is  committed  in  execution  pro  McparabQihas  damms 
prasdMs^  and  these  are  ascertained  in  the  Court ;  and,  there* 
fore,  judgment  may  be  given  for  all,  or  part,  -as  the  case  re« 
quires,. notwithstanding  the  demand  be  of  one  entire  sum. 

P.  88  Elis.  B.  R.  Wright's  case,  and  Mayor  and  Common- 
alty of  Wickbam.  A  fine  of  190  acres,  reversed  for  part  of 
them,  and  the  plaintiff  barred  in  the  writ  of  error  as  to  the  rest, 
whereof  he  had  made  one  feofiment;  and  yet  the  writ  of  emur  is 
an  entire  writ,  and  grounded  upon  one  entire  record,  whereas 
in  our  case  they  are  two  several  records,  upon  which  the  case 
is  founded. 

In  Walker's  case,  S  Co.  8A.  it  is  said  by  Popham,  ^  rent,  when 
reserved  upon  a  lease  for  years,  shall  be  apportioned,  if  in  an 
ni*  ^R^'     action  of  debt  the  lessor  demand  pbu  qwm  oporiet;  yet  upon 
9.  UojXtT     ^'^'  ^^  ^  lessor  shall  be  apportioned  and  assessed  by  the 
s  ^'ik^^^      ^^^^  ^^  ^^^  ^  assessed  for  the  residue."   The  case  will  be 
lUionT        ^^®  ^^^  ^V^^  demurrer,  if  the  certainty  appear  to  the  Court 
who  are  to  judge  of  an  apportionment ;  but  in  case  of  an 
avowry  it  may  be  otherwise.    In  Moor's  Reports,  281.  Mich. 
3.  and  38  Eliz.  C.  B.  Rot.  S91S.,  in  Batty  and  Trevillian's 
case,  a  reversion  was  devised  in  avowry  for  the  title  of  the 
rent.    It  appeared  that  the  land  was  held  in  capile^  so  that  the 
devise  was  void  for  a  third  part,  <<  he  shall  not  have  retnm  for 
any  part.    But  when  the  quantity  of  the  rent  is  agreed  in 
pleading,  and  the  variance  is  only  upon  part  .arrear,  there, 
though  he  avows  for  more  than  is  anmur,  yet  he  shall  have  re- 
turn for  that  which  is  arrear."    But  the  case  of  avowiy  differs 


in  the, Common  PtetU  and  in  other  Courts.  bll 

Ikom  an  acUun  or  debt,  the  distress  cannot  be  apportiooedy        1666. 
though^tbe  rent  may  be  apportioned  by  the  Court.  ^ 

I  do  conceive  in  this  principal  case,  there  being  twojudg-  ^^ 

ments,  one  for  648/.  in  the  King's  Bench,  the  other  for  IS/,  in    Bou^Uev 
the  Exchequer  Chamber,  be  might,  after  the  record  remitted, 
have  brought  two  several  actions  of  debt  upon  these  judgments. 
Suppose  in  such  a  case,  or  in  any  other  case,  the  plaintiff  have 
two  judgments,  and  two  executions,  and  the  defendant,  being  Where  pUitif 
ID  execution,  escape,  he  may  bring  an  action  upon  the  escape,  two%^g^^ 
and  set  forth  the  several  judgments  unde  actio  accrevit^  ^c  y  ments  aod 
and  the  bar  in  the  one  case  is  not,  1  conceive,  a  bar  in  the  other-  J?^^  *  aad"thd 
For  though  the  escape  be  entire,  and  but  one,  yet  it  is  grounded  defeodaot 
upon  several  judgments ;  and  as  he  may  bring  one  action  of  ^^|?S  ^°  ®^^ 
escape  upon  the  one  judgment,  and  another  upon  the  other  the  plaintiflT 
judgment,  sojie  may  join  them  together;  and  still,  according  ^^7  bring  an 
to  their  nature,  he  may  be  barred  in  the  one,  and  reckon  in  the  the  ^scape^ 
other;  for  the  ground  was  several*  and  set  forth 

Pasch*  12  Jac.  B.  R.  2  Cr.  337,— Audita  querela  by  Child  Uentr^ff 
against  Dnrrant,  sets  forth  a  judgment  obtained  by  Durrant  the  bar  in  the 
against  him  in    damnisy   damages    14/.,  costs  5/.  10s,,    and  ^^J  albarln 
error  in  the  Exchequer  Chamber,  and  judgment  affirmed;  and  the  other. 
6/.  lOs,  assessed  for  costs  for  delaying  execution ;  that  between 
the  first  judgment  and  the  judgment  affirmed  be  released  to 
Child  all  executions  and  demands,  jet  he  had  sued  execution 
as  well  for  the  first  damages  and  costs,  as  for  the  costs  upon  the 
writ  of  error.    Upon  tbe  issue  that  he  had  not  released,  it  was 
found  against  him  for  Child,  and  adjudged,  though  the  exe- 
cution be  entire,  yet  it  is  no  cause  of  discharging  the  whole. 
And  therefore  it  was  that  he  should  be  discharged  quoad  the 
costs  and  damages  in  the  first  judgment,  but  not  quoad  tbe 
second  costs.     Vide  South  and  Griffith's  case,  Mich.  13  Car.  1. 
1  B.  R.  1  Cr.  481. 

Another  objection  hath  been  made  upon  the  habeas  corpuij 
whereby  James  Browne  was  removed  from  the  Compter  to  the 
Fleet ;  because  it  was  directe  J  to  the  mayor  and  aldermen  and 
the  sheriffs  of  London  and  eorum  cuilibet  as  the  usual  course 
is;  and  yet  the  return  is  only  by  the  sheriffs,  and  so  not  pur- 
suant to  the  writ. 

To  this  I  answer  it  is  true,  if  a  writ  of  error  or  other  writ  If  a  writ  of 
issue  for  removing  a  record  of  a  judgment  before  the  mayor,  oJher  writ,  is- 
aldermen  and  sherifTfi,  they  cannot  return  a  record  of  a  judg-  sue  for  re- 
raent  before  the  sheriffs  alone,  28  H.  6.  A  writ  of  error  came  to  ^^j  °f  *  ^ 
remove  a  record  of  a  judgment  coram  Johanne  Prisott^  the  judgment  he- 
record  was  not  removed,  because  the  pleas  and  records  are  ^^^^  ^^^  , .  ^ 

'     -  '^  mayor,  alder^ 

men,  and  sheriffs  of  London,  they  canbot  returns  record  of  a  judgment  bcfvr* 
the  sheriffs  alone. 

Sp 
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EOUOHXT. 


All  writs  of 
habeoM  ear* 
pui  in  the 
Common 
Pleas  are 
{^rounded 
upon  privi« 
lege,  eithet 
us  suing  or 
being  sued 
there. 


eeram  Johatmt  PriioU  ti  toeii i  tftrf#»  5o  a  writ  wai  iiredadf 
Thesaurario  ei  Bartmibus  seaeearii  fuia  in  reeorda,  Sfc*  eoraHH 
vobiSf  Spc.  and  because  the  pleas  were  coram  bmramiu9  only,  he 
was  forced  to  sue  a  new  writ ;  ibr  that  writ  would  not  remore 
the  record,  there  being  none  such.  But  that  case,  and  the  like, 
being  upon  a  writ  of  error,  whidi  is  a  remedial  writ,  and  the 
foundation  of  further  proceedings  upon  it,  differs  very  mueh 
from  a  writ  of  habeai  c&rpus,  and  a  return  thereupon ;  for  as  k 
IB  said  in  the  case  of  the  City  of  London,  it  is  but  a  return  wpom 
a  writ  of  privilege,  whereupon  no  isBoe  call  be  joined,  nor  writ 
of  error  lies  upon  an  award  in  it :  but  it  is  only  to  ascertain  Iba 
Court  of  the  truth  of  the  matter.  It  requires  not  such  precise 
certainty  as  in  pleadings  and  other  praoeedings:  it  ii  suffioieat, 
if  upon  the  return  the  party  be  brought  to  the  Coiart  when  he 
eu^t  to  hare  his  privilege,  and  that  the  causes af  bis  imprison'- 
ment  be  certified ;  for  tke  Court  hare  the  fruit  of  the  writ  by 
bringing  the  prisoner  before  them,  whereby  he  may  have  hia 
privilege,  if  there  be  cause ;  for  all  writs  of  Aofteat  corpiM  in 
this  Court  are  grounded  upon  privilege,  either  as  suiag  or 
being  sued  here.  And  the  phiatiffi  in  those  other  suits  ia 
which  he  was  arrested  have  no  wrong,  bavmg  liberty  to  pro« 
ceed  in  this  Court  if  he  be  arrested  upon  mesne  process  and  in 
execution ;  being  turned  over  be  is  still  ia  ezecutiea  for  tim 
same  debt. 

But,  Sdly,  there  is  another  clear  answer  to  be  given  ta  this 
objection: —A  writ  out  of  this  Court,  directed  to  the  mayor, 
aldermen,  and  sheriffs  for  execution  of  justice,  may  be  executed 
by  any  of  them.  Lord  Co.  Com.  fol.  161.  cites  King  and 
Hobbs*  case,  P.  45  Elit.  though  a  letter  of  attorney  to  four  or 
three  jointly  or  severally  to  arrest  a  man,  two  of  them  may 
arrest  him  ;  because  it  is  pro  bono  puMieOj  and  for  the  execu- 
tion  of  justice  in  our  case  the  restoring  his  liberty,  which  tha 
law  principally  fovours. 
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A. 

(Seep.21,ii.(i}.) 

THOMAS  BURQONG  v.  RICHARD  SPURLINtJ. 
Tr.  7  Car.  Rot.  37S.  B.  R. 

IN  the  maniiscript  the  special  terdiot  b  stated  at  length :  but  the  Ceely's  Re^ 
sabsUnce  is  in  Cro.  Car.  973.  ^^'  j^^ 

In  the  argaments  at  the  bar  for  the  plaintiff|  against  whom  judg-  No.  ill^  foU 
tnent  was  given,  the  following  cases  were  cited : — Rosewell  v.  Welch,  ^  q  ^ 
Hil.  IS  Jac.  Rot.S54. ;  Gallowaj^s  case,  21  Eliz.;  Banting's  case,  MSS.  No.  40. 
4  Co.  29.  b.;    Orme  and  Bird,  Pascb.  9  Jac  C;  B.;  Popbam's  case,  No.43.fol.254  . 
Dyer  318.  pi.  b« ;  Br.  tit.  Presefitation  al  egUse  6t ;  and  Smith  and  S.  C.  Cro.  Car. 
Stapleton's  case,  Com.  fol.  482.  b.  wfj^*306.* 

The  argaments  for  the  defendant  are  reported  in  the  manuscript  as 
follows : — 

^<  It  was  said  by  the  counsel  for  the  defendant,  and  resohed  by 
all  (a)  the  CoArt,  that  as  a  copyholder  has  but  one  eyidence  for  his 
estate,  viz,  a  copy  of  the  court  roll,  (from  which  he  deriTea  his ' 
name,)  so  he  hath  but  one  means  of  transferring  his  said  estate, 
which  is  by  surrendering  it  into  the  hands  of  the  lord  ;  and  this  is 
perfected  by  the  lord  by  the  admission  of  the  new  copyholder.  ^This 
applies  only  to  the  case  of  passing  a  right — when  the  oopyholder 
wishes  to  transfer  his  estate  to  another  person, — not  to  the  extin- 
guishment of  a  right;  for  then  a  common  law  conveyance  is 
snificient,  as  a  release  by  one  who  hath  a  customary  right,  to 
— ■■  ■       '  ■       .'        f 

(•}  in  the  »pofft  ^  Utts^Melalfo.     yrt-ef  4hg-m»4Mw  ■Uributed  4a4h» 
40.^f  Mr.Hai;gnFe'«  CpUection^  w4iich     JB4g<^>  jorooOly^  by  OMa^ 
10  short,  terenU  of  the  poinU  in  this 
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another  who  hath  posiesrion  of  the  land  hatk  amfher  puniem,  (b) 
which  is  ft  cnstoiiiftry  title  in  him  who  is  in  possession,  vpon  which  the 
release  of  the  said  costomary  right  may  enure,  4  Co.  2d  b.  Qainton^t 
case.  If  copyholder  in  fee  bargains  and  sells  his  estate,  by  deed  en- 
rolled, to  the  lord, — this  bargain  and  sale  was  adjudged  in  the  case 
of  one  Hnmerstone  (as  Jastice  Jones  reported)  to  be  good,  liecanse  it 
operates  by  way  of  extinguishment  of  the  copyhold  estate ;  and  the 
lord  assents.  But  no  means  ezut  of  transferring  this  copyhold  estate 
but  by  surrender,  which  is  after  Tarious  methods ;  in  court  or  out  of 
court,  into  the  hands  of  the  lord,  of  the  steward,  or  of  two  tenants, 
'  in  person  or  by  attorney :  but  none  of  snch  surrenders  are  perfect 
until  admittance ;  before  whidi,  althoagh  the  right  in  point  of  interest 
is  transferred  by  the  surrender,  still  the  possessory  right  remains  in 
the  old  copyholder.  And  for  this  reason  if  the  surrenderee  die  before 
admittance,  his  heir  shall  be  admitted  ;  for  he  had  jns  ad  rem,  although 
not  jns  lit  re ;  and  therefore  he  cannot  punish  a  mesne  trespass :  but  the 
law  giTOS  this  action  to  the  old  copyholder  in  whom  the  possessory 
right  remains  until  admission ;  and  this  not  only  against  any  stranger 
trespassing,  but  also  against  the  lord  himself,  if  he  commit  a  trespass. 
And  the  lord  cannot  justify  it  by  reason  of  the  surrender;  as  was  ad- 
judged in  the  case  of  Calmady  and  Hall  for  the  manor  of  Moncton, 
in  Somerset,  according  to  the  reports  of  Richardson,  Chief  Justice. 
For  although  his  assent  is  necessary,  and  the  purchaser  must  be 
admitted  by  him,  still  all  the  estate  passes  from  the  copjholder,  and 
the  lord  is  but  the  conduit  by  which  the  customary  estate  passes  to 
the  purchaser,  no  interest  being  taken  from  the  lord  :  but  his  assest 
only  is  wanted.  •  From  which  it  follows  that  the  admission  by  the 
lord  does  not  vary  the  surrender. 

If  a  surrender  be  to  the  use  of  A.  for  life,  the  lord  cannot  admit  A. 
in  fee,  4  Co.  39.  b.  Bunting^s  case. 

It  also  follows  that  dirers  acts  of  the  lord  amount  to  an  admit- 
tance, and  actual  admittance  is  not  always  necessary.  If  the  lord  ac- 
cept rent  of  the  purchaser  as  of  his  customary  tenant,  this  act  amounts 
to  admittance  of  him  ;  otherwise,  if  he  accept  this  rent  with  other 
rents  of  the  manor,  as  was  adjudged,  Hil.  IS  Jac.  Rot.  854,  in  this 
court  between  Rosewell  and  Welsh ;  for  his  assent  to  the  said  sur- 
render only  being  necessary,  this  his  act  declares  it.  And  this  sur- 
render vests  no  interest  in  the  lord  ;  for  the  absolute  right  is  transferred 
to  the  surrenderee,  and  the  possessory  right  is  continued  in  the  old 
copyholder.  For  th^s  reason  the  lord  cannot  punish  any  trespass 
committed  between  the  surrender  and  admittance. 


ib)  The  Words'  translated  by  those  in  i^ics  are  not  perfectly  clear   to  the 
Editor. 
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But  when  it  is  pleaded  that  by  the  sarrender  a  customarjr  right  is 
^raosferred  to  the  sonrenderee,  this  is  meant  of  a  complete  surrender, 
as  that  in  court,  or  out  of  conrt,  in  the  hand*  of  the  lord  himself.  Now 
the  sarrender  to  Thomas  Hutchinson  was  made  out  of  court  to  the 
etemardy  wbi(;h  ought  to  be  presented  at  the  next  court ;  and  before 
snch  presentment  made  nothing  passes  bj  this  to  the  surrenderee, 
neither  in  point  of  interest  or  po8session,'-Hio  right  nor  possession. ; 
mnd  it  is  good  only  as  a  contingency,  vh,  if  it  be  presented  accord- 
ingly,— if  not,  it  is  Toid ;  and  merelijf  void  from  the  beginning^  and 
not  avoided  (as  hath  been  objected)  by  the  performance  of  the  con- 
dition. Then,  when  the  second  surrender  is  made  to  the  use  of 
William  Jackson  l>efore  the  first  was  avoided,  this  binds  the  surren- 
deror, and  all  who  claim  under  him.  Upon  this  contingency  it  is  also 
good,  viz.  if  the  first  be  not  perfected  by  presentment  at  the  /lext 
court.  But  if  it  be  presented,  then  the  second  surrender  becomes 
Toid  by  an  after  act,  and  of  no  effect  against  Hutchinson.  In  our 
case  the  first  surrender  not  binding  the  right  until  presentment  which 
was  never  made,  the  second  being  perfected  is  valid  against  Thomas 
Jackson,  and  all  who  claim  under  him,  one  of  whom  the  plaintiff  here 
is.  And  as  the  sarrender  never  bound  the  old  copyholder  from  coun- 
termanding it,  it  is  but  begun,  and  shall  not  bind  the  right  till  it  be 
perfected  by  presentment ;  when  the  right  will  be  bound,  but  not  the 
possession,  till  admittance. 

A  feoffment  is  made,  and  livery  and  smsin  within  the  view  ; — this 
livery  is  not  perfect  before  entry  by  the  feoffee,  nor  till  then  shall  it 
bind  the  right.  Suppose  that  before  the  entry  of  the  feoffee  the  feof- 
for should  make  a  feoffment  to  another,  and  execute  this  by  livery, 
the  second  feoffment  is  good  against  the  feoffor  himself,  and  all  who 
claim  under  him,  the  first  feoffee  only  excepted.  And  it  is  valid  npon 
this  contingency,  viz.  if  the  first  feoffee  enter  not :  but  if  he  enter 
and  execute  the  first  livery,  the  second  feoffment  is  void. 

A  man  makes  a  lease  for  so  many  years  as  J.  S.  shall  name ;  In 
this  case  the  leasee  has  no  interest  in  the  land  until  J.  S.  mentions  the 
number  of  the  years ;  for  perhaps  J.  S.  will  never  mention  them,  and 
then  the  lessee  shall  not  have  the  land,  wherefore  the  lessee  will  be  a 
tfespasser  if  he  enter  before  such  naming  of  the  years,  Com.  fol.  7.  a. 
Fogassa's  case.  Now  suppose  that  before  the  naming  of  the  number 
of  years  by  J.  S.  the  lessor  lease  the  lands  to  J.  D.  for  twenty  years, 
this  lease  binds  the  lessor  and  all  persons  claiming  under  him,  the 
first  lessee  only  excepted ;  and  it  shall  be  valid  against  him  also  upon 
this  contingency,  viz.  if  J.  S.  never  mentions  the  years,  otherwise 
not.  But  if  I  make  a  lease  for  twenty  years  to  A.,  and  on  the  same 
day  make  a  lease  for  the  same  term  to  B.,  this  latter  lease  u  simply 
void;  and  the  second  lessee  shall  not  have  the  land,  althoogh  the  first 
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leisee  8nrmid«r  or  coimnit  a  forfeitim  within  the  term,  Com.  fol.  432. 
Sfflitk  and  Stapleton's  casa.  The  reason  of  this  difference  is,  that  in 
the  case  last  cited  (he  first  lease  kMi  the  Merest  of  the  iandj  and 
not  the  lessor  only,  wherefore  as  the  lessor  hath  not  power  to  con- 
tract for  the  possession  and  interest  of  the  land,  the  second  lease  is 
absolntelj  Toid,  and  cannot  be  made  good  bj  anj  after  matter.  So  it 
is  if  the  first  lease  be  made  to  begin  at  a  fntnte  day,  for  by  this  the 
lessee  hath  a  present  interest  in  tile  term  :  bat  when  the  lease  is  made 
for  so  many  years  as  J.  S,  shall  name,  althovgh  the  lessor  himself  is 
bonnd,  yet  the  interest  is  not;  for  before  the  years  shall  be  specified, 
the  lessee  hath  no  interest  In  the  land,  and  when  the  years  are  specified. 
It  is  called  an  interest  from  the  beginning  by  relation.  On  this  ac 
coant  the  second  lease  ia  not  Toid  in  its  creation  ;  but  it  is  roidable  if 
J.  S.  specifies  the  nnmber  of  years,  otherwise  not. 

If  a  man  grant  the  neat  atoldance  of  the  chorch  of  Bale  to  J.  S., 
and  afterwards  grant  the  next  aToidance  of  the  same  cbnreh  to  J.  D., 
this  second  grant  is  absolntely  TOid ;  for  the  first  grantee  taking  the 
interest  and  right,  the  grantor  had  no  power  to  contract  for  this  again. 
Bat  if  I  corenant  aad  grant  with  J.  S*  that  If  he  pay  me  lOf.  at  Mi- 
chaelmas he  shall  hate  the  next  aToidanoe  of  the  ehnrch  of  IhUe,  In 
this  case,  if  I  before  Michaelmas  grant  this  (o  J.  D.  this,  becanse  the 
former  did  not  bind  the  interest,  is  good  npon  a  contingency,  t»s.  if 
the  first  grantee  do  not  pay  the  money  at  Michaelmas;  otherwise  not. 

If  I  bargain  and  se41  land  to  A.  and  bis  heirs,  and  afterwards  bar- 
gain and  sell  it  to  B.  and  hia  belts,  if  the  first  bargainee  enrol  his 
deed  within  the  six  months,  the  second  bargain  and  sale  is  Toid.  Bst 
if  the  first  be  not  eDrolIed,  tbo  second  ie  ralid,  inasmuch  as  the  first 
does  not  bind  the  right. 

If  I  grant  a  reversion  to  J.  8i,  this  does  not  bind  the  right  ontti  my 
tenant  be  made  privy  to  it,  and  attorns.  New  suppose  I  grant  the  same 
reversion  to  another  person,  this  second  grant  is  good  upon  this  con-* 
tingency,  viz.  if  the  tenant  never  attorns  to  the  first  grantee,  or  if  the 
second  grantee  first  obtain  his  attornment. 

If  a  man  make  a  feoffment  and  a  letter  of  attorney  to  make  livery, 
this  feoffment  shall  not  bind  the  right,  nor  by  force  of  this  is  the  estate 
out  of  the  feoffor  before  Hvery ;  wherefore  the  feoffor  hath  power  to 
charge  the  land  by  a  second  act,  by  fec^tnent,  lease,  grant,  kc  which 
case  does  not  differ  from  anttj  except  inastnnch  as  there  the  letter  of 
attorney  is  revocable^  here  Chl»  inchoate  surrender  cannot  be  counter* 
manded. 

If  a  copyholder  i&  fee  siirretider  to  the  itse  of  his  will,  tfie  fee,  ac* 
cording  to  Fltche's  case,  4  Co.  9e.  a.,  continues  in  the  copyholder, 
wherefore  he  hath  power  to  charge  it  by  hiases  within  the  custom,  or 
by  another  surrender. 
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(e)  If  I  acknowledge  a  Aoe  in  the  Tacation  before  a  Judge^  and 
afterwards,  in  the  lame  Tacation,  acknowledge  another  fine,  of  the 
eame  land,  before  another  Jadge,  la  this  case,  if  the  day  of  ackno^. 
lodgment  be  certified,  and  the  second  acknowledgment  be  first  cer- 
tified and  recorded,  and  afterwards  the  first  acknowledgment  is  re- 
corded, the  second  shall  be  aToided  by  the  statute  of  27  Eiiz.  c.  4. 
by  aTerment  of  the  frand*  Bnt  if  no  day  of  acknowledgment  be  cer- 
tified, the  second  acknowledgment  shall  stand.  For  the  right  was  not 
bound  by  the  fine  until  the  recording  it  Therefore  if,  previously,  the 
conusor  make  a  feoffment,  or  lease  for  years,  this  feoffment  or  lease 
ahall  be  good  upon  a  contingency,  vit.  if  the  acknowledgment  be  not 
recorded;  otherwise  not. 

So  in  our  case,  although  the  surrender  be  not  reyocable,  yet  the 
right  is  not  bound  until  presentment  at  the  Court:  bnt  the  estate  in 
right  and  possession,  and  for  the  purposes  of  charging  the  land,  (li) 
continues  in  the  old  copyholder  until  presentment.  If  the  presentment 
be  made,  the  mesne  incumbrances  of  the  old  copyholder  areaToided  by 
relation:  but  if  it  be  nerer  made,  they  shall  be  good  against  all  per- 
sons whatever.  Therefore,  when  Jackson  surrendered  out  of  Court 
to  the  steward,  to  the  use  of  Hutchinson^  and  afterwards  to  the  use 
of  William  Jackson,  if  the  first  had  been  presented  at  the  next  Court, 
the  relation  of  the  presentment  would  have  defeated  the  second  sur- 
render, although  William  Jackson  was  admitted:  but,  as  it  was  not 
presented,  the  second  surrender  is  good.  For  if  Thomas  Jackson  had 
made  but  one  surrender,  o».  that  to  Hutchinson  out  of  Court,  and  it 
had  not  been  presented  in  Court,  undoubtedly  Thomas  Jackson  would 
hare  his  customary  estate  Ixtok;  and,  consequently,  William  Jackson, 
the  second  surrenderee,  by  claiming  under  him. 

All  the  Judges  agreeing  on  the  point,  judgment  was  therefore  given 
against  the  plaintiff. 


lo)    TIm   VraiFity  wUh   which   tiiia         (d)  This  lepoct  sotmt  to  eenfina  tht 

lUnstratioD  is  stoted  in  Cro.  Car.  384.  doubt  of  Chief  Baron  Gilbert^  when 

wis  one  inducement  to  the  printing  of  commenting  on  tliie  ceie.    The  Law  of 

thia  more  correct  and  more  uaefu)  re-  Tenures  381.9  4th  edit, 
port  of  the  < 
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B. 

(P.27.n.  (*).) 

REEVE  V.  MULSTON. 
Mich.  10  Car.  1.  B.  R* 


The  report  of  this  case  in  No,  4811  of  the  HarleiaD  mannscripf,  is 
replete  with  interesting  illastrations  of  the  subject :  but  the  statement 
in  the  teit  clears  the  point  sufficieDtly  for  the  purposes  of  Sir  Orlando 
Bridgman^s  illastrations. 


c. 

(P.  50.) 

ALFORD'S  Case. 

Hil.  IS  &  14  Car.  2. 


*w' fo?'f74^^*  The  30th  of  January,  the  Lord  Chief  Jasfice,  Lord  Chief  Baroo, 
6.C.  1  Ch.  Ca.  and  myself  {b\  were  called  as  assistants  by  my  Lord  Chancellor^  to 
9  Freera.  163.  ^^<'  ^  caase  formerly  heard  before  the  Master  of  the  Rolls. 
i^Pw^S*"  The  case  was  this  in  effect,  John  Alford,  seized  of  the  manor  of 
Prolegromena  Hamsey,  settles  it  (or  so  much  of  it  as  was  now  in  question)  npon 
Ch.  loV^5.  himself  for  life,  and  after  to  the  use  of  Frances,  his  wife,  for  life,  (re- 
(<z)*  Hf  mainder  to  his  first  and  other  sops,  but  he  died  without  issue,)  re- 

mainder to  his  brother,  Sir  Edward  Alford,  for  life,  remainder  to  bis 
first  son  in  tail,  and  so  to  the  second  and  third  and  other  sons  of  Sir 
Edward  in  tail,  with  remainders  over.  And  John  Alford  reserres 
unto  himself  a  power  to  make  leases  for  twenty-one  years. 

JanuarnSy  1648,  John  Alford,  reciting  his  power,  makes  a  lease  to 
Sir  Henry  Goring  and  others  for  twenty-one  years,  npon  trast  to  per* 
mit  him,  the  said  John  Alford,  during  his  life,  to  receive  the  profits  to 
his  own  use,  and'after  bis  death  they  should  permit  Frances,  his  wife, 
during  her  life,  to  receiye  the  profits  to  her  own  use ;  and  some  other 
uses  (were)  therein  expressed.  And  upon  further  trust  that  the 
trustees  after  the  death  of  Frances,  during  the  residue  of  the  said  term 

(a)  For  an  account  of  Lord  C.  Not-  Several  copies  of  these  raloable  manu- 

tingham's  MSS.    see  Mr.   Hargrave'i  ■cripto  are  extant. 

Preface  to  the  '*  JnriBdictlon  of  the  {h)    Mr.  Umfirerille  noftf  thia  and 

Honse  of  Lords,"  clii.    See  also  Amb-  nmilar  expressions  in  other  parts  of  the 

ler  713  ;  Dickens  232 ;  2  Eden  58;  3  MS.  as  shewing  that  it  is  the  geniOae 

Vcs.  581)  4  Ves.  195;   5  Ves.  853}  production  of  Orlando. 
lOVes.  582.;  and2Swanit.  5,6,11,44. 
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•r  twenty-one  yeart,  should  permit  Bach  person  or  persons  as.the  said 
Jokn  Alford  skonld  at  any  time,  daring  his  life,  by  writing  by  hhn. 
signed  and  sealed^ror  by  his  last  will  in  writing,  to  snch  purpose 
nominate  and  appoint;  and  for  want  of  such  nomination  and  ap- 
pointment, and  after  the  death  of  snch  person  or  persons  so  nominated 
and  appointed,  the  heirs  of  the  said  John  Alford  to  take  and  receive 
all  and  singular  the  rents,  issues,  and  profits  of  the  premises. 

And  by  deed  poll  of  the  same  date,  reciting  that  by  another  inden« 
turn  between,  &c.,  of  the  same  date,  he  had,  by  a  trust  therein,  limited 
and  appointed  his  wife  to  pay  certain  rents  to  snch  persons  as  by  his 
last  will,  &C,  he  should  appoint,  and  by  a  like  trust  in  the  said  in- 
denture expressed  he  had  limited  the  trustees  to  permit  such  person 
and  persons  as  he  should  by  any  writing,  &c.  or  last  will,  &c.,  to  such 
purpose  nominate  and  appoint,  to  take  and  receire  all  the  rents  and 
profits  of  the  said  manor  after  the  death  of  the  said  Frances;  and  dur- 
ing the  term  granted  and  limited  by  the  said  indenture,  the  said  John 
Alford,  in  pursuance  of  the  intent  of  the  said  indenture,  did  by  the  said 
indenture  nominate  and  appoint  the  eldest  son  of  William  Alford,  (a 
younger  son^of  his)  to  have  out  of  the  said  residue  50/.  per  annum 
during  the  said  term ;  and  his  two  younger  sons  to  have  60^  a*piece; 
and  Sir  Edward  Alford,  his  brother,  to  reoeire  the  residue  of  the  said 
residue  of  the  said  rents  and  profits  limited  to  be  paid  by  the  said 
Frances  Alford,  and  also  to  take  and  reoeire  after  the  death  of  the 
said  Frances  the  residue  of  all  and  singular  the  rents  and  profits  of 
the  said  manor,  during  the  residue  of  the  said  term  then  to  come,  to 
his  own  use,  according  to  the  true  intent  and  meaning  of  the  trust  of 
the  said  indenture. 

John  Alford  dies  the  same  night,  Jan.  3, 1648,  leaving  two  daugh- 
ters his  heirs,  Jane  Ersfield,  and  E^abeth^  now  married  to  Bicker- 
staff. 

Sir  .Edward  Alford  died  intestate,  Sept  1053,  leaiang  John  his  son 
and  heir. 

Jane  Ersfield  also  dies,  John  Ersfield  being  her  son  and  heir. 

The  Lady  Alford  takes  adminbtration  of  the  estate  of  Sir  Edward. 

Frances  Alford  was,  by  the  will  of  John  Alford,  made  anno  1643, 
(before  the  lease  made  by  John  Alford)  made  his  eiecutriz,  and  proved 
the  will ;  and  having  survived  Sir  Edward  and  ker  daughter,  Jane 
Ersfield,  In  1669,  makes  her  will,  and  Eliz.  BickerstaiF,  her  daughtes, 
executrix. 

Sir  Henry  Goring,  and  the  other  trustees,  exhibited  their  bill, 
setting  forth  the  whole  matter,  and  the  several  pretensions;  and  pray 
an  interpleader,  and  the  direction  of  the  Court  to  whom  they  shall  pay 
the  profits. 

The  Master  of  the  Rolls-— decrees  it  to  Elisabeth  Bickerstaff; 
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•odtkaMMOMappitriB  tiiedaam.  lit,  He  coo«)?cd  ^t  by  tte 
krfentmra  Joha  Alfoid  bid  riierred  i^  bimMlf  a  pawer  ta  aamiaBla 
aaa  wbo  aboald  titkc  for  life  only,  and  no  mota;  beoaase  ba  limited 
it  after  the  death  af  sadi  pertoa  w  naminated  aad  appeiotedy  to  bii 
fight  beir  ta  rcceifa  the  proita.  And  thtt  by  the  deed  pall,  tboagh 
be  did  appolot  Sir  Bdward  to  receire  tbe  ntaie  generally,  daring  the 
residae  of  the  term,  yet  it  was  te  be  lateaded  for  bis  Ufe,  far  ba  na» 
Bloated  not  bis  bein  er  esecnton*  And  it  refers  ta  the  other  deed, 
far  be  mentians  that  ^^  ia  parsnanca  of  tbe  intent  af  tbe  asdeotsre  be 
did  limit,  ke. ;"  and  tbe  cloae  af  the  indantare  is,  ^acoaidingta  tbe 
tree  meaning  of  the  indentore ;"  and  the  interest  af  the  term  being  la 
ethers,  and  be  having  no  power  bat  lo  limit  far  life  of  Sir  Edward,  It 
shall  go  ta  the  sorvivlng  bebr  of  John  Alferd,  wba  is  eke  bia  aieea* 
triK,  being  ezeentriz  of  tbe  ezeentrU ;  and  he  eoaoeivad  the  beirs 
took  (es  parebasers,  as  I  apprehend),  and  in  a  deabtlol  ease  onght  fa 
be  far  oared. 

Upon  the  rehearing  we  agreed,  first,  That  admitting  any  thing 
Tested  in  the  heirs  of  John,  be  it  by  a  possibility  ar  trait,  it  sanived 
ta  Elizabeth ;  for,  thongh  Jeba  Ersfisld,  tbe  sen  oi  Jane,  was  a  to- 
beir  at  tbe  time  of  tbe  death  of  Franoes,  when  it  was  ta  take  eftct ; 
yet  by  the  death  of  John  Afford,  Jaae  beiag  then  a  oobeir  wUb  Eli*' 
sabeth,  it  rested  in  her  and  Elisabeth  together,  be  it  posstbility  ar 
Interest,  whatsoever  yen  will  call  it,  and  so  sarvived  to  Elivabetb. 

Bot,  9dly,  we  held  (and  Indeed  that  point,  aad  the  groaads  wheva- 
upon  the  Master  of  the  Rolls  decreed  it,  were  in  a  maaner  waived  by 
the  eonnsel,)  that  tbe  word  <*  heirs"  coald  not  vest  aay  estate  ia  the 
heir  (it  being  a  chattel),  but  such  as  would  reralt  to  John  Alferd 
biBMelf;  and  being  words  of  limitatioa,  aad  no  iMir  in  being,  and 
parties  mii$nalij  they  canaat  take  as  heirs.  It  bath  been  often  ad- 
A  derise  of  a  judged  a  devise  of  a  term  to  a  man  and  his  heirs,  (or  beirs  males  af 
ll^hUhebT   h»  body,  with  remainders  over),  vested  in  tbe  first  dariaee;  and  in 


^^Kuh^^  Busby  Mansell's  (c)  case,  which  concerned  Sir  John  Aubrey,  H 

with  remun-     after  solemn  argament  adjadged  in  the  Etcbeqaer,  that  one  having  a 

^  thJtot^*^  term,  devised  the  profits  of  the  land  to  bis  wife  fer  so  many  years  as 

derisee.  she  should  live,  remainder  to  bis  sen  fer  life,  remainder  ta  ikm  beirs 

male  of  tbe  body  af  bis  eoo,  that  it  was  adjadged  a  vaid  remainder  ; 

and  it  was  said,  If  a  term  be  assigned  ia  trust  fer  aaotber^  aad  the  Imlti 

jMles  af  las  body,  with  samaiader  over,  it  vasts  labia  eaec^eia. 

And,  thirdly,  we  held  that,  upon  consideration  of  both  .Ae  daadi, 
John  Alford  left  idmaeif  a  power  apan  the  fedeatare,  ta  appolot  the 
trust  dbrfef  Aaisrai,  and  aet  oaly  for  life  af  tbe  peraoa  appaintad ; 
fer  the  first  wwrde  ara^  ^  doriag  the  tana  te  laceive  tbapa^fits,''  end 
tbe  words  <<  after  the  death  of  the  person  so  nominated"  aM  hallvf 

(c)  Cited  in  Petty  v.  Goddard,  p.  56  above. 
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ImplieatloD,  md  indeeil  to  be  understood  as  the  fault  of  the  clerk  for 
<^  want  of  appointment,"  or  <<  after  the  estate  appointed  (if  appointed 
bat  for  life)  be  determined/*  <<  then  to  bis  right  heirs." 

And  the  latter  deed,  which  makes  no  recital,  but  supposing  a  power 
to  limit  it  during  the  whole  term,  and  limiting  it  to  Sir  Edward  during 
the  term,  makes  it  clear,  as  also  bis  appointing  of  rents  to  others 
during  the  term. 

Bat,  fourthly,  admitting  be  bad  reserred  to  himself  a  special  power 
to  limit  it  but  for  life,  yet  the  rest  of  the  trust  returned  back  to  him 
in  interest,  and  by  virtue  thereof  he  bad  power  to  dispose  of  the 
trust  during  the  whole  term  ;  and,  though  it  was  objected  that  though 
the  residue  of  the  term,  after  the  death  of  the  party  nominated,  should 
result  back  to  John  Alford,  yet  that  was  but  as  a  possibility ;  as  if 
termor  for  years  grant  it  for  life,  there  remains  to  him  but  a  possibility 
which  be  cannot  grant  oTCr ;  yet  it  was  not  regarded,  for  there  is  a 
residoe  of  a  trust  resulting  to  him  in  natural  equity.  The  trustees 
cannot  have  it,  and  it  is  against  no  rule  of  law  that  he  should  dispose 
of  it ;  and  admitting  he  had  recited  his  power,  and  expressed  that  be 
had  teade  the  appointment  by  virtue  of  his  power,  the  law  will  draw 
it  out  of  his  general  power  or  interest,  ui  res  valeai.  See  Clere^s  case, 
6  Co.  18. ;  and  Spark's  case  (cf),  Tr.  43  Eliz.  Grant  to  one  for  life,re^ 
mainder  to  his  execotors ;  his  administrators  shall  have  it,  and  there- 
fore it  is  in  his  power  to  dispose  it. 

(e)  Bat  the  great  doubt  of  the  case  was  this  (which  was  not  in* 
sisted  on  at  the  Rolls)  that  upon  the  lease  for  years,  John  Alford 
hating  limited  the  trust  to  himself  for  life,  remainder  to  his  wife  for 
life,  he  could  limit  none  oyer ;  and  it  was  said  to  be  the  opinion  of 
the  judges,  that  Manning's  case,  8  Co.  95«  was  nut  to  be  enlaiged ; 
and  therefore  a  devise  of  a  term  to  A.  for  life,  remainder  to  B.  for 
life,  remainder  to  C  for  life,  they  held  to  be  Toid  as  to  C. ;  and  it  shall 
be  so  in  a  trust,  if  so  in  a  devise. 

But  the  Chief  Baron  and  myself  (the  Chief  Justice  not  gainsaying  ^!^^f  *f 

it)  held,  that  such  a  de?ise  was  good  :  for,  as  the  Chief  Baron  said,  life,  remainder 

the  candles  are  lighted  all  at  once,  and  they  are  all  persons  in  esie^  ^mijnder  to 

and  no  danger  of  perpetuities.     But  whether  a  derise  in  such  a  case  ^^  ^«>  ^ 

to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C.  for  life,  re-  Bat  whether  a 

mainder  to  the  first  son  of  C.  and  the  heirs  males  of  his  body,  there  2^S^d« 

being  no  son  tin  enCf  we  did  not  touch  (though  I  think  that  is  not  ^  B.  forlife, 

remainder  to 
good,  because  there  must  be  an  estate  Tested;)  and  by  the  rule  of  c.forlifeyie- 

Manning's  case,  in  an  executory  devise,  the  last  devise  must  be  sup-  "rst'slra^cr 

loosed  first;  and  by  that  construction  the  de?ise  to  the  son  not  and  the  heirs 

-       - . -    -    males  of  his 

M  This  oiae  is  inlf&inHai^.  M&         (r)  SeeFeam^  aR.  40B.}  aadMl  b^'^^n^ 
No.  12.  foL  3ia.;  and  in  Cro.  JSXhi.  666.      7tb  edit.  ette^jmodf 

&c.  and  many  other  prtnled  repurtB.  ^™  *^^*' 
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in  e$$e  cannot  be  vested  and  lodged^  so  as  to  raise  np  the  oAert 

upon  it. 
A  trust  of  a  But  in  onr  case^  being  a  trust,  we  clearly  held  the  trnst  might  be 

^™ranidttder  ^^B^^^^f  ^^  ^  ^^''"^  ^^  ^'  ^^^  ^^^^9  remainder  to  B«  for  life,  remainder  to 

to  B.  for  life,     C.  for  life,  with  other  remainders  oyer  to  persons  in  esse;  for  (lie 

remainder  to  C.  ,  , ,  , ,  ,    , 

for  life,  witk     trustee  cannot  hare  anj  thing  to  his  own  use,  and  they  are  to  pursue 

d^TottTtoT'    the  directions  of  the  trustor,  and  he  may  discharge  any  trust  for  him- 

penoDs  ineue^  self;  and  I  held  that,  in  case  of  a  trust,  the  trust  of  the  term  might  be 
18  clearly  good.  ,.    .,   -  ,    .  ,  -  .      .     T, 

So  in  case  of  a  limited  over  to  persons  not  tn  esse:  and  frequent  practice  had  been 

Sf*a temiS^*  accordingly.    And  I  after  asked  the  Cliief  Baron's  opinion,  and  he 

be  limited  oyer  clearly  agreed  with  me  in  it.   And  I  laid  this  for  a  ground,  that  where 

m  ene.  it  shall  not  be  a  perpetuity,  if  a  freehold  were  limited  in  use,  it  shall 

Whm  itshall    q^^  ^  y^|j  |q  ^i^^  jl]^^  limitation  of  a  trust  of  a  term  ;  and  that  such 

not  be  a  perpe-  ' 

tuiw,  ifafnt-  limitations  of  terms  shall  not  be  a?oided,  but  where  they  tend  to 

mited  inuse^     create  perpetuities.  It  was  said,  if  a  term  be  granted  in  trust  for  A.  and 

vowS  t^  ^  ***®  ''®'"  ®^  ^"  ^^^^>  *"*  *^*®'  ^^ ^"'"**  ^^^  ®'  *"^  **^®  heirs  of  his  body, 
like  limiution  that  A*  dying  without  issue,  it  hath  been  decreed,  his  executors  or  ad« 
term ;  and   ^   ministrators  shall  have  it,  and  not  he  in  the  remainder ;  for  that  it  shall 

Bucb  limita-      follow  the  rule  of  law  in  like  cases  upon  a  deyise.    But  I  think  there 

tiona  of  terms  "^ 

shall  not  be      was  but  one  such  case,  and  I  doubt  of  it ;  for  theje  is  no  danger  o(  a  per- 

^^re  they  ^      petuity.  A.,the  eesiuique  trust,  might  haye  compelled  the  trustees  to  have 

tend  to  create    executed  an  estate,  as  it  was  adjudged  in  the  Hampden's  case,  who 

perpetuities.  ,  jo  r  » 

If  a  term  be      ^A8  deyisee  of  a  term  to  him  and  the  heirs  of  his  body,  with  remainder 

SusUor  A.  ®^®'*'    "^"^J  therefore,  there  is  no  incooyenience  ;  and  the  trustees 

and  the  heirs  may  pursue  the  intention  of  the  trustor,  without  prejudice  in  la«. 

ofbisbodv,  c      *u    TT      uj     • 

and  after  in  ^®  ^he  Uambden's  case. 

and  thebdrs  ^°  ***®  principal  case  the  decree  was  reyersed,  and  decreed  for  the 
of  bis  body.  Lady  Alford,  and  not  for  the  son  who  had  the  freehold  ;  for  it  ap« 
^iMffre,* whether  Peered  to  be  a  term  in  gross,  and  nothing  appeared  of  an  intention  in 
tob^^cJ^d^'  any  of  the  persons,  either  John  Alford,  or  Sir  Edward  Alford,  that 
to  theexecu-     it  should  wait  upon  the  freehold. 

nistratonofA.       '°  ^^^^  ^"®  Maynard  said,  that  about  7  Car.  my  Lord  Coventry 

adjudged  that  a  devise  to  A.  for  life,  remainder  to  B.  for  life,  re« 

mainder  to  C.  for  life,  was  good  to  C;  and  the  case  was  said  to  be 

*    between  Poody  and  Barker. 

Pollexfen,  81.        And  a  case  was  cited  to  be  decreed  about  a  year  since,  by  the  ad- 

yice  of  three  judges,  between  Flower  and  Apiice,  of  a  trust  of  a 

.   term,  with  se^yeral  remainders,  to  one,  two,  and  other  sons ;  which 

was  agreed  to  be  naught,  as  tending  to  a  perpetuity.     Query  the 

case. 

8  Maii^  1638,  14  Car.  A.  possessed  of  a  term,  for  years,  devised  it 
to  his  wife  for  eighteen  years,  and  after  to  B.,  his  eldest  son  for  life, 
and  aftjsr  to  the  eUnt  issue  of  B.  for  life,  and  died ;  and  after  the 
eighteen  years  B.  oBieced^  and  was  possessed ;  and  aftiN'  b^d  issue  a 
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86n,  and  after  makes  a  feoffment  In  fee,  and  dies.  This  shall  not  de« 
Btroj  the  son's  estate, he  being  burn  before  the  feoffment;  and  so  it  was 
resolved  and  certified  by  Jones,  Crolce,  and  Berkley  ;  and  the  Lord 
Keeper's  opinion  was  accordingly  between  Cotton  and  Heath,  re- 
ported by  Rolls. 


D. 

(P.rO.  n.(4).) 

The  foregoing  judgment  contains  an  account  of  the  old  law  npon 
weights  and  measareS|  and  may  explain  some  points  on  the  subject 
which  has  recently  been  much  considered.  The  result  of  the  late  im- 
portant inquiries  is,  that  the  numerous^ early  statutes  will  probably  be 
repealed,  and  more  uniform  and  less  fluctuating  regulations  introduced. 
As  many  learned  Individuals  and  public  bodies,  both  in  Great  Bri- 
tain and  abroad,  differ  in  opinion  with  regard  to  the  proposed  new 
standards,  the  following  references  may  be  acceptable  to  future 
inquirers : — 

1940.    Narrtdiunculaj  ftc.  Cotton.  MSS.  Julius,  D:  2.  p.  148. 
1758,)  Reports  of  a  Committee  of  the  House  of  Commons,  ap- 
l/oQ.)       pointed  to  enquire  into  the  original  standards  of  weights 
and  measures  in  England.    For  these  reports,  which 
were  printed,  see  also  the  Report  of  the  Committee  of 
the  House  of  Commons  of  1814.     And  see  Dr.  Kelly's 
metrology. 
1765.    BUI  printed  upon  these  Reports,  which  did  not  pass. 
1779.    A  proposal  for  uniformity  of  weights  and  measures  in 

Scotland. 
1788.    Report  of  the  French  Commissioners,  printed  in  the  Me- 
moirs of  the  Academy,  1791. 
Sir  G.  S.  Evelyn's  papers,  printed  In  the  Philosophical 
Transactions,  and  many  other  papers  In  the  same  col- 
lections. 
1814.    Report  from  the  Committee  of  the  House  of  Commons, 
1814;  also  reprinted    In    the  Philosophical  Maga2ine, 
Vol.  XLIV.  p.  171. 
1817.    Article  on^weights  and  measures,  by  Dr.  Olinthus  Gregory, 
published  in  the  British  Review,  Vol.  IX.  p.  159.;  and 
afterwards  printed  separately. 
1819.    First    Report  of   the    Commissioners  appointed  hy   Hit 
M«jMfy  to    consider  ihm  ivbjecc   of  weights  and  mea< 
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Mtt«8«    Repriated  in  the  Philosophical  Magazine,  Vol. 

LIV.p.  17S. 
Seoood  Repoit  of  the  same  Commissioiiers. 
1821.    Thiid  Report  of  the  same  Commissioners,  Philosophical 

Magasine,  Vol.  LVII.  p.  359. 
1831.    Report  from  the  Committee  of  the  Honse  of  Commons  on 

weights  and  measures,  ib»  p.  430. 

1821.  Report  upon  weights  and  measures,  by  John  Qnincy  Adams, 

Secretary  of  State  of  the  United  States,  prepared  in  ol>e« 
dience  to  a  Resolution  of  the  Senate,  of  the  Sd  March 
1817. 

1822,  182S.  Sir  George  aeik's  Mil. 

Reports  on  weights  and  measures,  bj  a  Committee  of  the 

Highland  Society. 
Flajfair's  Woriis. 

1822.    Dr.  Keith  m  the  Third  Report  of  the  Commissioners,^ 
Edinburgh  Philosophical  Journal,  Nq»  li.  p.  41. 

1822.    Wallace's  Obserrations  on  Weights  and  Measures. 

In  this  last  book  o^j^ciious  to  the  new  bill  are  shortly  stated,  and 
so^osed  ii^provemeats  are  suggested:  but  the  Commissioners  seem 
to  hare  made  the  following  remark  with  reference  to  such  more  ri- 
gorous and  scientific  changes.  After  stating  that  amongst  other  things 
'^  they  had  obtakied  from  the  county  reports,  lately  published  by  the 
Boaid  of  AgricnLtnm,  and  from  Tarioos  other  soureesi  a  large  mass  of 
information  respectii^  the  present  state  of  the  customary  measures 
employed  in  different  parts  of  the  United  Kingdom ;''  they  declare, 
that,  ^  upon  a^leKberate  consideration  of  the  whole  of  the  system  at 
present  existing,  they  are  impressed  with  a  sense  of  the  great  difficulty 
of  effecting  any  radical  <ohanges,  U  soanuiderabie  an  exUni  om  might 
In  rome  reqieeU  be  isnrmblc  /  and  they,  therefore,  wish  to  proceed 
with  great  caution  in  the  suggestions  which  they  will  Tonture  to 
pipfiose." — First  Report. 

The  earliest  statute  intended  to  be  repealed  is  intituled,  <<  Astua 
pmii  €i  ^erevitim.^^  li  is  cited  In  Beckman  and  Maplesden's  case, 
pp.e8,44,  &c*aboTe  as  of  the  year  51  H.3.,  or  1266,  which  is  the  date 
attribute^  to  it  by  late  editors,  till  the  parliamentary  edition  of  the 
Stalntei  wias  published.  It  4s  now  classed  with  those  of  uncertain  date. 
Home  slites  that  an  assise  of  bread  was  fixed  in  the  36th  (a)  year  of 
Henry  III.    It  is  obserrable  that  Rastall  expresses  the  date  doubt- 


(a)  The  fastfunrent  ii  probably  of  an  p.  191.  as  to  a  contltiition  for  an  um- 

earlier  origin,   See  Barrington'saoles  fi>rinilf  of  maaiaMS  made  in  1197.  at 

eat1ieliMittaaaadilatt.«Mi»Vel.  1.  tlMinitance^  ttasAachMsliopofCaa- 

F .  aea.  upon  Ihe  ^umm^U^kat^^  Md  tafbtny. 


ftilljr.  Bh  iTMfdB  ara,  ^ it  H.  S^mMikii^mmmify UOmUUf'  and 
the  old  aditkMM  of  the  Statatai  are  Mt  onlfofin.  Miw  Hawkins  seems 
to  hare  been  the  fint  to  refer  to  the  Cotton  libmry  gemral^  for  a 
nannseript  oepjr  of  it.  Mr.  Raff  head,  by  some  mistoke^  added  the 
name  of  the  dimion«--'*  ClmtUuij  D.  3."-^which  erreneoiu  reference 
Urn  iaie  parliamentarj  editors  hare  fvreserred.  In  the  division,  Juiiw 
D.  ^  f  ol.  148*  is  a  oop^  of  a  considerable  part  of  the  iastrament,  in- 
tradnoed  by  a  very  carious  short  paper  in  praise  of  Eogtish  I^ 
fislatlMi,  of  which  an  eztinot  is  printed  in  the  following  note. 
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(63.  n.  «r). ) 

Sztract  f^om  a  pa^  la  the  Cotton  MS9.  Jnlius  D.  2.  foL  148.  of 
abont  the  year  1340 ;  and  probably  written  by  a  monk  of  St.  Angus* 
€ine*s  at  Canterbury. 

<<  Qqk  Tolnntateprhicipis,  qn«  legis  babent  vigorem,  et  magnatnm 
totlns  regni  sn!  consensn  ad  :fidelitatntt  obsertandara  et  oertitodinem 
habendam,  ut  jam  sire  leges,  monetss  mensnts  pondera  et  assisse  pro- 
Tisse  sont  et  statatse,  de  cerUi  yrine^  &i  mOterikj  autequam  rnOrn^ 
trdhere  dehent  exordium  per  quod  reeuperurl  potsM  b%  quoqw  mod» 

deficere  vel  deperirc  videantur.---^ Shniliter  monetse  qoss  ivcto 

pondere  proficiuntar,  nt  deoarias  qni  sterlingns  dicitvr  triginta  et 
dno  graoa  frnroenti  rubei,  rotundi,  pleni,  de  medio  sptcsB  fmmenti 

pondemre  debet.     Sic  et  alibi  alic  profidontnr  monettt* 

Ct  sic  patet  qaod  monetse,  mensnre,  et  assise  qns  materiata  rant 
et  artificialia,  ad  materias  et  prtndpia  Snper  que  fnadsntiir,  et  nnde 
proreninnt  per  artem  recutrendo,  sunt  reeoperandw;  el  Imc  in 
rs^fiio  Anglim  dtligenier  nM  abierwmdm* — .  ■  'MoneHs  novsea 
nostra  rocatnr  steriingos,  et  eptimam  hsbet  eertWttdinem,  ^vss  de 
recto  scilicet  numero  granortnn  frmnenti  qee  penderare  debent  «t 
snperias  detlaratiir,  perfidtar  et  constltaitur,  et  connmnis  est,  et 
esse  debet ;  nnde  pondera  mensurse  et  assisse  et  aliie  hnjtnmodi  qose 
prOTfsa  sn^ot  propter  commnnem  ntilttatem,  secundnm  ipsani  mono* 
tarn  in  recto  pmidere  perfidaittnr,  et  de  ipsft,  ssqne  ponderata,  'prove- 
niunt.  Pondera  vero  de  ipsa  moneta  proswnkmt  qnla  ipsaeqne  poa» 
derate  certa  grana  nt  snpra  dicitnr,  et  ipsa  grana  ipsam  mone<«m- 
Mensurib  si^ituidem  de  ipsa  moneta,  ponderibos  intorTvntentlbns^  prdre* 
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riinht ;  primo  enlm  et  ponootar  poodera  vt  vncia,  pondeni  tlgidll 
denarioram,  libra  pondere  doodecim  nndanimi  sic  et  alia  proficiaotor 
pondera ;  ex  pondere  libfaram  eiponnntur  mensarey  ut  galo  pondere 
octo  libraniin,  sctlicet  fninenti  ponderari  octo  libris,  et  octo  galoDes 
proficiant  bussellmn,  octo  basselli  qoarteriam  London.  Assiste  rero 
de  ipsa  moneta  proTeniunt  qaam  in  partes,  scilicet  obalam,  et  qaad- 
rentem  prcter  minus  potentes  diridere  permiCtitur ;  et  etiam  prster 
Ipsos  secundom  partem  mioorem  ipsios  monetsB  scilicet  qoadreotes 
proficiantar,  et  secandom  Tenditionero  biadi,  non  melioris  nee  pC' 
joris,  sed  mediocris  constitunntar  assiiO!  pants  et  cerexnsias  in  banc 
modttm: 
Qaando  qnarteriam  framenti,  &c/'  as  in  tbe  early  Statute  Book. 


(Pp.  82,  90,  95, 102, 132, 137.) 

I^he  foregoing  arguments  in  tbe  case  of  Berry  v.  Wbite,  Grange  o. 
Tiring,  and  Lyn  v.  Wyn^  with  respect  to  leases  under  powers,  esta- 
blish  doctrines  which  differ  from  certain  opinions  stated  in  recent  ap- 
proved treatises*  Some  of  the  authorities  relied  upon  seem  to  be 
less  accurately  reported  in  print  than  in  manuscripts  preserred  in 
the  British  Mnseam:  a  selection  has  therefore  been  made  from 
those  manuscripts  for  the  purpose  of  illustrating  the  text  of  Sir 
Orlando  Brldgman's  judgments. 

The  rules— 

With  respect  to  the  iiwte  at  which  leases  to  be  granted  under  powers 
shall  commencej  appear  to  depend  not  only  on  the  wording  of  tbe 
powers,  and  of  the  whole  instrument  creating  them,  but  also  on  tbe 
character  of  the  parties ;  and  sometimes  on  the  situation  of  the  land, 
as  to  the  actual  possession,  when  the  powers  were  created* 

The  leases  in  question  are, — 1st,  such  as  are  to  begin,  in  estate, 
presently,  where  no  other  particular  interest  exists:  or,  3dly,  they  are 
concurrent  with  estates  already  in  being  which  were  granted  either 
before  or  under  the  powers,  and  which  are  sometimes  called  leases 
of  the  reversion  :  (a)  or,  3dly,  they  are  to  commence  at  a.  future 
day,  where  no  estate  is  already  out ;  or  they  are  to  be  in  reversion 
after  particular  estates  already  existing. 

.    («)  Concurix^t  iniBcs  bavc  also  been      version,"  Winter  and  Loveday,  Comyn. 
comprehended  under  the  term  **  in  re-      Rrp.  39.,  and  hjik  v.  Wyn,  in  this  toL 
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Of  tliese  it  is  concetTed  that  the  first  class  only  can  be  granted  for 
<the  whole  specified  term,  where  a  general  JN>wer(6)  was  created  by 
m,  settlor  in  the  actual  occepstion  of  the  land*  Bat  the  second  class 
is  Talid,  (e)  if  the  settlor  was  a  re?erftioner  at  the  time  of  creating  a 
merely  general  power,  when  the  donee  of  it  may  make  a  concurrent 
lease.  This  class  may  also  be  authorised  by  powers  specially  worded, 
or  by  powers  aided  by  othercircamstances  not  reaching  to  leases  strictly 
epeaking  m  verersion. 

.•  As  to  the  tMrd  class: — ^In  order  to  authorise  a  lease,  which  is  to 
commence  at  some  future  time,  or  which  is  to  be  made  in  rerersion, 
strictly  so  called,  and  is  to  continue  for  the  whole  term  specified  in  the 
authority,  it  is  necessary  that  the  power,  or  instmroent  generally,  be  so 
expressed,  or  that  the  character  or  circumstances  of  the  parties  and 
property  be  such,  as  to  imply  an  inieniion  in  the  settlors  to  confer  a 
discretion  on  the  donee  of  the  power,  (d)  Leases  of  this  third  class 
will  not  be  supported  under  mere  general  words,  although  used  by  a 
reversioner  ;(e)  and  as  to  them,  it  appears  to  be  immaterial  whether 
the  lands  at  the  date  of  the  instrument  creating  the  power  were  out  of 
thfr  actual  possession  of  the  settlor  or  not.  In  other  words,  actual  pos- 
session of  the  land  being  or  not  being  in  the  settlor,  alffects  the  ralidity 
-of  eonaarent  leases  only.  Where  part  of  the  term  specified  in  the  in- 
etrument  conferring  a  general  power,  has  been  granted  by  the  donees, 
and  thespordlr  extend  to  more  kase$  than  one,  it  does  not  require  any 
special  phrases  to  authorise  the  execution  of  the  power  for  the  residue 
of  such  specified  term  to  begin  at  the  end  of  the  years  already  out ; 
and  where  the  duration  of  the  lease,  or  leases  to  be  executed  under 
the  power,  falls  within  the  years  authorised  by  it,  the  interest  created 
by  such  execution  may  take  effect  at  a  future  day. 

Shaw  V.  Summers,  3  Moore  196.  seems  to  be  one  of  the  simplest  cases 
of  general  powers :  it  was  for  the  donees  to  let  the  lands  ^^  for  such  time 
and  term  not  exceeding  twenty«one  years,  as  they  ihould  think  proper,** 
under  which  one  lease  being  granted  for  ten  years  pursuant  to  it, 
another  for  eleven  years,  to  begin  at  the  expiration  of  the  former,  was 
adjudged  to  be  Toid.  A  slight  variation  of  the  words  <*  time  and 
term**  from  the  singular  to  the  plural  number,  as  the  wojd  *'  estates" 
is  used  in  the  statute  of  1  Eliz.  c.  19.  s.  5.,  would,  it  is  conceived, 
have  authorised  the  residue  of  the  number  of  years  specified  in  the 

(ft)   Leper  v.  Wroth,   Cro.  Eliz.  5.  Fox  and  Collier's  case,  Moor,  &c.  and 

1  Leon.  35.    3  Leon.  131.    4  Leon.  65.  below,  p.  596.  Read  and  Nash,  1  Leon. 

SbMomb  V.  Hawkins,  Cro.  Jae.  318.  147.,  4Uid  S.  C.  below  from  manuscript 

(on  which  veport  see  remarks  below,)  reports,  p.  607. 
lBrownl.148.  Yelverton  222.  and  Shaw  («0  Whitlock's  case,  8  Rep  p<  138. 

r.  Summers,  3  Moore  196.  (•)  A.  in  ehccwiuo  «.  Hawkins,  Cro. 

(c)  Webster's  case,  Lansdownc  MSS.  Jac.318.    Bridgman,  C.  J.  in  Berry  i-. 

No.  1060,  fol.  106.  b.  and  below,  p,594.  White,  in  this  vcrfumc,  p.  96. 

2q 


594  Appmiiix. 

power  to  hste  baiD  gitatod  io  retoniM.  TUi  Is  the  doctAm  of 
FBriam,  J,  Id  Fox  end  ColUor  tudor  Oat  ^Ibtkabb^  u  extadad  io 
pi^  W8|  ke*  from  a  nuuvicriiil  report;  and  It  leem  to  have  beea ap- 
proved bj  the  whole  Court  hi  a  aobieqeeBt  oaie.  Soand  oonitnictioQ 
aecordlog  to  the  pli^  flwaniag  of  geneial  words,  and  to  the  rale  ttat 
chattel  leases  may  b^a  snbseqaently  to  the  ezecation  of  them,  seems 
to  jastify  this  doctrine.  Bot,  as  the  power  in  Shaw  and  Sammen 
stands,  the  decision  there  appears  to  be  right  upon  the  same  principle. 
In  Lyn  e.  Wyn,  p.  141  of  this  Tolnme,  the  Talidity  of  a  lease  for  an 
Abridged  term  of  years,  to  begin  at  a  fntnre  day,  is  noticed  from 
early  cases  by  Sir  Orlando  Bridgman* 

Upon  concurrent  leases  the  dUia  in  Webster's  case,  Lansdowne 
MSS.  1060,  fol.  106,  b.  are  remarkable.  It  was  there  moved  if  aleise 
for  twenty«one  years  in  reversion  made  by  a  bishop  were  good,  or 
not  by  the  statote  of  1  Elbs.,  and  from  what  thne  they  should  be  good. 
Bendilowes  said  <Mt  is  a  common  cmo;  and  such  leues  are  good  for 
twenty«one  years  after  the  time  begins,  and  not  only  for  twenty-one 
years  after  the  making  of  the  lease;  for  the  words  of  the  statute  are, 
that  they  shall  be  good  for  twenty-one  years  after  the  time  at  which 
the  lease  begins.'' 

Dior,  a  J.  said  <<  the  words  aie^rMtOtf  tfrnett^r  my  such  uaseot 
QiSLkKt  AM  begin;  so  that  the  statute  refers  only  to  the  time  of  the 
miMng  of  the  instrument  of  lease,  grant,  or  other  assurance,  and 
not  the  time  when  the  Urm  begim  /  and  the  doubt  arises  on  the  am- 
Mguity  of  the  phrase,  <*from  thebegini^g  of  the  lease,"  inasmudi  u 
it  may  be  referred  to  the  making  of  ike  wrUmgj  or  to  the  beginnmg  of 
ike  ierm.  It  must  be  explained  by  the  two  words  following,  of 
the  gronl,  or  anuraneey  which  is  to  be  understood  from  the  de^ 
Mwry^lJktffriMl  or  fftiiirsmea,  for  every  giant  or  assurance  is  agreed 
to  be  a  grant  or  assurance  by  the  sealing  and  delivery  of  it,  and  so  a 
lease  to  commence  at  a  day  to  couie  b  a  lease  grantable  or  forMtsble 
now  by  the  delivery.  See  the  statute  of  IS  Eiix.  c  10.  of  leases  by 
q[dritual  persons,  where  the  words  are  such  as  to  remove  all  doubt  hi 
construction  that  other  leases  than  for  twenty-one  years  from  the  time 
of  making  or  granting  the  lease  or  grant  are  void.  And  so  Dier  held 
that  leases  in  reversion,  made  to  begin  at  a  fntnre  day,  are  not  war- 
ranted by  the  aforesaid  statute :  but  if  the  second  lease  be  directed  to 
begin  Immedfaitely,  although  It  be  not  to  take  effect  immediately  on 
account  of  the  former  lease  being  in  existence  for  some  years,  tiiis 
sort  of  lease  in  reversion,  like  leases  in  possemien,  is  good  notwithstand- 
ing this  statute  for  the  residue  of  the  twenty-one  years,  the  years  being 
reckonod  from  the  makfaig  of  the  second  lease*  And  to  this  purpose 
was  the  opinion  in  Easter  Term,  U  Elix.  where  the  case  was  that  a 
buhop  in  the  time  at  B»  3.  lease  parcel  of  his  episcopal  lands  for 
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jvan,  wbidi  leue  was  emifiimed  by  the  Dflan  and  Chapter.  And 
after  tliis  staiate  of  tin  1  EUa.  bad  paased,  the  MMeeasor  bishop  joia 
tbe  dean  and  ebapter  nnder  thebr  ooaimon  seal  in  a  lease  for  three 
liTesy  certam  years  of  tbe  old  lease  being  nnezpired,  their  attorney 
hairing  authority  by  the  same  deed  to  expel  tbe  tenner  and  giro  lirery; 
whether  this  lease  for  three  lires  were  good  notwithstanding  the  sia-* 
tnte  was  tbe  qnestion.  Mounsonand  Manwood^  then  Jnstieesy  thought 
it  goody  becanse  between  tbe  parties  it  iMgan  forthwith  by  tbe  li? ery, 
it  being  understood  that  the  first  lessor  ahonld  not  be  prejudiced  of 
his  term  by  that ;  and  Mounson,  Justice,  said  that  be  knew  in  prac- 
iioe  where  a  bishop  leased  for  twenty-one  years,  and  when  ten  of 
those  years  liad  expired,  be  leased  the  land  to  another  for  twenty-one 
years,  to  begin  forthwith;  aud  that  the  second  lease  was  held  good, 
inasmuch  as  the  ohurcb  was  not  dispossessed  thereby  more  than  twenty- 
one  years,  whieb  seemed  to  him  to  be  the  intention  of  the  permission 
«f  the  statute;  for  the  second  term  begins  immedktely,  and  the  years 
4>t  it  run  durhig  the  fmrmer  term.  So  that  when  the  first  lessee  bad 
esyoyed  tbe  first  eleven  years  left  of  bis  term,  then  there  would  re- 
main but  ten  years  of  the  second." 

Ntdc^mamuer^  riporier^  inMi  Laniihmne  MS*  See  the  statute  25Blis. 
«f  the  18  Elis.  c.  10.  Note^  that  according  to  the  dicta  of  Dior,  Moun* 
son,  and  Manwood,  it  was  adjudged  in  the  Exchequer  Chamber  by  all 
the  Justices  between  Scott  aod  others,  that  where  a  bislK»p  after  tbe 
etatute  of  the  1  Elis.  made  a  lease  for  twenty-one  years,  tliere  lieing  a 
former  lease  hi  being  for  four  years,  that  this  lease  should  be  good  for 
eeventeen  years.''    See  the  case  in  the  same  manuscript,  foL  47. 

It  is  remarkable  that  in  this  report  tbe  Chief  Justice  Dier  appears  to 
teason  upon  very  different  principles  from  those  attributed  to  him  in  Fox 
nnd  Collier ;  uid  the  decision  in  the  latter  case  is  eomUmei  (/)  ircaUd 
wMdiirmgmoiy  upon  hk  Lardih^tmUkoriij,  but  apparently  without 
good  reason.  The  distinction  between  concurreni  leases,  and  leases  to 
tegfn  at  a  iutnre  day,  or  reversionary  leases,  was  early  adhered  to  with 
lefereoce  to  the  statute  of  1  Elis.  c.  10.  Marshall's  case  was  decided 
probabiy  before  Fox  and  Colliers;  and  there  a  second  lease  made  by  the 
Arcblibbop  of  Canterbury,  to  hegjm  at  the  eapbrMon  of  a  former  lease, 
was  held  bad ;  and  in  a  sulMoquent  argument  Poj^iam  especially  distin- 
guishes it  in  this  point  from  Fox  and  Collier.  It  wiU  be  seen  that 
in  the  latter  case  the  argument  was  on  the  construction  of  tbe  statute 
imther  than  on  the  iUegaUi^  ofeoncurreni  lea$ei;  which,  independently 
of  the  statute,  and  nnder  ordinary  powers,  seem  to  have  been  taken 
to  be  good. 
.  The  Marquis  of  Northampton's  case  is  sometimes  cited  as^*  direct 

(/}  See  the  authorities  coUected  to     595  ;  aad  iiiXK*  Co«  Utt.  45»  a,  n,  (!}• 
that  pwpess  by  Mr»  9«gdca  oa  Fiswen 
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authority  for  the  granting  of  leases  in  reTersioo  under  a  general 
power :  but  it  teems  probable  that  the  case  was  decided  on  special 
circumstanoes.  Within  eight  years  after  the  jadgment  it  is  mentioned, 
in  3  Leon.  132.,  with  more  apparent  accaracy  as  to  the  point  on  the 
general  doctrine  than  the  other  reports  exhibit;  and  3  Leo.  139.  is 
similar  to  a  manuscript  in  the  British  Museum,  where  Clench,  J.  is 
stated  to  have  dted  die  case  *<  of  the  Lord  Marquis  of,  &c  who  had 
power  by  a  statute  to  make  leases,  and  there  was  an  old  lease  in  being 
not  made  by  htm,  or  by  force  of  the  statute ;  and  he  made  another 
io^gm  afler  the  end  of  the  former ;  and  it  was  doubted  whether  it 
were  a  good  lease  or  not,  because  he  had  not  made  any  lease  before : 
but  if  both  had  l>een  made  by  force  of  the  statute, — aU  lield  diat  the 
latter  had  been  void." 

This  obviously  is  the  case  of  the  Marquis  of  Northampton,  which 
may  justly  be  aaid  to  haTO  depended  on  special  circumstances.  If 
considered  with  reference  to  the  statute  of  32  H.  8.  c.  28.,  as  sug- 
gefted  in  Baoon'a  Abridgment,  it  cannot  be  classed  with  cases  under 
genenrf  powers ;  and  then  it  is  not  in  point  upon  the  present  discussion. 
If  the  dif  ision  of  the  Court,  and  the  remarks  of  the  early  com- 
mentator be  regarded  as  important,  it  will  scarcely  be  an  authority 
■gainst  the  general  principle,  even  in  similar  special  circumstances. 
It  is  submitted  that  the  suggestion  in  Bacon's  Abridgment  from  Dyer 
is  sound  that  <<  the  Meni  of  the  act  seemed  the  rather  to  warrant  the 
lease  in  reversion,  became  there  woi  no  restraint  from  making  lea^g 
in  reoerHonj  as  there  is  in  32  H.  8.  c.  28.  which  seems  impUcHly  to 
gif  e  a  power  of  leasing  them  in  rerersion."  On  no  other  ground  than 
this  implication  does  the  case  appear  consistent  with  the  principles 
recognized'by  the  contemporary  judges.  And  see  as  to  this  case,  p. 
M4,  5,  below. 
Fox  V.  Collier.  The  case  of  Fox  and  Collier  is  in  1  Anderson  65.  and  Moor  107., 
and  several  reports  of  it  are  also  preserved  amongst  the  Lansdowne 
and  Harleian  Manuscripts.  Tlie  followhig  arguments  are  transMed 
from  the  respective  collections  in  the  British  Museum. 

is)  ^^Under  the  stat.  of  1  Eliz.  a  bishop  leased  for  twenty*one  years, 
according  to  the  statute;  and  within  four  years  of  the  end  of  it  he 
makes  another  lease  by  indenture  for  twenty-one  years  ;  if  the  latter 
lease  is  warranted  by  the  statute  is  the  question.  Windham  and 
Periam  hold  the  lease  to  be  good  ;  Dyer  and  Meade  contra.  And 
Ftoriam  divided  the  atatnte  into  four  branches :— -1st,  what  things  are 
parcel  of  the  possession  of  the  bishop ;  and,  2d,  what  estate  pastes ; 
3d,  the  manner  of  lease  that  shall  be  for  twenty-one  ycms  or  three 
lites  ;  4th,  that  the  ancient  rent  must  be  reserred.  (For  the  1st,  &e. 
For  the  2d,  he  puts  divers  cases  out  of  Stapleton's  case,  Ptowd.  If 
ig)  Lansdown  MSS.  1104.  foL  32.  b.  24  £lic.  Fox  and  OolUer. 
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tease  be  maje  for  thirty  years,  and  then  the  same  land  is  let  to  another 
lor  forty  years,  this  is  a  good  lease  for  ten  years.  And  here  an  estate 
for  serenteen  years  passes,  which  is  within  the  statute ;  for  it  passes 
now  and  is  good  by  estoppel ;  for  by  the  indenture,  a  lease  by  estoppel 
by  circumstances  may  be  within  the  statute :  as  if  a  bishop  leased  for 
twenty-one  yeara,  and  afterwards  leased  to  another  for  ten  years  by 
indenture, — if  the  first  lessee  surrender  his*  term,,  and  second  lessee 
enter,  thto  is  withinr  the  statute.") 

^  (A)  The  Lord  Dyer  argued,  that  such  an  estate  ought  to  pass  as  Periam's  jndg- 
was  an  estate  in  actual  possession,  and  not  in  eipectaiion ;  and  he  made  ^^^^^^  l>ptter 
m  difference  between  an  estate  and  an  interest.^   If  a  lease  be  made  to  another  mann- 
one  of  land  during  a  lease  which  another  had  of  the  same  land,  and  the  g^sf  '  "^  ^' 
eecond  lessee  is  impleaded,  he  shall  not  say  potsessionaius  de  itatu 
4ermini'^  is  not  an  estate  without  possession :  but  he  shall  say  that 
lie  was  possessed  de  uUeresse  termini  f  and  that  is  before  the  posses^ 
aion.    And  the  words  of  the  statute  are,  that  aa  estate  of  the  land 
eogbt  to  pass :  but  in  the  case  no  estate  did  pass,  but  an  inieresse 
termini  only,  therefore  it  is  not  within,  the  statute.    And  Meade,  X. 
aaid  that  a  lease  in  expectancy  was  not  within  the  statute,  because  the 
atatute  was  for  the  benefit  of  the  king  and  crown,  and  of  the  successor 
bishops  :  but  if  leases  in  reversion  could  be  within  the  statute,  then 
a  bishop  might  make  a  lease  for  twenty-one  years,  and  afterwards 
another  for  twenty-one  years  to  begin  after  the  end  of  the  former  ; 
and  so  the  successors  would  be  prejudiced,  and  likewise  the  king  in 
time  of  Tacation  of  the  see  would  receive  no  profits ;  wherefore  no 
lease  is  good  under  the  statute  if  not  in  possession."^ 

'^  (0  ^J^r  said  that  every  bbhop  at  his  consecration  is  sworn  to 
three  points : — 1.  quod  Hi  Deo  devoiue  ; — %.  successoriet  ecclesiof  / — 
3.  tiltifis  ei  JideOi  regno*  And  in  making  such  leases  he  impugns  alt 
three  points,  because  on  a  lease  in  reversion  he  cannot  have  any 
vent ;  for  if  he  enter  on  the  land,  and  the  first  lessee  oust  him,  it  is  a 
good  plea-  in  an  action  for  the  rent  to  say,  that  having  before  an  earlier 
lease,  he  entered  and  was  possessed  of  the  land.  Mead  held  that 
lease  for  life,  remainder  for  life,  should  not  be  within  the  statute, 
although  it  would  be  in  effect  but  for  three  lives  ;  for  if  so,  the  first 
lessee  would  be  dispunishable  of  waste,  which  was  not  the  intent  of 
the  statute.  Dyer  said  that  a  lease  for  forty  years,  if  three  lives 
should  so  long  remain,  was  not  within  the  statute ;  for  it  is  not  a  free<« 
hold,  but  a  lease  for  years  beyond  twenty-one  years. 

And  afterwards  Popham  argued  in  the  Exchequer  Chamber,  that  the 
lease  should  be  void  by  the  statute ;  for  the  mischief  before  the  stat»te< 
was,  that  by  the  long  leases  of  foraMr  huimpg  fhftSr  lumaeBgors  had  only 
small  revenues  to  support  themselves ;  and  so  by  continuance  the  clergy 

(A)  Lansdown  MSS.  1072.  foU  283.      cas«. 
Aichbishop   of  York's    or   Grindairs         (i)  LiuudownMSS.  1104,  32.  b. 
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fa  «1»  «.».  «f  the  «U«r  ofit  S.  The  .»i«it  -.IaJS  W«,er.rf^ 

li»e.,o,twenty.oneye«r,,ifhegr.ntthe  «n«i..depen«i,  «„ 

*«•««««««.  Th«e  mbehieh attend thb;-w,  !».««•««„ 
J^not  h.Te  hh  .«.^  ^t;  fbr  If  th.  1„.  Km-  .tl«,,  «K,«eend 
«r  rttir."  •«""*"'«"•  "«"!«, «Kl  he  AUl hew, the  «>^ 
«^ThefcrtleMe.cam,otbepm,lrf«dforw«te,tfheai.g«tt». 
«^»  for  thm  n«..  3dly,  Wh«.  the  l.«ee  h«  «,tk.  the* 
l^ttrJ^^  ""^-o-ef  hl.tem,h.wmpv  - «««l t. odti- 
J^el«|d.  The»««dpoi„th,a»tthele.*ooght.e»,by 
M»«tirti«i»w.lhhi  tteephcp^y  ef  Ibemkerollt;  «nd  to  thU  pofet 

H  ^  Atemtaed,  M  EU..  B.  a,  that  If  .  biAep  k,«i  fa,  twDtr- 
f^»J»««,  Md  rfterward.,  fenr  yem  within  the  eiid  of  thrt  tem,  h. 

iST?  *t^*  **'  *''"*y-»«»  y««,  ti-rt  i>  Told  s  l»t  le...  fof 
M»,  to  hegh,  at  «  ftitnre  day,  nay  be  wkhin  the  rtatirte;  for  that 
*2"  »«*«-»«  Hmy  be  made.  And  for  that,  if  .!..«»  f„,  ufe  be 
»-«»•*•  begmfiw,  year,  after,  that  fc  a  good  lease  J  and  if  a  leaae  for 
JMn  be  mde  OD  conditiea  to  hare  the  kid  far  Hfe,  uta  the  eoedilieB 
wirt"^;'"'^'^'**''"**''^*"-- •«*»«'<«•  the !•.« 
wa.  to  begin  from  the  da*^  and  theNfom  k  Toid.  Thirdly,  the  KMknt 

r^;»'-i-W;  .adherer,  rent  wiU  be  paid,  for  «>|.tere.» 

Si"  tiur;*^,*'**  '"^''  '- *•«--*  c«.pr-.end.th. 
^-ot»«,d;  f«ito^,„,^p^  J2 

W«d  at  the  end  of  the  three  yean,  that  i,  not  enoegh;  ak.»«. 
•err.iJpro,„.on  for  honsekeeplng  k  «»t  good  by  the  statirte. 

Uw  ^JTtt'T^/'Tf"'''''*'''^^ 

T  'J:  .:  "  •  "'•"*  n^ke  a  lea»  far  Hfe,  thtir  «««.«« 
.hodd  notaroid  thk  byentry,«nlo„  «Heinp«.,o.;  andby  thk  ^ 
tat.  he  --y  grant  fee.  toexecotean  o^;for  thertatnto  k«  weU  fa. 
tteb«.fitof  theQneenin  thne of «ca«y,„farth.. ««„.,;  .«1 

««l«idbythe.«entof  tte  ceHuifm,  tnutiJ) S  bnt*.  grant  O.  «fc 
»°»>o>.WU.^inedbytl>,rt.t^,  «>r ^U k ad^,Sg«„.t ^ 

for.  coEtrwtlon,  by  coi^fans.  olZL  J^^^^^^"  *  '^ 

t«;  iM  coBtnction  for  wluck  the 


MikoplbrtbetdwiceneDtof  laumediiieD*  But  It  seems  fliftttliegfMt 
•ff  tbenoa^Mtion  of  the  elerk  is  not  restrained  ;  for  still  he  remains 
parses.  M  ha$  been  oijfeded  wjftto  he  good  bj  tlie  statnte,  becauie  UUUh 
hegintkedt^afler^  trot  in  tlie  second  case  it  iMf^ns  on  tiie  same  day,  and^ 
here  it  is  made  to  iMgin^  from  tlie  time  of  tlie  date ;  so  Ibat  altbongii  it 
does  not  begin  Immediately  as  to  possession,  stUl  it  begina  to  some  pnrii 
pose,  as  to  lie  perfect  by  entry,  and  an  iiikteeee  dimkthnk  padses;  and- 
if  a  lease  be  made  in  the  morning  to  begin  from  the  setting  of  Ae  snn,  It 
ie  a  lease  to  begin  now ;  for  the  day  Is  not  di? Isibte.  And  if  a  lease  for 
years,  to  bold  for  Ills  on  condition,  that  is  toU  by  the  statute,  becanse- 
it  begins  not  to  be  alease  (br  life  on  the  sealing  of  the  deed ;  but  a  lease- 
tot  ten  years,  and  so  from  twenty  jmn  to  ten  years,  is  good  by  the 
statute.  A  lease  madls  by  a  bl8bop4>ttt  of  possession  is  good,  and  within- 
the  meaning  of  the  statute,  although  It  may  be  for  trial  of  title.'' 

<<  It  is  obfected  that  thfo  la  a  lease  in  reversion,  and  that  distress 
cannot  be  made  for  rent  i  but  notwithstanding  this  the  lease  is  good  % 
for  after  the  first  term  he  wonld  not  have  debt  for  M  arrears  §n  Ifito 
mwmer  ffthe  leaee  had  no  tudk  lease  (0,  still  he  will  have  the  rent  by 
way  of  estoppel,  and  in  like  manner  his  first  rent,  which  Is  rery  oonve- 
nient  If  the  lessee  does  not  aid  him  by  pleading.  Although  this  be  not  a 
lease  for  twenty-one  years,  still  it  is  one  for  seventeen  years,  and 
omne  me^  in  ee  conimei  nUnm*  18  E.  S.*' 

^<  Walmsley,  conlrd.  At  the  common  law  the  lease  of  a  bishop  was 
not  Told ;  but  by  acceptance  the  successor  might  make  It  good.  But  if 
he  accepted  the  rent,  It  was  void  by  his  death.  And  against  this  mis* 
diief  the  statute  of  21  H.  8.  was  made  that  a  bishop  might  let  lands 
for  twettty«^ono  years ;  and  because  all  mischiefs  were  not  stayed  by 
this  statute,  therefore  the  statute  of  1  Ella,  was  made,  which  first  re- 
atmins  all  the  power  of  the  bisiiop,  and  then  the  saving  authorised 
him  to  make  leases  for  twenty*one  years,  &c.  And  In  our  case  a  right 
only  passes,  and  not  an  estate  ;*  for  Littleton  saldi,  if  a  joint*tenant 
leaseth  to  b^n  at  a  future  day — that  is  a  rlght^  and  not  an  estate  be* 
fore  he  has  actual  possession ;  so  that  it  ought  to  be  a  lease  at  tfao 
time  of  the  maldng ;  and  on  this  point,  if  a  bishop  make  a  lease  on  con* 
dition  that  the  lessee  shall  obtain  the  consent  of  the  Dean  and  Cliapter, 
this  is  a  void  lease.  So  if  lease  and  livery  on  condition,  and  afterwards 
the  condition  is  performed,  the  lease  is  void ;  and  if  a  lease  be  made 
for  ten  years,  on  condition  to  hold  for  forty  years,  the  condition  over- 
throws all  the  lease,  because  by  the  oondition  he  had  a  possibility  tir 
have  it  more  than  twenty-one  years.  If  lease  be  made  for  two  years, 
on  oondlttott  to  have  the  land  for  three  lives,  this  Is  all  void.  But  if  a 
Ushop  make  a  lease  fw  litres^  and  then  makes  a  letter  ^  attorney  to 
make  livery,  this  Is  a  good  lease  because  it  begins  not  before  the  livery, 

(0  Tbs  maaoscript  is  obscure  in  the  words  in  Uaka^ 
\ 
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aS}  9  EUz.  an  abbot  in  ireUDd  had  made  a  lease  in  potsessioo^  and 
after  made  another  lease,  and  then  he  made  a  lease  to  another,  iermi' 
nisprasdiclisJinUisy  to  haTO  the  land  from  the  time  of  the  makhig :  and 
the  doubt  was,  how  these  words  should  be  construed.  iVnd  by  ^e 
Court :— -it  shall  be  construed  a  lease  in  possession,  finiu  dkUt  iar» 
minis;  and  in  the  mean  time  it  shall  only  be  an  utieresse  terminiim^ 
A|fd  he  argued  that  this  lease  ought  to  be  construed  accordii^  to  the 
Inteivt  of  4ie  statute  ;  and  the  statute  was  made  for  the  advantage  of 
the  successor,  and  therefore  ought  to  be  favourably  taken  for  him : 
for  lex  in  ^u$  bonum  maxime  censtruHur  m  cujiu  benejidum  effidUsTy 
as  West.  2.  extends  to  aU  issue  of  the  issue^  although  the  statute 
speaks  only  of  the  issue  of  the  donee  ;  and  here  if  a  lease  in  reversion 
be  legal,  he  may  make  a  lease  for  three  years,  and  then  another  lease 
for  another  three  years  to  another,  and  so  beyond,  until  twenty-one 
years  are  complete :  and  so  there  will  ensue  a  multitude  of  actions, 
which  is  inconTenient,  inasmuch  as  the  successor  cannot  recover  the 
place  wasted  in  an  action  of  waste^  for  by  shortness  of  tune  the  lease- 
shall  expire  pending  the  writ." 

<'  And  when  a  statute  directs  an  express  form  of  leases,  that  oughi 
to  be  observed.  And  here  rent  is  not  reserved,  for  this  new  estate 
shall  not  pay  any  rent ;  and  so  is  1  E.  6.  Br. ;  and  9  Eiiz.  it  was  ad- 
judged in  C.  B.  if  a  bishop  let  land  in  possession,  and  in  possession  and 
reversion,  and  tenants  shall  go  eut  of  the  land  in  possession." 

'^  Gawdy,  contrd;  for  a  lease  by  estoppel  for  twenty-one  years  is 
good  by  the  statute ;  and  it  is  not  here  material  that  no  distress  lies 
for  the  rent  during  the  first  term;  for  if  he  leased  tithes,  or  fines  of  his 
courts  there,  no  distress  could  be  had,  still  the  lease  is  good.  So  if  the 
lessee  does  not  occupy  the  land  during  his  term,  or  assign  it,  and  an- 
other enters,  the  distress  is  gone ;  still  the  lease  is  good.  But  he  may 
have  debt  for  the  rent  in  this  case,  and  have  the  body  of  the  lessee  in 
execution :  but  if  no  rent  at  all  be  to  be  paid,  still  the  lessor  is  not  pre- 
judiced, for  he  will  have  rent  from  the  first  lessee;  and  by  conclusion 
between  the  parties  this  is  a  lease  for  twenty-one  years,  but  in  rei 
veritate  it  is  a  lease  but  for  seventeen  years :  and  a  lease  for  three 
years,  and  so  for  three  years,  until  twenty*one  years  expire^  is  good 
within  the  statute.  And  if  a  bishop  make  aiease  for  ten  years  by  a 
deed,  and  by  another  deed  lease  for  eleven  years,  and  deliver  them  at 
the  same  time  to  the  same  party,  this  is  good  within  the  statute;  foi 
It  is  but  for  twenty-one  years,  if  the  reversion  on  a  lease  for  five  years 
be  granted  to  a  bish(^,  and  the  lessee  surrender  on  condition ;  and 
the  bishop  lease  for  twenty-one  years  io  J.  S.,  and  the  con^t'tion  is 
broken,  and  the  first  lessee  enter,  still  the  second  lessee  shall  have  a 
lease  for  sixteen  years.  &$o  if  a  bishop  enter  on  lessee  for  four  years^ 
and  make  a  lease  for  twenty-one  years,  and  the  lessee  re-enter,  the 


Appendxn.  601 

lecond  toss^e  shall  hold  for  seTenteoD  years*  If  a  lease  be  made  for 
five  years  on  oonditioD  to  hold  for  sixteen  years^  this  is  good  within 
the  statote,  ioasmnch  as  it  is  a  greater  adyantage  to  haye  this  lease  to 
be  good." 

<^  It  k  objeeted,  that  by  aereral  leases  more  actions  may  arise:  so 
may  they  on  one  lease,  if  the  tent  be  every  year  nn{inid." 

'^  As  to  the  caae  of  the  Archbishop  of  C.  who  made  a  lease  for  t  wen* 
ty-one  y^t^to  begmqflerihe  end  ofihefamner  ktue  for  twenty-one 
years,  and  which  was  afterwards  adjudged  void :  .indeed,.  I  agree  to- it, 
lor  it  was  a  lease  for  more  than  twenty«one.  years,  for  it  wa»a  lease 
for  all  th&years  J  but  that  is  not  so  here." 

^<  Rhodes  coMri*  At  the  eommon  law  a  bishop  m^ht  make  leases 
for  as  many  years  as  he  would,  with  the  con&rmation  of  the  Dean  and 
Chapter;  and  by  matter  of  record  he  might  bind  his  successor  without 
the  assent  of  the  Dean  and  Chapter ;  as  7  E.  4, 13.  in  rijiio  warranio  for 
franchises,  he  confesses  he  had  no  title.  7  R.  9.  7»  if  abbot  in  annuity 
confess  the  annuity,  that  shall  land  his  successor*  So-  if  hemade  aa 
obligation  in  his  own  name  and  in  that  of  the  coa?eot,  and  in  debt  con* 
less  the  action  and  die,  the  successor  shall  net  stay  execution*.  So  it  is 
of  a  bishop ;  and  the  statute  of  S%  H.  8.  enables  him  temal&e  leases- for 
twenty*-one  years,  or  three  lives^  without  the  confirmation  of  the  Dean 
and  Chapter;  but  with  their  consent  he  may  make  leases  for  100  years  t 
and.nntil  the  statute  of  1  Eliz.,  if  a  bishop  enfranchised  a  Till,  that 
would  not  bind  his  successor ;  but  although  a  bishop  be  deprived,  still 
his  lease  shall  remain  good.  Also,  if  he  make  a  deed  before  consecra- 
tion, and  if  a  bishop  make  a  lease  for  so  many  years  as  J.  S.  shall 
name,  that  is  not  good,  although  he  name  but  twenty-one  years,  inas* 
much  as  he  might  name  more;  and  the  statute  is,  <^  whereby  any  estate 
doth  or  may  pass."  And  he  said  that  6  Eliz.  in  C.  B.  it  was  argued 
and  determined  that  the  rent  reserved  between  the  lessor  and  lessee 
shall  be  called  the  ancient  rent,  and  here  the  rent  that  is  reserved  af- 
terwards by  the  lessee  to  other  lessees." 

(m)  "  Soagg,  Serj.  said,  the  statute  consisted  of  restraint  and  except* 
tions.  The  restraint  was,  that  all  grants^  leases,  and  deeds,  by 
bishops  should  be  void : — ^theo  comes  the  exception — <<  Except  leases, 
&c"  and  it  b  not  a  law  which  gives  any  thing  to  the  bishops,  but 
leuTOs  them  at  liberty  to  make  leases  for  twenty-one  years,  as  they 
fould  do  before  the  statute.  And  he  put  this  on  the  following  proof. 
When  a  statute  gives  a  thing,  and  afterward  an  exception  of  other 
things  come  in  the  same  statute,  this  exception  makea  the  thing  of  the 
same  natuve  as  if  it  had  neTor  been  comprised  in  the  statute,  and  as  if  It- 
had  never  been  incfaMUd^in  the  gift.  So  here  the  statuteXorbkb  bishops 

(m)  Laosdowne  MSS.  1072.  fol  72.  or  301.; 
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to  do  SBjF  act.  TiMM  oomes  die  ezoeptkni,  ^  li«Mt  in*  twipfywwio  yem^ 
or  AtBB  IbmJ*  This  fe  not  a  gift  to  Cliem  by  the  statute:  but  tbeeaoep^ 
tioB  placaeAemastiiejF  were  before  tteslatiite;  and  before tiieitatate 
they  might  have  made  leases  for  twenty-one  years,  or  forty  years,  or 
more, before  the  end  of  a  former  lease;  and  the  same  powor  they  ha^e, 
notwithstanding  tks  act  of  1  EMa.  And  to  proreiUs  constnietion  to  be 
good,  he  eompared  the  statote  to  other statntea ;  as  toMagnaOkartOf 
€•  84»  mtttui  afiaktr  eel  imprkomiitr  ftopUr  qppdUm  Jkmkm  igr 
flioi^dkl0rfo#9ifMiolrfni^(^«leM»aifafestmiai^  for,  be» 

fere,awifomighthaveanippealofthedeafliofberaNe0il#r.  If  she 
be  heir  to  her  husband,  then  the  ezception  operates  to  permit  her  ap« 
peal  lb  OMfleeM  Ml:  batthejtateCs  does  not  gt^  It,  but  she  has  it 
attheeommonlaw,  andby  theezeeplionitisieft  to  her.  There  n» 
statateof  8H.7.ofliYefiesandrelaiaers,  <(that  no  one  shall  gltea 
tfrery  or  badge,  or  retain  any  person  other  than  his  merial  sartanty 
frc''  fliere  is  a  restraint,  and  then  eomes  an  eieeption,  other  Oais 
his  menial  servants,  kc  which  he  night  do  at  common  law; 
and  by  the  exeeptfon  the  statute  leaves  it  as  It  was  before;  and 
ke  dted  soferal  otiier  statutes  to  this  purpose,  and  sidd,  that  by  the 
eommen  law  the  force  of  a  proTlso  or  ezceptfon  is  that  the  thing  ex- 
cepted shovld  be  understood  as  not  incloded  within  tiM  grant;  and 
for  this  position  he  ^oted  Bracton,  who  says^  si  moMrHim  fsW 
ioy  r^UfUa  mM  unaparcdta,  Mm  parcdta  €x$mftm  mmuA  frim  pM 

<<  After  this  ease  had  been  argued  hi  theBxciisquer  Chamber^befofO 
all  the  judges;  and  there  Clinch,  then  flilrd  Baron  of  the  Exchequer^ 
Pterism,  puisne  Judge  of  C.  B.,  Windham,  third  Ju^ge  of  C.  B., 
Chute,  second  Baron  of  the  Exchequer,  and  Ayllih,  puisne  Judge  of 
B.  R.,  weie  all  of  opinion  that  the  lease  wat  good,  for  the  reasons 
giten  liy  the  seijeants  at  the  bur ;  then  the  case  was  no  more  argued 
by  any  others  of  the  Jud^  but  It  was  decided  that  the  lease  wee 
good,  and  judgment  was  given  accordingly,  in  Tr.  T.  M  Elis.  in  C.  B. 
Bat  it  was  adjudged  that  the  lessee  of  the  bishop  should  keep  posses- 
sion till  Michaelmas,  in  order  that  the  com  might  be  harvested;  and 
he  might  take  other  crops  from  the  land,  which  had  arisen  from  his 
own  industry." 

The  fofiowing  note  of  the  case  is  taken  from  the  Harleian  Bb- 
nttscripts  in  the  BritiA  Museum,  No.  1588,  eleven  pages  from  the  end 
of  the  volume. 

Clench,  Baron,  states  the  case  to  be  argued  bithe  Exchequer  Cham- 
bar,  b  substance  as  In  tiie  printed  reports. 

Fsriam,  p«lsne  Justice^  C.  B.  said  that  the  Iomo  was  good; « iirst,it 
seems  to  me  timt  tins  case  is  wkhln  the  words  of  the  statute  of  1  Elia.; 
and  if  not  within  the  words,  It  it  within  timinteni^   Thewordsare, 


^ftHl6ts0i,fte.*'(the  Sntptrt  of  theugmieBtb  taprort,  tkit<<  Am 
iMM  was  witbin  the  letter  end  intent  of  the  fltit  put  of  the  tlatnfei 
hU*  that  the  land  was  pait  of  the  ponesaion  of  the  chnrdi  at  the  time 
of  the  lease  made."  The  argvment  then  proceeds).  The  seeond  part 
of  the  statute  is^  ^  whereby  any  estate  may  or  shall  pass ;"  and  It 
seems  to  me  that  It  is  witldn  these  words*  For  an  estate  here  passee 
for  twenty^one  years :  and  althovgh  it  be  ohfeded  on  the  other  side^ 
that  this  estate  here  b  only  by  estoppel^  and  that  it  is  not  the  intent 
of  the  sCatnte  to  haTO  sndi  an  estate;  yet  it  seems  to  me  that  this 
estate  by  estoppel  is  good,  for  no  mischief  can  arise  to  any  one;  tot 
the  lessor  knows  what  he  lets,  and  the  lessee  what  he  hires;  and  the 
snecessor,  perhaps,  will  receire  some  admntage  by  it,  for  he  will  have 
two  rents,  one  from  the  old  lessee^  the  other  from  the  new  lessee  by 
estoppeL  And  as  to  what  has  been  said,  that  the  rent  ovght  to  be 
sndi  for  which  distress  may  be  taken,  that  is  not  so;  for  rent  reserred 
of  such  Oihgs,  ont  of  which  no  diOrea  can  be  taken,  is  good  enongh^ 
and  widifa  the  Intention  of  the  statute:  as  if  bishop  lease  tithes,  n 
maiket,  or  a  fdr,  in  which  things  distress  cannot  be  taken  for  rent 
feserred  npon  such  lease,  still  this  lease  fa  good  enough ;  for  there  ia 
remedy  in  tiie  cases  for  the  rent  by  action  of  debt,  which  the  law  ad* 
judged  ate  best  remedy ;  for  the  law  always  adjudges  the  person 
better  to  be  charged  than  the  land.  But  in  our  case  he  might  hate 
an  action  of  debt  for  the  rent  against  the  lessee,  or  dbtress  him  for  aB 
hb  arrears  when  he  has  possession  of  the  land.'' 

^  But  the  greater  matter  in  this  case  i8,if  this  Is  a  good  lease  wtthhi 
fltis  statute :  for  they  deny  that  It  can  take  effect  now,  but  is  in  truth 
only  a  lease  for  serenteen  or  eighteen  years,  and  then  not  within  the 
letter  of  the  statute ;  for  the  statute  Is,  <'  other  than  for  ivoenijf'ime 
jean^^  8cc.  But  it  seems  to  me  as  to  this  to  be  good  enough,  as  It  is 
within  the  intent,  that,  when  the  statute  gives  to  them  authority  to 
make  leases  for  twenty«one  years,  that  this  gives  them  authority  to 
make  leases  under  that  number.  As  if  I  cannot  alien  any  land  except 
my  manor  of  D.,  in  this  is  included  thati  can  alien  ruj  parcel  of  my  ma- 
nor of  D.  Quia  omne  mqfus  in  se  caniinei  minus.  As  the  statute  of  25 
H.  6.  prohibits  any  sheriff  to  let  his  county  to  farm,  in  that  is  included 
also  that  he  shall  not  alien  any  parcel  of  It,  as  was  held  in  91  H.  7." 

*^  And  as  to  what  has  been  oiijected,  that  this  lease  cannot  be  good^ 
because  there  is  an  old  lease  In  being,  which  b  to  last  longer  than  one 
year ;  and  for  that  the  latter  lease  shall' be  void,  and  to  this  Intent 
this  statute  shall  be  referred  to  the  meaning  of  the  makers  of  the  sta- 
tute of  »  H.  8.,  by^  which  it  b  provided  that  no  new  Iflue  shaft  be 
good,  where  there  ban  old  lease  in  beings  which  baotte  expire  withiki 
a  year,  &c.  But  it  seems  to  me  that  thb  shall  not  be  so,  for  implica- 
tion is  not  to  be  coUeded  in  an  exception.    For  an  exception  must 
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iaclnde  all  tbti\gp  specMljr,  which  they  inieod  to  have  saved  from  thr 
generality  of  iha  statute,  and  they  in  this  explain  themsolTes :  where^ 
fore  (implication  or)  .intendment  shall  not  be  taken  vpon  (inpUcatioB 
or)  intendment.  And  if  intendment  shall  be  taken,  it  shall  be  bene* 
ficial  finally  for  the  paxties  pzcepted,  as  it  is  to  be  expounded  in  Ulyomx 
of  the  bishops  fot.  whom  Ihe  statute  was  made."  .  . 

^^  Also,  as  thi^case  is^'they  shall  not  be- intended  tahaTO  any  such 
meaning ;  for,  where  makers  of  statutes  recite  part  of  a  statute  made 
before,  and  make  this  to  be  parcel  of  their  statntQ,.  and  add  more 
matter  tp  it ;  bat  reUnquish  some  of  the  mischiefs  which  were  pro-  . 
Tided  for,  and  remedied  by  .the  iaUer  statute,  and  the  subject  relates 
to  uses  in  the  new  statute ;  i|;  shall  be  intended  that  their  meaning  was 
not  to  redress  that  jnischief :  fov  it  shall  be  intended  that  they  thonght 
well  of  the  former  slattttOy  and  consider  the  mischiefs  that  were  reme- 
died  in  it,  but  did  not  intend  to  remedy  them  by  their  own  statute ; 
and  for  that  point,  by  the  sa^  statute,  sdl,  the  statute  of  32  H.  &, 
power  was  gifen  to  the  bbhops  to  make  lease  for  three  Utos  of  lands 
which  they  held  in  right  of  their  sees.  And  by  the  same  statute  UtiBj 
cannot  lease  to  one  for  life,  remainder  to  another  for  life,  remainder  to 
A  third  for  life:  but  by  this  statute  I  undersUnd  that  lease  made  to  one 
(or  life,  remainder  to  anotber  fop  \i(e^  remainder  to  a  third  for  life,  is 
good  enough.  So  where,,  under  the  statute  of  32  H.  8.  lease  for  years 
or  life,  without  impeachment  pf  waste,  is  Toid,  still  under  this  statute 
it  is  good  I  for  wlien  a  statute  remarks  a  mischief,  and  does  not  re- 
medy  it,  it  shall  be  intended  that  the  legislature  mean  to  omit  it*  And 
as  to  the  latter  part  of  this  statute,  it  is  good  enough  by  the  reserra* 
tion  of  the  rent,  aa  here  it  is  averred  that  the  ancient  rent  is  reserred  ; 
and  by  intendn^nt  it  is  to  be  taken  that  this  rent  must  be  such  rent  as 
bad  been  paid  within  the  last  twenty  years,,  and  cannot  be  charged ; 
and  for  this,  whero  before  this  time  corn  hadbeen  paid  for  the  rent,  he 
cannot  reserre  money  for  the  rent,  but  it  must  be  reserved  as  before* 
But  as  to  the  circumstance  that  it  used  to  be  paid  annually,  that  is  not 
material:  as  if  it  had  before  been  used  to  lease  for  years,  reserving  each, 
second  year  a  rent^  such  reser?ation  is  now  good  enough.  So  I  in- 
tend upon  each  branch  of  the  statute,  that  each  lease  made  by  the 
bishop  is  good,  if  they  exceed  not  twenty-one  years,  or  three  lives. 
And  for  that  a  lease  made  by  a  bishop  for  ten  years,  and  in  the  same 
day  he  makes  a  lease  to  another  for  eleven  years,  to  begin  after  the- 
first  lease,  both  these  leases  are  good  enough,  fov  both  are  only, 
twenty-one  years  ^  and  the  case  objected,  which  was  in  C.  P.  between, 
Glasscock  and  Brandon,  is  not  v€ry  material.  For  the  case  tho'v  was^ 
that  the  Muqais  of  Northampton  being  divorced  from  his  wife,astatute 
waa  passed,  *<  That  all  leases  made  by  him  of  hb  wife's  tenements 
should  be  good,  if  they  exceeded  not  twenty-one  yearsJ'    And  ha 
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made  a  lease  for  twenty-ooe  years,  and  after  made  another  lease  for 
twenty-one  years,  to  begin  after  the  first  lease,  this  latter  lease  was 
adjudged  to  be  Toid,  inasmuch  as  the  statute  did  not  enable  him  to 
madce  leases  except  for  twenty-one  years ;  and  this  is  in  fact  as  a  lease 
for  forty-two  years.  But  this  statute  here  enables  bishops  to  make 
leases,  so  as  they  exceed  not  twenty-one  years  from  the  day  of  the 
date ;  and  as  to  this,  by  this  statute  bishops  fannot  make  lease  to 
begin  from  Michaelmas  next  ensuing,  for  twenty-one  years,  for  that 
is  more  than  twenty-one  years  from  the  day  of  the  date  of  It.  But  in 
our  case  it  is  but  a  lease  for  twenty-one  years,  from  the  day  of  the 
date;  and  for  tiiat  there  are  seTeral  cases.  But  I  will  put  a  case  which 
no  one  will  deny,  viz. — If  a  bishop  make  a  lease  for  fiye  years,  and 
besides  his  right  o? er  this  immediate  lessee  makes  a  new  lease  to  ano« 
ther  for  twenty-one  years ;  the  first  lessee  enters,  still  this  latter  lease  ^ 
is  good  for  the  residue  after  the  first  jrears  determined.  The  same  lav 
if  the  first  lessee  had  surrendered  on  condition  to  the  bishop,  and  he 
made  a  new  lease  for  twenty-one  years,  to  another  for  twenty-one 
years ;  and  if  the  first  lessee  enter  for  the  condition  broken,  stiill  the 
latter  lease  is  good." 

*^  And  these  cases  are  alt  one  with  our  case,  in  reversion ;  so  far  from 
saying  that  it  shall  be  mischieTons,  it  seems  to  me  that  there  is  no  mis- 
chief in  it  at  all,  for  it  is  as  good  for  a  bishop  Oifor  another.  And  if 
it  should  be  otherwise,  perhaps  no  bishop  could,  or  rather  the  greater 
number  of  them  could  not,make  any  lease ; — ^if  they  wait  until  a  lease 
f)e  determined  before  they  can  make  a  new  lease,  then  they  shall  be 
compelled  to  keep  the  lands  in  their  own  possession,  and  to  find  stock 
to  farm  them,  until  they  can  proride  new  tenants,  which  the  law 
nerer  could  compel  them  to  do ;  wherefore  it  seems  to  me  on  the  whole 
question,  that  the  lease  made  to  Fox,  the  plaintiff,  is  good  within  the 
words  and  meaning  of  the  statute." 

<<  And  on  another  day,  viz.Tr.  ^  Eliz.  Windham,  J.,  andShute,  B. 

a^oed  this  case,  both  for  the  plaintiff,  that  this  lease  made  to  Fox 

was  within  the  letter  and  meaning  of  the  statute ;  and  they  argued 

much  in  effect  as  Periam  ai^ed  before,  wherefore  I  will  not  report 

their  argument.    And  in  the  same  term.  In  C.  B.,  Anderson  said  that 

they  had  resolved  that  the  lease  made  to  Fox  was  good,  wherefore  they 

gave  judgment  for  him." 

The  case  of  Leper  o.  Wroth  has  been  much  considered  on  this  sub-  Leper  v. 

Wroth. 
ject.  Almost  all  the  books  rest  the  iuTalidity  of  the  lease  there,  upoti 

its  being  made  to  commence  ai  a  Juiure  du^^  and  upon  such  JUiuf^ 

eHaie^  nnder  a  general  power,  being,  upon  general  principles,  contrary    ' 

to  common  right.    The  situation  of  the  land  in  occnpan^y^  at  the 

creation  of  the  power,  fs  sdurcely  noticed;    Sdlfiift  it  may^  be  put  ont 

of  (he  argument  as  to  conciarrent  leases.  'The  case  is  in  jpilnt,  iii 
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1  Leon.  35.  3  Leon.  130.  4  Leoii.63.  Cro.  Elis.  3.  Itbcitod  and 
stated  in  6  Co.  33.  Popham  0.  1  Brownlow  149.  YelTOton  332. 
Moor  100. 404.  Latch  943.  1  Keble  Oil.  3  Mod.  378.  380.  Aad 
in  tiia  report  of  Berry  «•  Wbite,  10.  23.  31.  to  this  effect.  In  Palmer 
438,  indeed,  Jonet,  J.,  and  Whitlock,  J.,  lay,  that  the  chief  reason 
for  tlie  decision  was,  tliat  tlie  power  lieiogonce  ezecnted^it  conldnot 
be  ezecated  egain.  Reports  of  the  case  are  in  the  MS.  collections  froas 
which  the  following  are  extracts. 

(fi)  <<  The  case  of  Wroth,  K.  B.  was  thns:— 4  and  5  Ph.  &  M.  a 
private  statnte  was  passed,  by  which  the  manor  of  B.  was  assured  to  the 
Countess  of  Sussex  for  her  jointure,  with  a  power  to  the  Earl  of  S.  to 
make  a  lease  or  leases  for  twenty  •one  years.  The  Earl  made  one 
lease  for  twenty-one  years,  and  then  made  another  lease  for  tweoty 
one  years  and  a  half  before  the  other  lease  was  expired,  and  the  se- 
cond lease  was  to  begm  at  the  end  of  the  first  lease;  and  theguestion 
was,  if  this  second  lease  was  good  within  the  meaning  of  the  act. 
Pqufeflmagsinst  the  lease  cited  the  case  of  the  Lord  Treasurer  and  Sir 
Walter  MUdmay,  who  could  grant  leases  in  possestton  only,  not  in 
reversion,  under  a  general  commission  to  grant  leases  of  the  Qneen^s 
lands  for  twenty-one  years.  And  he  cited  Marshall's  case,  under  the 
statute  of  1  Eiii.  of  bishops'  leases,  where  the  Archbishop  of  Canter- 
bury made  a  lease  for  twenty-one  years,  and  then  made  soother  lease 
for  twenty-one  years  to  begin  at  the  expirutton  of  the  former  lease  ; 
and  the  second  lease  was  held  bad:  but  he  dted  the  great  case  m  the 
Exdiequer  Chamber,  where  the  second  lease  was  in  possession,  and  to 
begin  and  run  with  the  first  leaiOi  and  therefore  was  adjudged  good." 

^  Clinch,  Justice,  dted  the  case  of  the  Lord  Biarquts,  who  had  a 
power  to  make  leases  for  twenty-one  years  by  a  statute;  and  there 
was  an  old  lease  in  being,  not  made  by  him,  or  by  force  of  the  statute : 
and  he  made  another  to  begin  after  the  «nd  and  expiration  of  the 
former.  And  it  was  doubted  if  his  lease  should  be  supported,  for  he  had 
not  made  any  lease  before:  but  if  both  had  been  made  by  force  of  the 
statute,  all  held  that  the  latter  had  been  Toid." 

<<  And  again  in.P.  28  £Ua.  IXuiiel  argued  for  the  lease,and  E^erton, 
Solicitor  Geneml,  against  It.  The  latter  said,  amongst  other  thii^s, 
that  Wvay  in  his  reading  in  Lincoln's  Inn,  on  the  sUt.  1  Ella,  of 
bishop's  leases,  held,  that  it  authorised  only  leases  for  twenty-one 
yean,  to  begki  from  time  of  the  making  of  them,  which  were  not  to 
take  effectfrom  the  execution,  and  bishops  migitmake  m^  number  qf 
Ieai9$  frilhtn  Mt  tub** 
Resd«.Nadu  The  case  of  lUad  and  Nash,  1  Leon.  147.,  was  relied  on  by  Iiord 
Musfield  as  an  authority  for  the  validity  of  ooncurrenft  leases  under 
certain  ordinary  powen  •  which  Mr.  St^^otan  rqects  as  moi  haviiy 
beenadedded  case^  brtthe  aigument  only  of  Sir  Edward  Coke  at 

MLansdoimMSS.  1067.  foL  134. 
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lire  bftr  vpdn  a  power  paiticvlarly  psDoed.  Sogdon  on  Powers,  pt  602. 
Bet  ft  is  itated  b  Pdner  464.  to  have  beee  a^M^  ;  and  the  fc^ow. 
hag  note  from  a  manotcript  report  of  tiie  tame  case  will  be  nfifol  in 
Airport  of  die  opinion  of  Lord  Mansfeld. 

Bead  and  bis  wife  against  Nash  (o).  The  case  stated  in  sobstanoe 
as  in  Leonard;  and  Coke  aigaes  for  the  plaintiff  in  support  of  the 
lease: — ^bnt  Ids  aignment  is  reported  mote  accarately  tiian  in  the 
printed  book  on  the  sane  points. 

He  first  states  a  case  of  implicatien  in  a  will,  &c.  He  then  argues 
that  the  will  authorised  both  the  making  of  a  jointure,  and  of  a  lease ; 
although  in  tiie  disjunctiTe. 

He  also  argues  strongly,  that  the  jointure  is  ^oid  as  not  within  tiie 
power  :—4t  was  to  be  an  estate  to  her,  and  he  has  made  to  her  and  Mmself. 

He  then  (18.  b.)  argues  on  the  reserration  of  the  rent ;  *<  and  the 
Justkes  said  that  he  might  pass  that  point  by,  because  it  seemed  te 
them  out  of  all  question  that  it  was  the  ancient  rent,  although  the 
bouse  was  newly  erected.  Sir  Edward  Coke  proceeds^^^  but  admitting 
the  former  points  to  be  with  the  plaintiff,  stiU  it  is  objected  that  thto 
lease  cannot  be  good,  because  it  Is  found  that  at  the  time  of  the  mak- 
ing of  it  there  was  a  year  to  come  of  Biliingford's  lease ;  and  ditts 
this  lease  was  a  lease  in  r^uerndft,  which  cannot  be  good.  As  to  this 
objectbn,  I  grant  that  a  lease  in  retersion  is  not  warranted  by  €bk 
pro? iso ;  nor  can  Sir  Thomas  under  it  make  leases  in  reirerslon,  for 
thto  is  against  the  Menl  of  the  will,  which  was,  that  the  heir  should 
SMt  hare  his  inheritance  charged  without  bounds  with  leases.  And 
this  is  the  reason  also  why  tenant  in  tall  cannot  make  leases  for 
twenty-one  years  in  rerersion  by  the  statute;  for  then  leases  might 
be  made  without  lM>unds,  and  so  the  issue  for  whose  protection  the 
statute  was  made  would  be  Injured;  and  so  it  was  agreed  in  the 
Countess  of  Sussex's  case,  where  she  had  power  to  make  leases,  that 
she  would  not  make  leases  in  rsTersion.  Still  it  appears  to  me  that 
tUs  lease  is  good  enough,  for  the  proTlso  is  general  to  warrant  dl 
Isoiet  for  twenty-one  years  made  in  possession ;  and  here  this  lease 
fa  not  in  reversion,  but  it  is  a  lease  in  este  and  being,  for  It  was  made 
to  begin  <<  from  the  day  of  the  date  of  these  presents,"  so  that  It  nerer 
exceeded  the  number  of  twenty-one  years :  for  in  point  of  interest  it 
begins  now,  and  so  does  not  bjure  the  issue  in  tail,  or  heir  in  re- 
mainder; and  in  this  point  it  may  be  compared  to  Fox  and  Collier's 
case,  in  which  I  was  of  counsel,  32  Elis.,  where  it  was  a^udged  that 
if  a  bishop,  pending  an  old  lease  for  four  years,  make  a  new  lease  for 
twenty«one  years,  to  bqpn  now,  with  the  ancient  rent,  that  It  is  a 
good  lease  within  the  sUtute  of  1  Eliz. :  but  In  that  case  It  was  alsd 
agreed^  Oatlf  a  bishop  makis  a  tease  foi  yoaii^  anfl  then  make  a  lease 
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for  tbree  Hfes,  that  it  is  not  a  lease  for  three  lires  within  the  statnte; 
inasiDQch  as  the  rerersion  passed  by  this  lease  for  three  liyes,  and  the 
rent  also  which  was  reserved  on  the  lease  for  years ;  and  so  the  snc- 
cesser  wonld  be  injured  in  regard  to  his  rent^  which  mischief  did  not 
arise  in  Collier's  case." — ^And  on  this  point  he  cited  Southwell's  case^ 
likewise  tending  to  the  same  effect ;— -^*  and  so  u  the  opinion  of  Wes- 
ton and  Browne,  7  fc  8  Ells.  346.  on  the  statute  »H.  8.  that  if  the 
lease  exceed  not  the  number  of  twenty-one  years,  although  It  be  made 
to  begin  at  a  future  day,  still  it  shall  be  good :  as  if  tenant  in  tail 
make  a  lease  for  ele? en  years,  to  commence  ten  years  hence,  that  is  a 
good  lease  by  the  statute  of  3^H.  8.,  because  the  land  was  not  In 
lease  for  more  than  twenty-one  years." 

^^  Grodfrey : — ^the  case  is  (as  appears  before)  and  it  seems  to  me  that 
the  plaintiff  is  barred.  The  points  in  the  special  verdict  are — 1st,  if  by 
the  words  or  btent  of  the  will.  Sir  T.  Gresham  having  but  an  estate 
for  life,  can  make  leases  for  three  lives,  or  twenty-one  years,  to  con- 
tinue and  be  good  after  his  death ;  and  as  to  this,  it  seems  to  me  that 
he  cannot.  2dly,  If  the  jointure  be  good  ov  not  ? — ^For  his  power 
being  in  the  disjunctive,  after  that  he  had  made  a  lease  for  twenty- 
one  years,  thb  is  void ; — and  it  seems  to  me  that  the  jointure  is  good: 
but  admitting  it  to  be  void,  then  the  validity  of  the  fine  is  to  be  con- 
ddered  whether  it  be  good ;  and  so  it  appeab  to  be,  and  then  Sir 
Thomas  had  by  it  forfeited  aU  his  estate. 

As  to  the  first  point  Coke  had  argued  that  a  power  was  given  by  the 
words,  otherwise  J  Sfc.  (Grodfrey  then  admits  that  an  authority  is  given 
to  Sir  Thomas  to  a  certain  extent,  but  not  so  as  to  enable  him  contrary 
to  the  rule  of  law  to  make  leases.  The  argument  seems  acote  on  the 
point  of  covenants  to  stan4  seised  in  which  such  power  to  tenants  for 
life  fail.)"    And  Godfrey  then  proceeds  :— 

^  Likewise  this  lease  is  void  for  a  third  reason  ;  for  if  he  had  such 
authority,  still  he  has  not  pursued  it ;  for  the  power  given  to  him  is 
to  make  leases  for  twenty-one  years,  on  which  the  ancient  and  usual 
rent  is  to  be  reserred  and  payable.  Here  it  is  found  that  the  ancient 
rent  is  reserved :  but  it  is  not  found  that  it  is  payable  to  them  in  re- 
mainder or  reversion." 

<^  likewise  for  a  fourth  reason  the  lease  is  void :  the  authority  Is  to 
make  leases  for  twenty-one  years,  then  3  &  4  P.  and  M.  he  makes  a 
leaae  to  Billingford  for  twenty-one  years,  and  this  lea9e  being  m  em 
for  a  year  to  come,  he  makes  this  lease  to  Read  and  his  wife.  And 
here  although  I  agree  that  this  lease  is  a  lease,  in  point  of  interest, 
station,  and  no  lease  in  reversion,  still  now  by  the  finding  of  tb^  ^Tury 
it  appoars  that  the  Court  ought  to  abate,  for  he  has  cowitfd  on  a  lease 
for  twenty-one  ye«ni,  whom  in  roAlliy  U  is  but  a  lease  for  twenty 
years,  and  that  for  this  reason  the  count  ought  to  abate,  it  was  de- 
termined in  the  case  of  Stapleton  and  Brian." 
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He  tbeo  aigaei  on  tbe  non-reaerTaUon  of  tbe  leat  for  tk^  Kmlldbg 
tif  the  new  honse^  which  point  was  orerrnled  bj  the  whole  Court*— 
on  the  pcirspn  betog  ia  the  diBJonctiTe,  and  that  both  looses  and  join- 
tare  being  made,  lioth  were  void — on  the  lefjring  of  the  fine  whjch 
destroyed  the  life  estate,  and  so  the  lease  after  granted  was  bad :  and 
«onclnding  by  remarking  that  the  ol]|jection  of  Nash  net  ba^g  fhewn 
a  title  was  immaterial^  because  tlie  trial  being  in  ejectment  on  the 
lease--if  that  lease  were  bad  for  any  of  the  preceding  reasonsi  the 
plaintiff  conld  not  recorer ;  and  so  he  prayed  gvod  qucrem  nihil  ce- 

Coke  replies  to  As  first  pok&t— that  a  power  was  duly  gi?en  by 
iapUcaUonf  and  discnsses  cases  of  implication ;  and  proceeds-^ 

^'  Then  as  to  the  objection  that  the  lease  to  Billingford  was  not  e|[« 
pired;  in  this  the  exception  was  twofold,—- Ist,  To  the  declaration^ 
and  then  to  the  lease  itsrif.  On  the  latter  point  we  agree  ithat  lie 
cannot  make  a  lease  m  refpenitmf  and  the  d(mbi  re$i$  on  lie  eon^ti^ 
And  as  tt  thai,  it  appears  to  me  to  be  good ;  foir  all  the  woids  of  it 
MT^  seen,  and  ongbt  to  agree  with  the  demise,  inasmuch  a^  we  ^u^pof 
declare  in  another  manner^  and  so  this  slip  is  not  ?ery  n^teriaji/' 

He  then  aigned  on  the  <^  great  knot"  of  the  caap— upon  the/oMure 
— if  it  were  good  in  respect  of  conTeyance  or  not*  And  he  nrged  that 
haying  bet  a  lib  estate  and  power,  he  conld  not  stand  seized  to  an 
use  beyond  the  former;  and  for  other  reasons  that  the  jointnre  was 
badi    He  dosed  his  aigoment  by  praying  judgment  for  the  plaiptiff. 

The  manuscript,  <bl.  37,  then  refers  for  the  <<  Resid."  to  <<  185,"— 
or  «  85,"~which  is  wanting  In  the  Tolnme— Harl.  9036.  But  in  the 
Lansdowne  MSS.  1076,  foL  21,  a  continuation  of  this  case  seems  to 
buTO  been  bound  up  with  others. 

Fksch.  33  Qiz.  Lansdowne  MSS.  1076,  fol.  21.  <«  Tanfield  argued 
for  the  defendant,  that  if  tfie  tenant  for  life  had  a  power,  still,  as  the 
case  was,  he  had  not  pursued  it.  For  be  made  a  lease  to  Billingford 
first ;  and  that  was  in  being  at  the  time  of  the  lease  to  Read^  where- 
fore the  latter  lease  could  not  be  good  ;  for  his  power  was  only  to 
leaae  for  twenty-one  years  in  possession,  and  that  could  not  be  made 
there,  nor  could  lease  in  rerersion  lie  made.  As  if  a  letter  of  attorney 
were  given  to  any  one  to  make  leases  for  twenty «one  years,  and  ^e 
make  a  lease  for  twenty»one  years,  when  ten  years  of  another  le^e 
were  in  being,  tiiat  would  not  be  good,  since  it  cannot  be  a  lease  for 
twenty-one  years,  although  it  had  been  said  that  it  qiight  be  a  good 
lease  by  estoppel :  and  that  the  defendant  is  estopped  by  a  deed  in- 
dented to  say  tfiat  it  is  a  bad  lease  for  twenty-one  years.  So  as  it  Is 
confessed,  he  |s  not  in  by  the  lessor  fer  life,  but  by  the  testator.  And 
ttie  lessee  did  not  maSkM  the  lease  from  himself,  but  as  an  iostrument 
to  pass  it,  Wherefore  there  conld  be  no  estoppel."^ 

2k 
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fle  then  argaes  on  fhe  point  oT  the  jointure ;  and  proceeds — 

<<  Cooke  argned  that  the  tenant  for  life  had  a  sufficient  power,  and 
had  eaerdsed  it  well ;  inasmuch  as  he  had  not  exceeded  flie  nnmber' 
(rf  years  limited.  He  said  tenant  in  tail  might  make  leases  to  tom- 
menoe  at  the  following  Michaelmas  for  twenty  years.  So  also  In  Fox's 
case,  where  a  bishop  had  made  a  lease  for  twenty-one  years,  ind 
when  ten  years  of  that  lease  were  in  being,  he  made  another  lease  for 
twenty-one  years  by  deed  indented ;  and  it  was  good,  inasmuch  as  he 
did  no  wrong  to  the  successor,  and  did  not  exceed  the  number  of 
years  limited  by  the  statute,  and  as  the  lease  began  presently,  and  was 
not  a  great  charge  on  the  inheritance.  But  in  the  principal  case  it  is . 
a  lease  by  conclusion,  although  he  had  no  interest  nor  authority  to 
make  a  lease." 

The  argument  concludes  on  other  points — and  he  prays  judgment 
for  the  plaintiff. 

The'^case  is  continued  in  p.  35,  b.  of  the  same  volume. 

<<Trin.  33Eliz.  Reg.  Laasd.  MSS.  1070,  fol.  36.  b.— The  case 
of  Read  and  Nash  was  mored  this  term  on  this  point,  whether  the 
fine  ereated  a  forfeiture  or  not.  The  Jury  had  found  that  he  was 
seised  of  dirers  messuages  and  tenements  in  Yorkshire,  mentioned  in 
tiie  will,  and  that  by  the  will  he  derises  all  his  lands  in  6.,  adjoining 
to  Towne  that  were  of  the  ralue  of  lOLper  annum j  and  the  tenth  of 
this  is  5tOs,  Cooke  moTed  that  this  was  an  uncertain  finding. — 
Three  Justices,  dbsenie  Wray,  hold  the  verdict  certainly  enough 
found  f  and  thus  it  was  found  that  a  fine  was  levied  of  his  lands  in 
Onnthorpe,  which  was  a  forfeiture  of  the  estate  of  Sir  Thomas  Gre-' 
sham ;  and  then  the  lease  made  afterwards  to  the  plaintiff  was  void, 
wherefore  JtidS^mcfi/  was  given  that  he  should  take  nothing  per  billam." 
Harconrt  v.  Habcourt  and  Pole,  1  Anderson  273.,  has  been  thought  an  autho- 

rity for  a  lease  to  b^in  at  a  future  day,  (m)  under  a  power  to  make 
any  lease  for  any  number  of  years  not  exceeding  ninety-nine  years 
from  the  time  of  making  such  demise. 

But  it  has  been  orerlooked  that  the  case  mentioned  in  Anderson  to 
have  been  determined  by  a  majority  of  the  Judges  in  favour  of  the 
fntore  lease  was  tried  again  in  the  next  year,  in  another  Court,  where 
a  contrary  judgment  was  delivered.  The  latter  determination  seems 
to  restore  the  consistency  of  the  old  cases.  Moor  733.,  en  the  margin; 
cited  by  Mr.  Powell  for  another  purpose,  p.  435,  &c.  2d  edit. 
Eruii  V.  As-  Evans  v.  Ascuidi  involved  this  point :  but  it  was  decided  on  another* 
The  lease  in  question  was  a  concurrent  ecclesiastical  lease;  and,  as  such, 
supported  on  the  authority  of  Fox  and  Collier.  Sir  W.  Jones  1^« 
And  in  the  final  judgment  the  two  Judges  who  doubted  of  tffte  legality 

(»)  Sogden  on  Powers  587.,  3d  edit 
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«Y  concurrent  leases  confined  their  attention  to  other  points  of  the 
case.  See  all  the  reports,  printed,  and  in  mannscript. 

The  following  note  is  taken  from  the  HargraTe  Collection,  No.  38,  fol  •  Harg.  No.  38» 
155.  ^^  Jones,  J.  At  the  common  law  it  was  lawfnl  for  a  bishop,  &c  with  s.  C.  Laatd. 
the  consent  to  grant  leases  for  any  number  of  years  that  he  pleased.  i^o.^iQ83 
Then  came  the  Statute  of  Leases,  91 E.  8.  before  which  the  bishop  fol  lid.  Mid 
could  do  nothing  of  himself,  except  for  his  own  life ;  and  this  statute  fol.  190,  b. 
was  made  in  faTonr  of  the  present  Incumbents,  and  the  former  that  he 
might  make  leases  without  a  confirmation,  obser?lng  the  limitations 
directed  by  the  statute :  but  he  could  not  make  leases  in  reyersion  or 
concurrent  leases;  but  still  a  bishop  might  make  any  lease  with  con- 
firmation of  dean  and  chapter  as  long  as  he  pleased.  And  then  came 
the  statute  of  I  Bliz.  which  enacts  that  all  gifts  and  grants,  &c.  made 
by  a  bishop  should  be  Told  other  than  leases  for  twenty-one  years,  or 
three  Ihes,  &c.  This  statute  never  had  reference  to  the  present  in- 
cumbent, or  the  former,  but  the  successors ;  and  for  this  reason  I  say 
that  this  concurring  lease  Is  not  Toid,  for  it  is  a  lease  for  twenty-one 
years,  and  is  not  to  begin  beyond  the  time  of  making ;  and  it  Is  within 
the  words  tit  the  act.  But  if  it  had  been  a  lease  for  twenty-two  years, 
it  would  not  huTe  been  within  the  statute :  but  it  being  for  twenty- 
one  years,  it  is  within  the  statute ;  and  being  for  no  longer  time.  It  is 
within  the  words,  and  also  the  meaning  of  the  act ;  for  no  more  pre- 
judice can  come  to  the  successor  than  If  he  had  a  bare  lease  in  pos- 
.  session.  Then  for  the  lessee  in  possession,  how  is  it  Insufficient  on 
his  account  ?  The  act  was  not  made  In  fayour  of  him ;  and  the  mean- 
ing of  the  statute  Is  that  there  should  not  be  more  than  twenty- one 
years  after  the  decease  of  a  bishop,  and  so  there  will  not  be.  If  there 
be  a  lease  dispunishable  of  waste.  It  would  be  Told,  as  a  lease  for  three 
fires,  one  after  another,  although  this  be  good  within  the  words  of 
the  statute,  still  it  is  not  good  by  the  meaning ;  and  a  lease  being  for 
twenty-one  years,  and  after  another  lease  for  three  IItos,  Is  not  good, 
because  no  distress  can  be  made ;  nor  will  an  action  of  debt  lie.  But 
here  there  Is  no  hindrance  of  an  action  of  waste,  or  of  distress ;  and 
the  second  lessee  may  be  charged  for  the  arrears:  and  here  the  case 
of  the  Earl  of  Sussex  was  objected  to  this  lease.  A  private  act  of 
parliament  was  made  to  settle  land,  <<  provided  that  he  might  make' 
leases  for  twenty-one  years,  or  three  lives."  He  made  a  lease  for 
twenty-one  years,  and  afterwards  he  made  another  lease  to  begin 
4tfier  the  former;  and  there  a  difference  Is  taken  between  a  private 
power  given  to  a  tenant  for  life  which  he  had  not  by  the  common  law 
which  thail  ht  'strictly  construed  :  but  here  it  takes  a^ray  the  power 
9lt  the  btohop,  wherefore  the  act  shall  be  construed  largely.  And  ano- 
ther reason  was^  that  where  a  provU^iavMMU  Ur-^mto  make  iecuei 
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>r  <fMn(j|f -OM  ifiorV)  who  mito  oiie  li^ 
mke  tnodier* 

<<  The  Lord  Popham  Chero  put  a  case  of  the  Maifub  of  N.  who  had 
a  power  voder  a  prifate  act  of  parliament  to  mahe  leaiei  for  twonij-* 
one  yearly  4kc.  and  one  lease  was  made;  and  he  made  another  leue  to 
bcginafter:  andltwas  a  good  lease,  becanae  he  had  not  wecnted  hk 
power.  Then  ISBUi.  was  passed  becanse  concurrent  leases  were 
InconTenient,  &c :  bit  the  lease  was  not  Wold  then,  and  tfaej  were 
lUn  to  make  a  pri? ate  statnte  to  restrain  them.  Bnt  fliis  extends  not 
to  former  leases.  Bnt  here  no  power  is  confBrred  by  the  stUnts;  and^ 
flierefore,  the  lease  is  good :  and  (his  is  a  lesolntioiiy  and  not  an  Cjpi- 
nion.    So  he  conclndes  for  the  plamtiffi'* 

Doddridge  aignes  on  the  aUier  points  at  great  lengtl^  and  ffide^ 
C  J.:  bnt  they  do  not  notice  the  point  of  concnrrencj. 

Tkp  tgQB  ground  of  the  decision  also  in  Sheoomb  and  Hawkins 
Klso  supports  the  general  prbdple  as  to  common  rigiit.  CSro.  Jac  ZlSf 
TelwEton  Stt^  and  1  Brownlow  143. 

^okeley,  J.  in  Whiter  v.  hbredBj^  5Mod.  380.  ttesAs  bot)i  these 
cases  imd  I^iper  and  Wroth  as  eqaal  anthorities  agpdnst  leases  bdng 
Qide^to  oommence  at  a  future  day>  under  a  general  power  created  by 
a  reversioner.  His  lordship  does  not  notice  whetiier  or  notthe  lands 
were  in  ^eaae  «t  tiie  tioM  of  tiio  power  created :  it  seems  that  they 
were  then  in  tenancy,  which  he  certainly  did  not  consider  as  material 
to  the  question ;  althoqgh  it  would  have  operated  against  hb  opinion, 
if  refaoonl  to  the  point.  Nor  does  it  appear  to  haye  been  weighed  in 
Shecomb  o.  Hawkins,  either  by  Croke  or  by  YelTorton.  Croke^ 
therefore,  may  possibly  be  in  error  with  respect  to  this  circumstance 
in  bis  report,  p.  318.  Cro.  Jac.;  and  yet  he  may  have  placed  the  in- 
fmlidily  of  the  lease  in  question  on  the  proper  grounds,  tiie  Ihct  as  to 
OGCopanqr  in  lUr  case  being  Isimnlerftali 

So  fur,  therefore,  as  relates  to  the  lands  having  been  in  lease  at  the 
making  of  the  settlesnent,  or  not,  Mr.  Powell,  p.  421,  and  BIr.  Sugden, 
p.  1183,  of  their  treatises,  (and  Wlnnington,  orgwemio,  in  Qpy  o* 
Thomasius,  T.  Raymond  133,  and  Seij.  Cummins,  argyemda^  in  Coven- 
try«.  Coventiy,  ^Osb.  MSS.  113,  lincoln's  Inn  library,)  seem  to 
have  utmeeeaarifif  remarked  the  diifereace  between  Croke  and  Yelver- 
ton*8  reports  of  this  case  of  Shecomb  v.  HawkJns.  If  the  question  had 
1)een  on  a  concurrenl  lease,  the  inaccuracy  of  one  of  the  reporters 
would  have  been  material. 
Baynet «.  The  caso  of  Baynes  v.  Belson,  T.  Baym.  347,  seems  to  be  perfectiy 

Belson.  consistent  with  the  preceding  authorities.  The  power  there  is  f  efMvtrf/ 

the  Uase  made  under  it  was  to  commence  at  a  future  d^y  an  nmiw. 
sioo ;  and  no  pMuUar  drcnmsUnoes  axo  to  be  discovered  in  the  caie 
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to  jiiitifytiieleaieywhtchwud^GidiBdtobeTokb  The  dMfabn  m 
Mm  on  the  test  case;  and  Leper  and  Wroth,  with  inspect  to  poisers, 
and  on  Colt's  case^  in  Hobart  IHy  for  a  mofe  geQeial  principle  of 
eonstrnedon  of  generaF  words* 

Mr.  Sugdeft)  following  Mr.  Powell-^.seeme  to  oohsider  this  dadsion 
donbtfnl,  as  if  it  was  founded  on  cases  detennined  with  reference  te» 
Hie  ocdfOUon  of  the  iMid.  It  Is,  howeiei^  snhmitted,  tiiatthe  point 
in  Baynes  o.  Beteon,  as  well  as  Leper  v.  Wroth^  and  Shecomb  «• 
Hawkins,  is  founded  on  general  principles,  and  rightly,  and  that  a 
reference  to  the-  actual  possession  would  hate  been- Improper.  The  re*  ^ 
ference  to  the  passage  in  Colt's  case  seems  particuterly  to  jusdff  thto 
eonclusbn;  and  taken  aa  a  liidb  connectfaig  the  three  autiiorities,  as  H 
were  with  an  oTermliog  master  prind^,  it  seems  reasonable  to  reject 
firon^our  consideration  minor  Inddents  as  inoperative;  and-  it  Is  at 
least  important  to  avoid  the  error  of  adopting  as  a  cause  that  irtdch 
does  not  affect  the  subject. 

With  respect  to  Opy  «^  Thomarius,  II  seems  to  b^  dear  that  no  tey «. 

''-—"*  was  e? or  given  in  the  case,  BoHf  C«  A,  in  Corentry  o.  Co«  ™*"'*""»* 


ventry,  «rth  April,  I719.i  3  Osb.  MBS.  p.  11^    Lbicoln's  Lin  Lib. 
In  Raymond  in.  a  rererdoner  limits  an  estate  taB,  with  a  tfmeU 
leuing  power,  viz.  <<  for  the  tenant  in  tail  to  make  leases  in  posses* 
don  $"  which,  it  is  there  udmmedy  will  not  authorise  a  lease/or  jfeert, 
to  commence  at  a  future  day  i  and  this  it  seems  dillcult  to  dispnte. 
The  doctrine,  however,  collected  from  the  case  by  Mr.  Powdl  and 
Mr.  Sugden  should  be  investigated.  In  1  Lev.  167.  the  second  lease  la 
stated  to  have  been  for  the  life  of  the  defendant-^  freehold  leased 
which  was  declared  lo  be  void  under  the  wordk  of  the  power,  <^  to 
make  leases  in  possession:"  but  Wyndham  and  Twysden,.  Justtees^ 
are  there  said  to  have  held  that  the  settlement  being  <<  of  a  rererdon, 
if  the  words  of  the  power  had  been  general^o  make  llsitief,— a  lease  of 
the  reversion,  or  a  lease  in  reversion  had  been  within  it"    Upon  thia 
didnm  it  is  submitted  that  a  concurrent  lease  only  utos  in  the  contemp- 
lation of  the  Jhidges,  and  that  a  lease  to  commence  at  a  future  day,  as  im- 
plied in  the  twotreatises  on  Powers  (that  of  Mr.  Powell  421.  and  that 
of  Mr.  Sugden  683, 4.)  oi^ht  not  to  be  inferred  to  have  been  sanctioned' 
by  them,  when  the  very  confused  state  of  the  reports  of  the  case  is 
taken  into  consideradon.  See  1  Keble  911  also;  and  lansd.  M6&  No* 
1064.  fol.  197.    Although  the  distinction  between  concurrent  leases,^ 
and  leases  to  commence  inftduroj  seems  to  have  been  clearly  recog- 
nised at  an  early  day  (4  Leon.  66.— 1  Leon.  36.)  still  the  terms  <<  in 
levenlQn*'  are  loosdy  applied  by  the  reporters.    In  3  Leon.-  7% 
Haydon^s  case  U  stated  to  have  been  under  a  geoenil  power,  and  of 
leases  granted  ^<  in  revenUn^  Ion  thcaeJifttL^  aiid-i»  it  tiie  force  of 
the  power  appears  to  have  been  discussed.    If  by  the  terms  <^  ca  xe** 
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V9rnan^  the  reporter  kad  meaDt  a  leaie  to  commence  in  hM$  at  h 
future  day,  an^  not  a  concurreDt  lease,  it  teems  clear  that  its  intaHditj 
woold  heire  been  determined  without^  reference  to  the  power  at  all,  or 
to  any  other  drcnmstance  than  to  the  fact  of  its  bdng  a  freehold. 

The  case  of  Winter  xk  Loreday  is  yarioasly  reported :— The  case 
seems  to  hare  been  decided  partly  apoa  a  critical  <^  reading**  of  the  #eee« 
roi  clauses  of  the  power.  It.seems  to  be  clear  that  the  three  Judges  who 
held  the  lease  to  be  good  in  respect  of  its  being  made  to  commence  at 
a  future  day  founded  themselres  on  what  they  thought  to  be  a  proper 
connecting  of  the  general  words  of  the  power  with  the  $peeial  per^ 
misnon  that  the  lease  should  be  made  for  thirty-one  years  ;  whilst 
Rokeby,  J.  read  the  power  as  merefy  general^  and  then  classed  the 
ease  with  those  in  which  leases  under  general  powers  were  held  to  be 
inralid  if  made  to  commence  at  a  future  day.  The  difference  of 
opinion  related  to  the  fact  of  the^ower  being  general  orgpedai;  and 
did  not  arise  from  different  principles  of  reasoning  on  the  point  id 
question.  It  does  not  appear  that  the  three  Judges  would  hare  dis- 
approred  of  Rokeby'k  construction  of  the  power,  as  he  read  the  dausea^ 
ofUi  but  UUy  thought  the  clauses  were  intended  io  be  taken  together ^ 
which  his  lordship  denied.  The  judgment  attributed  to  Mr.  Justice 
Eyre,  in  5  Mod.  37S»  seems  strongly  to  confirm*  this. 

Upon  the  case  of  Coventry  and  Gorentry,  which  Mr.  Powell  cites  ar 
an  authority  in  favour  of  leases  in  rOTersion  under  these  powers,  it  may- 
be sufficient  after  what  Mr.  Sngden  had  said  upon  the  case,  to  remark 
that  the  power  there  seems  to  hare  been  called  general^  incorrectly, 
lit  the  MS.  quoted  in  the  Treatise  on  Powers,  3d  edit.  586,  it  is  fur* 
ther  urged  by  Mr.  Williams,  amongst  other  things,  <^  that  if  a  core* 
aant  to  lease  any  land  for  twenty-one  years,  without  any  time 
mentioned,  it  should  be  construed  to  commence  presently,  6  Co.  33. 
1  Roll.  Ab.  841.    1  Inst.  46.  b.    To  which  argument  Holt,  C.  J.  is 
reported  to  hare  obserred  **  that  by  a  general  power  of  leasing  it 
would  not  be  contended  that  a  lease  in  rerersion  could  be  made.^' 
From  which  it  may  be  inferred  that  in  the  opinion  of  the  Court  the  power 
in  question  was  special*    In  another  manuscript,  8  Leeds  MSS.  p.  117. 
lincoln's  Inn  Library,  is  the  case  of  Coventry  and  Coventry  as  argued 
by  Peere  Williams  and  Serjeant  Cummins,  of  which  the  following  pass^ 
age  is  an  extracts— << Serjeant  Cummins  said,  I  agree  in  all  cases, 
"when  a  settlement  made  of  lands  in  possession  gives  such  a  power  to 
make  leases,  the  leases  must  be  made  in  possesssion ;  or  otherwise  they 
will  not  be  justified  by  the  power,  6  Rep.  33  :  but  when  a  setUement 
is  made  of  lauds  not  ia  possession,  but  in  reversion,  then  lever- 
^nary  leasee  are  good.    There  are  but  two  exceptions  <«  the  latter  t 
1.  When  the  power  expressly  restmiju  ^  lo^e  ^  possession,  then^ 
though  the  lands  werejn  reversion  at.the  creation  of  the  power^ it  wiU^ 


jastiry  0BI7  leum  Id  poMession ;  and  this  was  the  very  case  of  Lady 
Mohan  ;  aod  so  too  the  case  of  Dake  of  Bucks  and  Lord  Antrini|  the 
power  was  the  same^  andso  resolved  by  the  Lord  Chief  Justice  Bridg* 
nan  and  Hales ;,  and  m  in  the  case  1  Lev.  167.  2dly,  I  agree  that 
if  he  who  has  power  to  make  Uases  has  once  executed  that  power  by 
makbg  a  lease  pursuant  to  it,  he  cannot  make  a  subsequent  lease 
i^iht  former  is  determined,  which  was  the  case  of  the  Countess  of 
Sussex,  and  Shecomb  o*  Hawkins,  which  is  not  so  well  in  Croke  as  in 
TelTerton;  for  then  the  persons  who  made  the  leases  had  before 
executed  that  power^  and  was  in  esse  at  the  time  of  making  the  said 
lease." 

He  also  relied  on  the  so  asy  Sfc.^  whieh  he  agreed  was  restrictire ; 
but  only  as  to  the  number  of  years  for  which  leases  should  be  made, 
but  do  not  restrain  making  leases. 

^^  C.  J.  said  he  would  give  no  opinion;  but  seemed  inclined  to  think 
that  these  leases  were  good,  the  lands  being  in  rerersion  at  the  time 
of  making  the  power.  Bnt  as  to  the  commencement  of  these  leases 
they  seemed  ill ;  for  he  said  a  lease  in  roTersion  must  commence  after 
determination  of  former  lease ;  and.  for  a  lease  to  commence  after  the . 
death  of  J.  S.  is  not  the  same  with  me  as  a  lease  to  commence  on  the 
determination  of  a  lease  for  years  determinable  oa  the  death  of 
J.  S.   Adjourned, — bui  never  determined  as  Mr*  Phillg^  tells  me*^ ' 

The  opinion  of  several  modern  judges  (c).  are  very  clearly  in  favour 
of  concurresU  leases  under  certain  prtoale  powers;  and  without  con- 
sidering at  present  how  the  doctrine  was  applicable  to  the  cases  which 
they  were  deciding,  their  dicta,  must  be  admitted  to  be  important,  if 
connected  with  the  early  decisions  by  the  recognition  of  the  sazaa 
principle  in  various  intermediate,  books- 

With  respect  to  Goodtitle  v.  Fonucan,  Douglas  508.  it  seems  diffi-  GooiltiUe  v. 
cult  to  admit  the  propriety  of  Lord  Mansfield's  judgment  as  to  the  lease 
being  valid  in  concurrency.  The  report  is,  perhaps,  inaccurate;  Mr. 
Sngden  has  remarked  that  the  statute  of  13  Elia*  c.  10.  is  inserted  in 
it  instead  of  the  statute  of  1  Eliz^  c.  19.  and  the  words  of  the  statute 
are  certainly  misstated  to  ^^  require  as  strongly  ecclesiastical  leases  to 
be  in  possession,  and  not  in  reversion,  as  those  in  this-  or  any  of  the 
common  powers  to  tenants  for  life.''  So  far  from  the  fact  being  so, 
the  case  of  Fox  and  Collier  is  directly  repprted  to  have  been  out  of 
any  restrictive  wardtoi  the  statute  of  1  Eliz^  c.  19.  But  Fox  and 
Collier  waa  a  case  of  a  general  power;  whereas  that  in  Goodtitle  v* 


(e)  Lord  Mantfield  iik  Gooddtle  v.  Doe  v.  Calverti  2  East  375.;  and  Lord 

Fnnncan,  DoQf  Ito  sfi^.i  Orose,  Law-  Ellenborough  In  Roe  v.  FridMOXf  !• 

rence,  and  Le  .BlanCy  Justice!)  ia  a  re-  Eaot.  184. 
cent  case.   See  Sugden  on  Fowersi  596.. 
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Fnancan  is  very  apeeiMg  warded:^it  U  for  tenftiita  for  Ufb  brfng  in 
<^  actual  possession*'  of  the  landd,  to  demise  thein  ^  in  ponesdon^  Imt 
not  by  way  of  reterrion  or  (atare  Interest."  fhe  power  in  Read  and 
Nash  also  is  general ;  it  is  contained  ha  a  proviso  for  forfWtare  of  the 
estate  limited  to  A.Bky  ftc,  if  A.B.  should  make  alienationsi  kc^ 
wherdrf  the  premises  should  not  remain  in  the  form  appointed  hy  the 
win  <^  otherwise  than  for  jointures  for  their  wires,  or  leases  for  twenty* 
one  years,  wheren^n  the  old  and  aecustomed  rent  should  be  re* 
aerred.'^ 

pStena.  '^^  '"^  ^^  ^^  ^"^  ^'  ^^  ^*  Prideslux,  10  East.  184.  depend  on 

Goodtitle  o.  Fnnucan,  and  seem  not  to  1>e  sound.  Bendes  that  it 
was  decided  on  a  strong  principle  mentioned  in  Whitlodi's  case,  the 
objection  of  the  lease  being  made  to  commence  inJUtmro  does  not 
aeem  to  hare  been  considered  by  Lord  EHenboron^ ;  and  the  force 
ef  the  direction  that  the  donees  of  the  power  were  to  Im  ^  in  achut 
possession  of  the  premises'*  is  enthrely  disregarded,  fint  the  terms  irt 
uihkk  Ike  power  is  expressedmwj  be  said  to  be  strong  enough  to  pre- 
clude concurrent  leases. 

Dm  v.Calftrt.  The  case  of  Doe  e.  Caltert,  3  Eut.  375.  was  also  upon  alease  hs 
ftduro  under  a  special  power  clearly  restricting  the  party  from  mahing 
such  grants :  but  it  does  not  appear  to  be  so  strongly  woided  against 
concurrent  leases  in  one  respect  as  Goodtitle  e.  Funucan.  It  pemdt» 
^^  tenants  for  life  in  actual  possession,  or  aduaU;^  enUOed  to  ike  renis 
andproJUs  of  the  lands,  to  make  the  leases  ;'*  whereas  in  the  latter 
case  persons  <<  in  actual  possession**  only  are  so  enabled.  But  the 
subsequent  prohibition  of  leases  ^  in  remunder,  rerersien,  or  eape^ 
ianc^y**  would  probably  be  held  sufficiently  clear  to  render  a  concur- 
rent lease  roid.  Howerer  it  is  submitted  that  to  class  powers  so  worded 
with  the  general  power  of  Read  and  Nash,  and  Fox  and  CoMier  Is  te 
confound  the  true  principle  of  construction  on  this  subject* 

Shaw  V.  Som*  The  last  case  on  the  subject  is  Shaw  e*  Summers,  3  Meore  195,^ 
2819,  which  fully  confirms  these  ancient  and  uniform  principles  of 
decision.  By  a  general  power  trustees  were  authorised  to  let  the 
lands  for  such  term  and  time^  not  exceeding  twenty-one  years,  as  they 
should  think  fit*  After  granting  a  lease  to  A.  B.  for  ten  years,  they 
demised  the  lands  again  to  C.  D.  for  the  remaining  ele?  en  years,  the 
second  lease  bring  to  commence  after  the  expiration  of  the  former; 
and  the  second  lease  was  certified  by  the  Court  of  Common  Pleas  to 
the  Master  of  the  Rolls,  to  be  told.  The  distinction  between  this  case 
and  that  of  Fox  and  Collier  In  the  extent  ef  the  werde  hat  been 
before  noticed,  p.  593,  where  the  Editor  has  yentured  te  stat^  what 
appeaft  to  him  to  be  Sir  Orlando  Bridgman's  principl««»  wid  wMA  hi 
submits  are  supported  by  the  foregoing  Tfew  of  the  cases. 
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(See  p.  109.) 

Tbe  MARQUIS  OF  ANTRIM  «.  The  DUKB  OF 
BUCKINOHAM. 

InChuicerj. 

Lib.  Beg.  166S.  B.  JbL  S77. 


^  ThepUadiPs  mrtt  bebg  to  kare  s  iMie  made  good  in  oqoltf, 
wkldi  was  made  by  Cathorfaie  late  Dndieia  of  Backiegham  for  tiM 
payment  of  certain  debts  alleged  to  haTe  been  contracted  by  tiie  iaU 
DncheeB  wbo, as  the  pUdntUF'a  bill  setsfortii,  being  eaisad  inlbeof 
eeveral  manors,  lands,  and  tenementS|  and  being  indebted  to  soford 
persons,— by  indenture  dated  in  Jmes,  163S^  and  a  ine^  to  raise 
money  for  payment  of  her  debts,  and  for  other  eonridentions,  did 
settle  die  prendses  tothe  nse  of  herself  for  life  sans  waste^  tbe  r»- 
nmittder  toOe  defendant  the  Dokeof  Bnckh«^am  her  son,  hi  tsU 
mail  with  remainder  orer,  with  a  proriso  and  power  lesenred,  '^IM 
M  OunM  he  Imfklfaf  her  duHng  her  t^  ffgtmgited  er  ieeie  ht' 
doMtio  grmiihe  premUee  or  atypati  thereof ^  Jkff  iwen^cne  jfeat$ 
inpeeeeidtm^  or  imoor  three  Ueee  At  po$ee$ekm^  whereapon  the  then 
yearly  rent  or  more  shonld  be  lesenred  and  payable  dnrfaig  the  term 
to  her  and  snch  persons  to  whom  the  immediate  retortion  or  remainder 
shonld  iMlong  ;"--aBa  afterwards  she  intermairied  with  phintiff ;  and 
in  October,  1049,  after  the  intermarriage,  the  pldntiff  and  Ae  Ditdieel 
leased  the  premises  for  twenty-one  jrears  to  Richard  Earl  of  W  ^ 
OliTor  Lord  B  of  L  ,  and  James  Stewart, 

esqidre,  their  executors  and  assigns,  in  trust  for  the  said  Countess, 
but  principally  to  raise  money  to  pay  her  debts,  for  which  the  plain- 
tUTs  Archibald  Steward  and  John  Traylman  stood  liound;  which  trust, 
although  not  expressed  in  the  lease,  was  declared  by  writing  under 
the  hands  and  seals  of  the  lessees.  And  shortly  after  the  making  of 
the  said  lease  the  said  Duchess  and  aho  James  Steward,  one  of  the 
trustees,  died.  And  hi  September,  1600,  the  surriring  trustees  with 
tlie  plaintiff's  consent,  and  for  her  benefit,  assigned  their  interest  in 
theprendses  to  AedeiBndants  Cox  and  llolMt  Castte,r-^ho  reAisfld 
to  execute  their  trust,  and  who  permit  the  defendant  the  Duke  of 
BuUngham,  to  take  the  profits  of  the  prendses ;  by  mctons  whereof 
the  phintUr  omnot  be  rdmbursed  the  money  he  hath  rtally  paid  in 
discharge  of  part  ol  the  said  debt^  bnils  Hkdy  ti^  b»  charged  wiUi  idl 
the  debts  contracted  by  the  Ducliess  out  of  Us  own  estat^  so'as  to 
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lm?6  the  Mid  leue  made  good  in  equity,  end  to  compel  the  laid  de^ 
fendant  the  Duke  to  avffer  the  other  defendaots  to  take  the  profits 
dnriog  the  lease  to  pay  the  said. debts,  aocording  to  the  iotenUon  of 
the  Dnchess,  and  that  the  said  Dake  may  acconnt  for  tiie  profits 
receiTed  by  him  or  his  agents,  is  the  prayer  of  the  btll*'^ 

^  Whereonto  it  was  insisted  by  the  connsel  for  the  defendant  the 
Doke  of  Backlngham,  that  the  said  Duke  haying  pnt  in  an  answer 
and  plea,  sets  forth  by  way  of  answer,  that  it  doth  not  appear  that 
the  lease  aforesaid  was  made  in  trnst  to  raise  money  to  discharge  the 
debts  of  the  Duchess,,  who,  he  belioTes,  was. not  indebted  at  the 
making  of  the  settlement ;  or  if  she  were,  it  concerned  not  him,  there 
being  no  profision  by  the  settlement  to  raise  money  to  pay  her  debts 
by  any  lease  to  be  afterwards  made;  and  therefore,  if  the  said  lease 
had  been  made  npon  snch  trust  as  is  pretended  by  the  plaint^,  it  was 
SMi  purmatU  to  the  jiotMr.  reserved  on  the  settlement,  and  for  plea, 
aaith  that  the  Dochess  at  the  time  of  the  settlement  made  was  seised 
of  the  premises  not  in  possession,  but  in  reversion  expectant  npon  the 
death  of  Cicely,  Conntess  of  Rntknd,  who  was  living  at  the  time  of  the 
lease,  and  was  seised  of  the  premises  for  the  term  of  her  life,  and  aftes- 
wards,  whilst  .the  said .  Conntess  was  so  seised,  the  dochess-was  dis- 
abled to  make  any  lease  for  years  in  possession,  and  therefore  the 
lease  in  question  was  nnwarrantably  made,  and  so  had  been  if  ike 
DfKhcBB  had  hem  soie  at  the  time  of  the  making  thereof,  and  was  not 
pursuant  to  the  power  in  the  settlement.    The  Court  hereupon,  and 
upon  debate  of  the  matter,  saw  no  cause  of  equity  to  give  the  plains 
tiff  any  relief ;  and  doth  therefore  order  that  the  matter  of  the  plaiui- 
tiff's  bill  be  from  heucefortll  clearly  and  ahanlutolj  dismissed  out  of 
this  Court,  with  costs." 


(Scop.  251.) 

STONE  V.  WALTER. 

Tor.  St.  Hil.  anno  1  &  8  Car.  i.  Intr.  Paaeh.  1649.  Rot  S58i 

Raf|.  M 8.  No.      A  report  of  the  case  of  Stone  v.  Walter  illustrates  the  argument  of 
48.  !dL  243.      u^  Qi^f  Justice  against  the  inference  drawn  from  the  pmctfce  after 

the  abolitloii  of  the  ecclesiastical  courts,  and  the  ^of  necwt^y  arising 

thereupon.^ 
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^  lo  an  ftedoB  on  the  case  on  indebUaiui  atiumpiU  tat  wares  sold  ; 
on  mm  OismnpiU  pleaded  the  Jory  find  a  special  rerdict  to  this  effect : 
— that  the  plaintiff  did  deliYor^  the  day  mentioned  in  the  declaration^ 
tiie  goods  to  Elisabeth  Walter,  then  and  now  the  wife  of  the  said  de« 
fendant,  she  then  liYing  in  London,  without  the  assent  or  knowledge 
of  the  aforesdd  Walter ;  and  that  the  said  Elisnbeth  then  and  there 
promised  to  pay  to  the  plaintiff  10/.  for  the  said  wares.  And  they  far- 
ther find  that  before  the  sale  and  deliTOry  aforesaid  the  said  Elizabeth 
was  departed  from  her  husband,  and  refused  to  cohabit  with  him ;  and 
they  further  find  that  the  defendant  was  willing,  and  did  offer  to  pay 
to  the  said  Elizabeth  sufficient  maintenance  if  she  would  cohabit  with 
him,  and  that  Elizabeth  did  refuse  to  cohabit  with  him.  They  further 
find  that  at  the  time  of  the  promise,  and  divers  years  before  that  time 
past,  the  aforesi^d  Elizabeth  had  no  maintenance  from  the  said  Wal- 
ter ;  and  they  find  that  the  plaintiff  had  no  notice  of  the  departure  of 
the  said  Elizabeth  from  the  aforesud  Walter,  nor  of  any  willingness 
nor  offer  of  the  said  Walter ;  and  that  the  said  wares  were  employed 
by  the  aforesaid  Elizabeth  for  the  necessary  use  of  the  said  Elizabeth. 
But  if  upon  the  whole  matter  it  shall  appear  to  the  Court  that  Walter 
didassume,then  they  find  for  the  plaintiff;  if  not,  then  for  the  defendant 

And  it  was  argued  by  Wyld  for  f  he  plainti£  And  that  the  baron 
should  be  charged. 

First,  he  agreed  that  generally  by  the  common  law  a  feme  covert 
without  the  consent  of  her  husband  cannot  make  any  contract  to  the 
prejudice  of  her  baron ;  and  with  this  agrees  20  H.  6.  21.  21  H.  7. 4. 
But  the  contract  in  the  case  at  bar  is  not  to  the  prejudice  of  her  baron,. 
for  by  the  law  of  nature  the  baron  Is  bound  to  provide  for  his  feme ; 
for  the  two  together  are  only  one  person ;  and,  consequently,  that 
which  is  for  the  maintenance  of  the  feme  Is  for  the  maintenance 
of  the  baron. 

Secondly,  The  feme  is  without  remedy  to  provide  for  herself,  (\t  In 
such  a  contract  as  this  is  In  the  case  in  question  the  baron  shall  not  be 
charged)  for  by  the  intermarriage  the  law  gives  all  her  goods  and 
chattels  to  the  baron ;  and  without  his  consent  she  cannot  dispose  of 
any  of  them,  or  of  any  of  the  goods  of  her  baron ;  and  if  she  do  so, 
the  baron  can  have  his  action  against  him  who  buys  or  receives  them 
from  his  feme. 

And  as  to  the  objection  which  had  been  made  that  if  this  contract 
ihouid  charge  the  baron,  it  would  give  a  greater  power  to  the  hae^ 
which  would  be  inconvenint,  he  said  that  the  feme  shall  diaige  her 
liaron  by  such  a  contract  for  nothing  more  than  is  accordant  with  her 
estate,  of  than  she  ought  to  have,  if  they  had  cohabited. 

As  to  the  opinion  of  Fineux  in  21  Ha  7«  4D.,  he  denied  it  to  be  law, 
tor  the  book  of  M  H.  0. 31.  is  to  the  contrary. 
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^  Aad  if  sHch  a  ooDtractai  this  is  in  the  oaie  in  qnestton  shtll  not 
chaige  the  baioB>  this  mischief  will  ensiie»  ^bat  if  the  barea  deperli^ 
from  his  wife^  and  will  not  allow  her  msintewaneey  she  will  perish  ^ 
tot  she  has  no  other  way  to  reliere  herself^  for  sell  Hie  goods  shr 
cannot  as  has  been  said^  nor  can  the  wife  bvjr.anj  thing  with  the 
husband's  money;  for  he  can  hare  an  action  for  the  money  against 
bim  who  reoeiTes  it  from  his  wife ;  and  so  no  man  will  meddle  fntb 
the  wife." 

<<  The  case  was  not  aigned  on  the  other  side^  bnt  a^jonmed  to  » 
fntore  day,  before  which  time  the  plaintiff  died;  wherefore  the  case 
was  not  moTed  again*  Bnt  the  Court  inclined  to  think  that  the  ac- 
tion was  maiDtainable  against  the  husband  as  Ak  eon  doad.  And 
RoUO)  Chief  Justice^  cited  the  opinions  of  all  tiie  Judges  of  England, 
at  the  beginning  of  the  present  parliament^  upon  a  reference  by  the 
House  of  Lords  to  them  on  this  question, — Whether  there  is  m^  hm 
iocon^thehutbandtogioeMiW9^tohiiwife.  And  all  the  Judges 
deUrered  their  opinion,  thai  there  oer  no  mA  bm.  Wker^fim  she 
was  enaUed  to  make  a  contract  for  things  needful  to  her^  and  thai 
such  contract  shouhl  bind  her  husband." 


I. 

CSeep.255,n.(«).) 

The  Editor  has  not  been  successful  in  a  ¥ery  carefU  seafch  for  tm^ 
ther  reports  of  lAe  Banker^ $  case  mentioned  abore  in  note  («)v  p.  955* 
What  is  usually  called  by  that  name  arose  out  of  the  same  proilgate 
act  of  King  ^iAarles  the  Second,  the  shuaing  of  the  Exchefuer  which 
occasioned  die  suit  noticed  in  p.  354,  n.  (o),  abore :  bnt  it  relates  t» 
the  proceedings  of  the  bankers  against  the  crown  under  the  indemnW 
ties  gianted  to  them  after  they  were  compelled  to  be  anaweraUe  te^ 
their  own  creditors. 

Lord  Camden's  words  are  remarkable  against  the  distinction  slightly 
recognised  by  Sir  Orlando  Brid^an,  between /M&ft  and  priomte  ne» 
cessities:  <<I  know  of  no  distinction  between  etate  necessltiea  and 
others;  our  books  do  not  make  any  snch  distinction;  and  we  iind  in 
3  Cai\  1.  Mr»  Seijeaat  Ashly  was  committed  to^  the  Tower  for  Ayiog 
in  one  of  hiaaiviments^t^the  bartiiere  was  a  staise  powifr,  or  law  of 
thestateyasweUasoftheceontry.  And  the  Jn^^  wiOi  reaped  to* 
8Up  money,  weie  committed  for  siyfag^  there  was  a  state  necessity 
forit.».^jQil9Miitin  Entick«.Garrii«ton^'C»Bi  Midi*  I7M*  Fntt^ 
C.J.,  U  State  Trials. 


.  ^SaBon  Ikis  solgtcl  Podiierlij  lEiWD$f  V<^  L  p.  439,  n.  (e).  1  Fob. 
Manqne  374,  n.  (8)^  uid  Wi%ht  v.  Simpson,  6  Vea*  728«,  mod  tlM 
<ai6i  dted  l^em»  And  tht  diecasflions  io  paiUament  oo  the  eidf n  ia 
<midliBl70f. 


K. 

(P.  331.) 

BENYON  ».  EVELYN. 

^  Not  rqporUngy  nor  gneilioiiiyv  ^^^  ®'  ^^  parliament  what  b  said 
in  parliament  arenas  it  were,  of  the  essence  of  the  parliament,  and  not 
dispensable  withal,"  &c. 

The  general  usage  of  parUament  on  the  former  of  these  points  {# 
entirely  dianged  since  the  restoration  $  (a)  and  late  transactions  hofre 
4one  much  to  establish  that  from  such  change  has  followed  the  right^ 
under  certain  circnmstances,  to  <<  question  what  is  said  in  parliament." 
The  new  mle  seems  to  be  dangerons  so  br  only  as  the  irrational  prin^ 
ciple  of  compromising  differences  by  means  of  dnelliqg  wa^  conote* 
nanced  by  the  nnrebnked  tendency  of  the  ^^  qoestioning"  vpon  the 
oocaston  alluded  to.  See  the  debates  and  journals  of  the  House  of 
Commons  for  the  9th  and  17tii  days  of  July,  1822,  in  the  case  of 
the  Scotch  adrocates. 

In  this  case  particular  grounds  of  justification  were  understood  to 
protect  the  parties  charged  with  breach  of  priTilege  ;  and  the  declara- 
tion on  the  journals,  '<  that  taking  notiQS  of  the  speeches  of  mepaben 
of  the  House  is  a  breach  of  priyilege^"  seems  to  constitute  ui  example 
of  adherence  to  form  after  the  substance  of  a  rule  has  Tanished. 

In  other  respects  the  practice  on  both  points  may  be  said  to  ]m 
fixed  on  a  reasonable  basis ;  namely,  that  in  prdinary  cases  the  pro- 
ceedings  of  parliament  are  to  be  made  known  to  th^  public;  and  thait 
if  what  passes  is  injurious  to  persons  out  of  parliament,  th^  ajre  p^^ 
titled  to  such  Tindication  as  is  consistent  with  the  trt^  dignity  of  tlW 
parliament  itself. 

The  necessity  of  freedom  of  speech  in  parliam^t  is  only  to  be  in^ 
ferred  from  its  tending  to  the  due  performance  of  the  duties  of  thit 

(«)  Ste  amongtt  aumy  other  proofii      mtat,  p.  59«  &c  and  Mr.  Burdon's 
of  thenasgeof  puUaaeilt,  Lord  John     "brief  Treatise  on  the  Friraeges  of 
Knssd'a  Bssay  on  tiM  CoaslllftleB,     Um  Hense  of  CoMmMs.'^ 
p.  4fi6,  3d  adil.   Mr.  Wynne's  Argn- 
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mBmb«rs :  bnt  it  i9  equally  clear  tbat  the  people  should  know  what 
passes  there,  (f  their  interests  will  by  that  means  be  best  guarded.  It 
is  npderstood  that  a  Tote  of  either  hoase  of  parliament  is  notice  to 
all  the  world;  which  conld  scarcely  be,  if  by  no  diligence  it  was 
competent  to  attain  knowledge  of  it ;  and  eyen  in  the  arbitrary  rdgn 
of  Henry  the  Eighth,  the  Lord  Chancellor  dismisses  the  Commons' 
House,  with  an  injunction  ^^  to  report  in  their  counties  what  they  had 
seen  and  heard." — ^What  the  members  were  thus  iojoined  to  do  for 
the  people,  the  facilities  of  the  press  enable  us  to  effect  now  most  con- 
veniently for  ourselves. 

It  is  remarkable  that  neither  Sir  Edward  Coke,  4  Inst.  8.,  nor  Sir 
William  Bladutone,  specifies  the  <<not  reporting'*  as  one  of  the  pri- 
vileges of  parliament ;  and  Mr.  Justice  Doddridge,  in  enumerating  the 
esiential  rights  of  the  Commons,  states  only  <^  lawful  summons,  free 
•lection,  liberty  of  admission  into  the  House,  a  quiet  session  there, 
with  a  just  freedom  of  speech  and  debate  without  fear  or  disturbance." 
See  the  book  called  The  several  Opmians  of  sundry  teamed  Jniiquariet 
touching  the  Parliament  of  England. 

The  claim  to  secrecy  of  debate^  and  of  proceedings,  may  be  traced 
perhaps  to  an  apprehension  of  the  power  of  the  Crown,  which  is  no 
longer  exercised  through  this  medium  of  personal  intimidation.  In 
1410  it  was  ordained  that  it  should  be  ^<  lawful  as  well  for  the  Lords 
by  themselves  as  to  the  Commons  by  themselves  to  debate  of  all  mat- 
ters relating  to  the  realm  without  disclosing  the  same  to  the  King 
before  a  determination  made  thereof,  and  that  to  be  done  only  by  the 
mouth  of  the  Speaker,"  Cobbet's  ParliamenUry  History,  Vol.  I.  p.  308. 
It  was  at  that  time  a  reasonable  desire  that  the  share  which  individuals 
might  take  in  certain  measures  should  not  be  betrayed  to  the  Crown, 
since  the  whole  body  was  si^rcely  secure  against  regal  encroachment. 
In  the  preceding  reign  a  member  had  been  adjudged  guilty  of  treason 
upon  a  bill  which  he  brought  into  parliament  to  restrain  the  corrupt 
manners  of  the  court.  iParl.  Hist.  223.  Cotton's  Ab.  361,  WL 
Hume's  EBst.,  Rich.  2.  note  O. 

Thestrugglebetween  independence  of  deliberation  and  undueinfluence 
continued  to  be  violent  throughout  the  reigns  of  Elizabeth  and  the 
Stuarts.  Thb  danger  might  perhaps  justify  the  old  claim,  which  indeed 
vras  sometimes  put  forth  with  a  jealousy  only  to  be  rationally  account- 
ed for  by  tiM  peculiar  circumstances  of  the^times.  In  1588,  Feb.  15, 
'*  by  consent  of  the  House  admonition  was  given  to  the  members  of  the 
House  of  Commons  that  speeches  should  not  be  made  table  talk,  nor 
given  in  notes  in  writing  to  any  not  members  of  the  House."  Ob- 
Mrvatioas,  rules,  and  orders^  collected  out  of  divers  joornab  of  the 
House  of  Oomaioas,  1T17,  p.  44.  This  j^tir  1588,  was  however  one 
of  great  national  hazard,  when  the  measures  of  government  might  well 
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'be  goarded  witt  pecolkr  jealousy :  irat  the  admonitioii  itself  «Iiews 
not  only  the  rale,  but  that  the  practice  ran  counter  to  it ;  which  the 
divamstances  i^^^tAe  Hme  alone  might  render  it  fitting  to  restrain.  In 
tlie.gfoss  case  of  libel  by  Hall,  a  member  of  the  Hoose  of  Commons, 
in  33  Elix,,  the  <<  publishing  the  conferences  of  the  Houses  abroad  in 
print"  appears  to  haye  been  coupled  with  many  highly  offensiTO  ads ; 
Sir  Simon  !> Ewe's  Journals  291,  Ac  and  the  Journals  of  the  House  of 
Commons,  Vol.  I.  p.  m — 125,  &c^— and  in  the  Bishop  of  Bristol's 
case  in  1604, 1  HatseU  233, 3d  edit,  and  the  Journals  of  the  Honse  of 
Commons,  Vol.  L  p.  226,  &c  261 — 1000,  the  Commons  grounded 
tiieir  proceedings  upon  heapjf  charges.  But  that  the  mere  ^^  reporting" 
mentioned  in  the  text  prevailed,  without  the  imputation  or  conscious* 
ness  of  oience,  the  preface  to  the  Ephemerb  rarUatnentaria,  und  the 
existence  of  Sir  D'Ewe's  Journal,  and  of  HakewU's  and  other  collec- 
tious,  furnish  strong  presumptiye  proof. 

In  the  publication  of  parliamentary  papers,  transactions  of  Com- 
mittees, aod  of  daily  orders,  and  in  many  other  fespects,  the  asserted 
ancient  rule  is,  and  in  almost  all  periods  has  been,  infringed  with  the 
greatest  advantage.  In  most  of  the  cases  also  the  offence  has  been, 
noticing  the  proceedings  nyuriouslyj  although  it  cannot  be  denied 
that  plain  precedents,  in  good  times,  may  be  produced,  of  the  calm 
denial  of  the  right  of  the  public  to  accesa  to  the  deliberation  of  par* 
liament.  If,  howerer,  experience  has  proved  that  the  public  bfui- 
ness  in  parliament  is  best  done  after  full  discussion,  and  by  enjoying 
the  advantage  of  volutUary  intelligence  from  the  public,  it  is  difficult 
to  conceive  how  this  can  be  secured  so  well  as  by  coatiouing  to  the 
public  access  to  the  debates  and  proceedings. 

It  may  then  be  concluded,  perhaps,  that  merely  reporting,  or 
merely  questioning,  what  passes  in  parliament,  ought  not  to  be  held  a 
breach  of  privilege,  and  that  now  usage  is  placing  upon  sound  founda- 
tions those  rules  which  something  like  usurpation  at  some  periods, 
and  necessity  at  others,  had  carried  to  a  rigour  no  longer  tolerable. 

The  following  references  will  assist  the  enquirer  to  trace  the  usage 
of  parliament,  and  its  changes  on  this  subject. 

1662.  The  first  instance  in  Hatsell   of  an  order  for  strangera  to 

withdraw.  Vol.  II.  p.  171.    Earlier  instances  are  known. 

1607.  Journals  of  the  Commons,  Vol.  XIL  p.  48.  The  case  of 

Dyer,  a  news  letter*writer,  for  meddling  with  the  de» 


WW.    '  p.  661.  Vote,  that 

publishing  the  names  of  members,  and  reflectfaig  on  them, 
and  misrepresenting  their  proceedings  in  parliament,  is 
destructive  of  the  freedom  of  parliament. 
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1703.  JouMb  of  the  Gonuons,  IToL  ZIT.  p.  270.  As  «p  Uhe 
mpottMj  and  wieddUng  with  the  proceedbgs. 

171L  .  YcL  XVL  pp.  600, 674.  Sir  fl. 

Bfackworlh's  caie,  for  vefleotbg  m  a  bill  beftm  tfc« 


ITti.  ■  VoL  XX.  pp.  181,  14S,  Ma. 

PHBtbgalUportirfB  Comnittoe  of  the  Houee  ef  Com- 

nnqm  Toted  ahraadi  of  privilege. 
1780.  — __• Vol.  XXII.  p.  718.  Vote,  That 

OM  Bayner  wai  gidUjr  of  a  breach  of  priTilcge  for  print- 

iiig«  bUI  pending  in  the  Houae,  aad  also  a  piooeadfaig  of 

theBoasetelC. 
1748.  -i ,-.  Vol.  XXV.  ».  79,  81.   As  to 

fuUidiiag  nlaetes. 
1747.  Bsrliamentarj  Histoiy,  Tol.  XIV.  p.  i»7.  The  case  of  tte 

pnbliAers  of  the  Debates  in  Mapihes. 
1788.  Mr.  wakes'  case,  &c 
1770.  Ariianentaffj  Histoiy,  Vol.  XVI.  pp.  1317, 1819.    As  to 

Ae  deaiiag  te  flense  of  Lords  of  Sbangens  end  Ihe  pro- 
test tor  so  doing* 
1807.  Fuliunentaiy  Debates,  Vol.  IX.  p.  744.  On  the  standing 

order  of  the  Honse  of  Commons  for  the  exdarion  of 

atBangeBS.F^-^r.  Gale  Jones's  case. 

■ ■  VoL  X.  p.  214.    As  to  die  pnblU 

cation  of  the  Usts  of  members  TOting. 

p.  219.    On  tiie  Board  of 


Admiralty  taking  notice  of  a  motion  of  the  House  of 
Commons. 

-—  pp.  898,  481.    On  the 


daMon  of  strangers. 
IBia  ■ ^ VoL  XVII.  p.  887.  OntheeKdv^ 

den  of  strangers. 
181«. .  VoL  XXIIL  p.  848.  The  case  of 

the  Ds7  Newspaper. 
1818. ■■■-:'  VoL  XXIV.  p.  518.  The  case  of 

the  Bntidi  Press  Newspi^er. 
1817.  ^t--..,- — « .  VoL  XXXVI.  p.«48.Thccaseof 

theBeT.lir.Thirlwall. 
1 .'Ill  i"» ■'  ■  ■  p.  888.  On  the pub- 

licadon  of  Parliament^iy  papers. 
W19.     ■    .      ■  ..I  Vol.  XL.  i^.  IIM,  1188,  1195. 

On  ndsreperting* 

17tb J^f >  iimiMim  II, 11.  ,    The  case  of 

1839.    S       the  Seetdi  Advocates. 


Append.  MS 


(P.  539.) 

'^  In  tks  Leal  i^Mon,  wUlit  Um  IWUaaiMt  jtt  ooiitia«tdy  one 
€kMPig0  Ferren,  gontieman^  Mmmt  to  the  King,  being  ekoled  a  bnr- 
4€i8  for  ibo  towne  of  Plimdionth^  la  thn  oonatj  of  Davon,  in  going  to 
tiia  Fit liaBtnt  Hofnse,  was  aixaitid  in  London  by  a  procou  ont  of 
tiM  King's  Banob,  at  tko  init  of  one  Whlta^  lof  Iho  mm  of  flOOaark% 
or  tkatoiboati,  wharaln  ho  wai  lala  afofooowtomnod,  as  Mfotj  lot 
tlM  dAt  of  one  Welden  of  Mbbttry }  wlilch  arrort  being  rigniiad  to 
Shr  TboBWi  Moila,  ktt%bt,  Aen  Speaker  of  the  PsrliaaiOnt^  and  to  «ko 
K^jfats  and  BoiSMat  there,  order  was  tekan  diat  the  Seijtoot  of  IM 
nirliaaent,  otiled  S.  J*,  sboald  forthwith  rcfwir  to  tho  ConAtor  In 
BfOad-ftreet,  whHher  the  laid  FerreM  was  carried,  and  then  to  do« 
OBod  drtlf eiy  of  the  pHsoner.    Thenapoa  Iho  seijeant,  as  he  had  Im 
ebaige^  weat  to  the  Coantor,  and  declared  to  tho  Clerks  there  what 
iM  had  in  totemandnieiit :  bat  thtjy  and  other  officers  of  Ao  Citjr^  wotfo 
80  far  Irom  obeying  the  said  eoaii&aadtnent|  that,  after  manj  itott 
words,  they  forcibly  rented  tho  said  seijeant;  whereof  ensned  a  fn^ 
within  tho  eonntcfr  gatos,  between  the  siid  Ferrers  and  the  ssM  oA« 
ears,  notwithonf  hurt  of  either  part,  so  that  the  saM  sei^nt  was 
drireo  to  defend  himself  with  hl§  mace  of  armei,  and  had  the  crown 
thereof  broken  by  bearing  off  a  stroke,  and  his  man  stroken  down* 
Daring  this  brawle,  the  Sheriffs  of  I^ondoo,  called  Rowland  Hill  and 
H.  Soekfey,  came  thither ;  to  whom  the  seijeant  complained  of  this 
hijntfj  and  required  of  them  the  delivery  of  th^  said  bnrgesi  as  afore  s 
hot  they  bearing  with  their  officers,  made  little  aocottnt  either  of  hie 
cofflj^aint  or  of  his  message^  rqecdng  the  same  contemptnoesly,  witii  ^ 
mii<;h  prond  language,  so  as  the  serjeant  WM  forced  to  retnm  withont 
the  prisoner;  and  Cndhig  the  Speaker,  and  att  tho  Kai^ts  and  floM 
gesses,  set  in  dieir  places,  dechired  nato  them  the  whole  oaese,  as  it 
feflottt ;  who  to<A  the  same  la  so  111  party  that  they  all  together  (of 
whom  thete  were  not  a  few,  as  well  of  the  Khig's  Prfry  Gea■se^  ae 
ebo  of  hfe  Priry  Chamber,)  woold  sit  no  longer  widMit  their  Baigess^ 
bet  rose  np  wholly,  and  redred  to  tho  Upper  Honse,  where  the  whole 
4^90  was  declared  by  the  mouth  of  the  Speaker,  before  Sir  Thomaa 
Avdiey,  knight,  then  Lord  Chaficellonr  of  England,  and  all  the  Lords 
and  Judges  there  assembled ;  who,  judging  th^  contempt  to  be  ^ttj 
great,  referred  the  punishment  thereof  to  the  order  of  the  Comtaona 
Hotm, 
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<<  Th^,  TfltarniDg  to  their  places  again,  upon  new  debate  of  the  cai«, 
took  order,  that  their  Serjeant  shonld  eftsoon  repair  to  the  Sheriflb  of 
London,  and  require  deliTery  of  the  odd  Bnrgeai,  without  any  writ 
or  warrant  had  for  the  same,  but  only  as  afore.  Albeit  the  Lord 
Chancellour  offered  there  to  grant  a  writ,  which  they  of  the  Commoos 
House  refused,  being  of  a  clear  opinion  that  all  command* 
ments,  and  other  acts  proceeding  from  the  Neather  Honse,  welt 
to  ba  done  and  executed  by  theif  seljeant  without  Writ^  only  by 
shew  of  his  mace,  which  was  his  wanrnnt.  But  before  the  seijeanf  s 
return  into  London,  the  Sheriffs  hating  intelligence  how  haynonaly  the 
ftiatter  was  taken,  became  somewhat  more  milde,  so  as  upon  thtf  said 
second  demand  they  delivered  the  prisoner  without  any  denyal.  Bui 
the  Serjeant  hating  then  further  in  commandoont  from  those. of  tlie 
Neather  House  charged  the  said  Sheriffs  to  appear  personally  on  the 
morrow,  by  eight  of  the  clock,  before  the  Speaker  of  the  Needier 
House,  and  to  bring  thither  the  Clerks  of  the  Counter,  and  such  other 
of  their  officers  as  were  parties  to  the  said  affray,  and  in  like  manner 
to  take  into  custody  the  said  White,  which  wittingly  procured  the 
sud  arrest,  in  contempt  of  the  priTil^  of  parliament.  Which  com- 
mandment being  done  by  the  said  Serjeant  accordingly,  on  the  morrow 
the  two  sheriffs,  with  one  of  the  clerks  of  the  Counter  (wliich  was  the 
chief  occasion  of  the  said  affray)  together  with  the  said  White,  ap- 
peared in  the  Commons  House ;  where  the  Speaker  charging  them  with 
their  contempt  and  misdemeanour  aforesidd,  they  were  compelled  to 
make  immediate  answer,  without  being  admitted  to  any  counsel ;  al- 
beit Sir  R.  Cholmley,  then  Recorder  of  London,  and  other  the  counsel 
of  the  City  then  present,  offered  to  speak  in  the  cause,  which  were  all  pat 
to  silence,  and  none  suffered  to  speak  but  the  parties  themseWes ;  where- 
upon in  the  conclusion,  the  said  Sheriffs  and  the  same  White  were  com« 
mitted  unto  the  Tower  of  London,  and  the  said  clerk  (which  was  the 
occasion  of  the  fray)  to  a  place  there  called  Little  Ease,  and  the  officers 
of  London  which  did  the  arrest,  called  Bay  ley,  with  four  officers  more, 
to  Newgate,  where  they  continued  from  the  Kth  until  the  30th  of 
March  ;  and  then  they  were  delirered,  not  without  bumble  suit  madn 
by  the  Mayor  of  London,  and  ether  their  friends*  And  forasmuch  aa 
flie  said  Ferrers  being  in  execution  upon  a  condemnation  of  debt^and 
set  at  large  by  priril^  of  parliament,  was  not  by  law  to  be  brought 
again  into  execution,  and  so  the  party  without  remedy  for  his  debt, 
as  well  against  him  as  his  principal  debtor,  after  long  debate  of  the 
same  by  the  space  of  nine  or  ten  days  together,  at  last  they  resol? ed 
upon  an  act  of  parliament  tb  be  made,  and  to  rehire  the  execution 
of  the  said  debt  against  the  said  Welden,  which  was  principal  debtour^ 
and  to  discharge  the  said  Ferrers. 

<<  But  before  this  came  to  pass^  the  Commons  House  was  dirided 
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upoii  the  qbesf ion  i  but  in  conditsion  the  act  passed  fdr  the  laid  Fer« 
rers,  who  won  by  fonrteen  Tojces.  The  Ring,  being  then,  adf ertised  of 
all  his  proceediiies,  called  before  him  immediately  the  Lord  Chancel- 
loor  of  England,  and  his  Judges,  with  the  Speaker  of  the  Parliament,' 
and  other  the  gravest  persons  of  the  Neather  House,  to  whom  he  de- 
clarea  hiB  opinion  to  tiiis  effect: — '  First  commending  their  wisdoine 
in  maintaining  the  privileges  of  the  fionse,  (which  he  would  not  hare 
to  be  infrii^ged  in  any  point^  alledgeJ  that  he,  being  head  of  the 
parliament,  and  atteindihg  in  his  own  person  upon  the  bnsiriess  thereof, 
ought  in  reason  to  hare  priTiledge  for  him,  and  all  hfs  servants  at- 
tending there  upon  him.  Sp  that  if  the  said  Ferrers  iia'd  been  no 
burgess,  but  only  his  serrtiint,  that  in  t'especi  thereof  he  was  to  have 
the  priviledge,  as  well  as  itoy  other*  for  I  understand,  qaoth  he, 
that  you,  not  only  for  your  own  persons,  but  also  for  your  necessar/ 
serraiits,  even  to  your  coolcs  and  horsekeepers,  enjoy  the  said  privi- 
ledge,  insomuch  as  my  Lord  (n)  Chancellour  here  present  ha^li  in- 
formed  us,  that  he  being  Speaker  of  the  Parliament,  the  cooke  of  the 
Temple  was  arrested  in  London,  and  in  executibn  upota  a  statute  of 
the  staple.  And  forasmuch  as  the  said  cooke  duiing  the  parliament 
served  the  speaker  in  thai  office,  he  was  taken  out  of  the  execution 
by  the  priviledge  of  the  Parliament.  And  farther,  we  be  informed  hf 
bur  Judges,  that  we  at  no  time  stand  so  highly  in  our  estate  royal,  a9 
in  the  time  of  parliament ;  wherein  we  as  Head,  and  you  as  Members^ 
are  conjoined  and  knit  together  into  one  body  politick,  so  as  what- 
soever offence  or  injury  (during  thkt  time)  is  offered  to  the  mean^sf 
Member  of  the  Honse^  i^  to  be  jifdged  as  done  against  our  person,  and 
Ihe  whole  Court  of  Parliament ;  which  prerogative  of  theX])ourt  is  Bd 
great,  (as  our  learned  counsel  informeth  us)  as  all  acts  and  processes 
toming  out  of  any  other  inferior  courts  must,  for  the  time,  Cease  and 
give  place  to  the  highest.  And,  touching  th6  party,  it  was  a  great 
presumption  in  him,  knowing  our  tervant  to  be  one  of  this  House,  and 
being  warned  thereof  before,  would  nevertheless  prosecute  this  mattei^ 
out  of  time,  and  therefore  well  worthy  to  have  lost  his  debt,  which 
I  would  not  wish,  and  therefore  do  commend  yonr  equity,  that, 
Saving  lost  the  same  by  law,  have  restored  hi6i  to  the  same  against 
Kim  Who  was  the  debtor ;  and  this  may  be  a  good  example  to  otherf 
not  to  attempt  anjr  thinii  against  the  privilege  of  thi^  Codrt,  but  tc/^ 
take  the  time  better." 

**  Wherenpon  Sir  £dward   Montague,  then  Lord  Chief  Justice, 
f  ery  gravely  declared  his  opinion,  confirming  by  divers  reasons  all 


(a)  Hie  Lord  Cliancellor  was  Baron  1529 ;  and  was  the  immediate  succeasor 
Andley  de  Walden.  He  had  been  to  Sir  Thomas  More,  in  both  the  office^ 
Speaker  of  the  House  of  Commons  in     of  Speaker  and  Chiacellor,    f « H. 
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Urnt  tka  King  ImuI  nld,  wUck  wu  aneDldi  uilo  ^y  «lt  Hia  fuMmB, 
^mone  spetking  to  the  contnury.*" 


Itfr.  Haifnva  has  entered  the  following  case  in  the  copy  of  the 
^f  rinted  aignment  of  Benyon  n.  ETolyn,  which  was  in  his  own  library. 

**  Translation  of  manuscript  report  in  law  French,  in  my  posses- 
aion,  of  the  case  of  the  Earl  of  Peterboroogh  against  W.  M.  Willhas, 
Esq.  in  B.  R.  Hil.  2  &  S  Jac.  % 

The  Earl  of  Peterl>orongh  v.  William  Williams^  comselior.  Ac- 
tion de  icandalis  tmignaium  for  pnblishing  a  false  and  scandalons 
libel,  namdy,  Dangerfield's  narratlTei  Defendant  pleads  ^^t^fiari* 
quari  to  the  jurinUdion  of  the  Court,  that  he  was  Speaker  to  the 
Commons  in  parliament,and  that  the  Commons  ordered  it  to  be  print* 
ed,  and  traTorsed  that  he  is  guilty  alio  modo,  and  that  he  should  be 
censured  for  it  in  parliament|  and  not  elsewhere.  And  this  was  ad* 
judged  a  vain  plea.  And  he  pleads  the  same  plea  in  bar,  upon  whi<A 
there  is  a  demurrer.  And  this  term  the  counsel  of  the  defendant  do 
not  indst  upon  the  plea,  but  that  the  dedaratbn  is  ill,  because  in  the 
libel  there  is  no  leproach  to  the  plaintiff,  unless  that  Dsngerfield 
came  to  him  and  the  plaintiff,  encouraged  him  to  go  to  the  Duke  of 
York  to  discoTor  a  plot  against  the  goTomment;  and  also  because  it 
is  not  uTerred  in  fact  that  the  matter  of  the  libel  is  false^  whesefore 
^uriaaioltanvidi. 


M. 

(P.  336.) 

In  Mr.  Hargn.Te*s  edition  of  this  case,  the  passage  from  D'Ewe't 
Journal,  p.  482,  &c;  is  printed  at  length,  which,  on  oonstdention,  it 
has  appeared  proper  to  omit,  as  the  book  b  not  rare. 
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N. 

(P.  431.) 

The  prindpfes  itatad  hj  Sir  OrUiDdo  Bridgman  in  the  text  amnor 
liul  to  hftTO  weight  io  the  discassloni  occasioned  bj  the  sepantton  of" 
the  United  States  of  North-  America  from  the  Crown  of  England; 
which  liaTe  been  reasoned  npon  somewhat  narrow  grounds.  Tliat  Be- 
Tolntion  seems  to  ha?e  made  in  some  degree  a  new  case  of  alienage ; 
«is.  that  of  a  people  bam  trader  the  ligeance  of  the  King  becoming 
aliens  hy  Tirtne  of  a  settlement  under  their  own  snccessfnl  lesistanoe 
Io  the  improper  ezerdse  of  power* 

Tliat  snch  an  event  should  produce  any  otiier  rebtions  tlian  those 
of  absolute  alienage  between  the  two  states  which  so  separate,  is  not 
easily  to  be  admitted.  Tet  it  has  been  argued  that  the  treaty  of  peace 
of  the  Srd  of  Sept.  1783,  did  not  absolve  the  dtizens  of  the  United 
States  from  their  allegiance ;  nor  dUfiuiifjf  them  from  inheriting  Uanit^ 
within  the  British  empire. 

The  grounds  for  this  opinion  seem  to  lie  as  follows :— It  is  a  resolu- 
tion in  Calvin's  cue,  7  Co.  37.  a.  <^  That  all  persons  bom  under  one 
ntttnral  obedience,  while  tlie  realms  (of  England  and  Scotland)  were 
vaited  under  one  sovereign,  should  remain  natural  bom  subjects,  and: 
no  aliens ;  for  that  natnraliaation  due  and  vested  by  birthright  cannot 
by  any  separation  of  the  crowns  afterwards  be  taken  away.'*  The  book 
illustrates  this  position  by  a  passage  from  Bracton,  fol.  437.,  shewing 
that  in  this  ease  of  the  separation  of  the  crowns  the  subject  would  be  ad 
JUem  utrhtifue  regit*  The  examples  there  are  of  lands  held  in  Eng. 
land  by  a  Norman  after  the  King  of  France  had  seised  Normandy,  and 
of  lands  held  in  the  latter  country  by  an  EogUshman  after  the  same 
eiveat*  In  each  case  the  lands  would  continue  to  be  held  by  the  pre- 
vious owners,  who  thus  would  owe  a  double  ail^iaoce.  The  birth 
vight  and  duty  by  Mrl^  eould  not  be  divested. 

The  definition  also  of  an  alien  by  littleton,  sed.  108,  Is,  lyi  <<  who 
is  6om  out  of  the  ligeance  of  our  king ;"  and  in  the  commentary  ta 
diis  secUon  the  eiifmologsf  of  the  word  is  noticed,  and  ^^bkih  in  a 
strange  country  under  the  obedience  of  a  strange  prince  or  country 
aeema  to  be  eonsldesed  theve  as  the  distioctive  charaeteristic  of 
alienage." 

A  few  addttioaai  aatiborittas  and  arguments  may  be  produced  to 
confirm  the  views  thus  taken  of  the  subject  in  ao  essay  printed  ki  tiie 
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INScond  Tolome  of  the  ^^  opinioos  of  eminent  lawyers  on  points  coo* 
perning  the  colonies,  &c."  p»  367,  which  jastifies  the  American  claims. 

The  supreme  court  of  judicature  of  the  United  States  has  indeed 
decided,  by  the  same  supposed  principles  of  pleading,  which  Mr* 
Reetes,  the  author  of  the  argument  referred  to  relies  upon,  that  on€ 
horn  in  Greai  Britain  before  the  separation  of  the  two  countries  can- 
not inherit  lands  in  the  United  States;  but  this  tribunal  has  intimated 
an  opinion  that  a  person  bom  in  America  before  such  time  is  not  un« 
der  similar  incapacities,  with  respect  to  land  in  England.  In  the  case 
of  Dawson  o.  Godfrey,  4Cranch  331,  the  doctrine  is  thus  expressed: 
^' We  hare  no  doubt  that  the  correct  doctrine  of  the  English  law  is, 
that  the  right  to  inherit  depends  upon  the  eiisting  state  of  allegiance 
at  the  time  of  the  descend  cast.  And  that  the  idea  that  it  depends  upon 
community  of  allegiance  at  the  time  of  birth  is  a  consequence  that 
follows  from  the  doctrine  that  a  man  can  never  put  off  his  allegiance, 
or  be  derived  of  the  benefits  of  it,  but  for  a  crime.  Community  of 
allegiance  once  existing  must,  upon  these  principles,  exist  erer  after. 
Hence  it  is  that  the  antenati  of  America  may  conttnue  to  inherit  in 
Oreat  Britain,  because  we  once  owed  allegiance  to  that  crown.  But 
the  same  reason  does  not  extend  to  the  antenati  of  Great  Britain,  be« 
cause  they  nerer  owed  allegiance  to  our  gofemment.  This  idea  will 
be  liest  elucidated  in  the  following  manner."*-* 

^^  If  an  action  be  coromeneed  in  England  by  an  antenatus  of  America 
for  the  recorery  of  land,  the  plea  of  alien  bom  coold  not  be  main* 
tained,  because  inconsistent  with  the  fact ;  nor  would  a  plea  of  the 
sererance  of  these  states  avail  the  defendant,  because  the  act  of  his 
^OTOrnment,  independent  of  any  crime  of  his  own,  does  not  deprive 
the  plaintiff  of  his  own  civil  rights,  although  it  may  release  him  fronw 
the  obligation  of  allegiance.  But  if  a  suit  of  the  same  kind  is  insti- 
tuted here  by  an  antenatus  of  Great  Britain,  the  ple&  of  an  alien  bora 
could  be  maintained,  for  the  plaintiff  never  owed  allegiance  to  our  go^, 
jernment.  To  avoid  it  he  would  be  put  to  a  special  replication,  by 
which  he  must  of  necessity  acknowledge  the  truth  of  the  plea,  and  set 
forth  circumstances  which  would  amount  to  a  recognition  of  his  never 
having  been  a  party  in  our  social  compact.'^ 

The  point,  undecided  both  in  the  American  and  in  our  Courts,  was 
jreservM  in  &  cause  of  Doe  d.  Thomas  o.  Ackiom,  tried  on  the  northern 
jcircuit  in  the  last  autumn ;  which  now  (May  1833,)  stands  for  aign* 
jnent  In  the  Ung's  Bench. 

It  is  difficult  to  admit  that  the  alleged  force  of  the*piactice  of  plead- 
|ng  can  determine  this  question ;  which  seems  to  depend  rather  on  the 
|ion-allegiance  of  the  claimant,  when  his  right  is  asserted  Co  aocme, 
than  upon  the  place  and  condition  of  hia  birth.  The  common  course 
ft  pleading,  whidi  contains  an  avann«Dt  with  respect  to  Mrthy  may 
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hare  been  esUblished  upon  mere  circumstances,  and  not  upon  an  opi- 
nion of  such  aTorment  being  euetUial ;  for  it  is  said  that  the  plea  of 
alienage  is  <<an  odious"  defence ;  and,  therefore,  <<  evert^  thing  should 
be  stated  that  can  oust  the  plaintiff  of  his  right  of  suing."    Casseres 
against  Bell,  8  T.  R.  167.    So  that  the  aTorment  may  have  been 
added  in  order  to  strengthen  the  cases;  and  for  many  years  before 
1770,  the  alien  parties  to  suits  were  actually  "  born^*  aliens.    The 
narrowness  of  Uttleton's  definition,  s.  198,  may  perhaps  be  justly 
attributable  to  the  same  reasons.    Lord  Coke's  definition  also  from 
etymology  may  not  improperly  be  considered  an  example  of  an  ex- 
cess of  weight  having  been  rested  upon  that  species  of  argument. 
The  substance  of  the  disability  seems  beyond  question  to  be,  the 
attegiancs  due  to   another  country,  which  forms  a  prominent  al* 
lotion  in  ail  the  books.    The  Court  in  the  case  of  Derrier  o. 
Amand,  4  Mod.  405.,  goes  so  far  as  to  hold  an  aTerment  of  birth 
out  of  allegiance  not  necessary ;   it.  is  there  declared  (1695)  that 
^^  in  a  real  action   the  word    alienigena   would  have   been  well 
enough.'*    Therefore  if  a  person  born  before  the  separation  of  the  two 
countries,  or  the  child  or  grandchild  of  such  person,  being  respectirely 
dtizens  of  the  United  States  of  North  America,  should  claim  lands  in 
England,  it  may  be  found  to  be  sufficient  to  allege  that  the  party  is  an 
^*  alien."    The  substantial  foundation  upon  which  to  repel  the  claim 
would  be  that  he  is  out  of  the  King's  allegiance ;  the  place  of  birth 
would  not  be  mentioned,  and  no  contradiction  could  arise  on  the 
pleading  ;  so  that  the  argument  from  that  topic  fkils. 

It  is  stated  in  a  volume  of  reports  of  cases  adjudged  in  the  Supreme 
Court  of  the  United  States,  that  a  decision  has  been  made  in  Scotland 
contrary  to  the  foregoing  remarks. 

^  Alexander  Brown,  born  in  Virginia,  where  he  always  lired,  and 
where  he  died  on  or  about  the  year  180i,  was  the  eldest  brother  in  the 
elder  line,  of  a  numerous  family,  some  of  whom  always  lived  in  Scot* 
land.  By  the  death  of  a  collateral  relation  in  Scotland  since  his  death, 
the  descent  of  a  landed  estate  was  cast;  and  the  question  arose  whe« 
ther  the  eldest  son  of  Aleiander  Brown,  born  since  the  year  1784,  or 
Us  sisters  bom  before  the  treaty  of  peace,  or  the  eldest  son  of  Wil- 
liam Brown,  the  second  brother,  born  before  the  treaty  of  peace  in 
Tirginia,  where  he  always  had  lived,  or  the  relations  of  the  intestate  in 
Scotland,  who  always  lived  there,  and  were  real  British  subjects,  or 
any  of  them.  Inherited  the  estate.      '   ^ 

^'  Upon  a  oontestadon  of  these  rights  it  was  determined  in  the  Court 
•f  eompetent  jurisdiction  in  Scotland,  that  the  estate  descended  to  the 
eldest  son  of  Alexander  Brown,  under'  the'  statute  of  Anne,  and  the 
treaty  of  1794.  The  cause  was  carried  by'  appeal  to  the  Superior 
Court,  vf  ho  affirmed  the  sentence  in  his  favour.    By  his  guardian  the 
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yoang  man  b  q«w  ia  receipt  of  the  aoniial  iacome.  Thb  dSKUov 
wa>  made  abont  two  y^n  afo.  Febniary  4^  1808,"  4  Graiich  2I(% 
note  (a),  9d  Edit. 

This  Tery  point,  bowers,  tApUadmg  was  disciiSKd  in  the  analogous 
case  of  Sparenbargb  n.  Bannatyoe,  1  Bos.  and  Pnih  167.  aqd  it  is* 
•tbni  noticed  by  the  Jndges  ;*-Eyre,  C  J.— ^^  I  go  a  great  way  wiUr 
the  defendant's  coonsel)  who  baie  argned  that  «t  this  day  the  fofm  of 
the  plea  of  alien  enemyi  which  states  the  party  to  be  ofim  amqr 
lofw,  b  not  abeolotriy  necessary  to  be  adhered  to  in  exelasiMi  of 
eieij  other  bsse  of  enmity.  In  the  coarse  of  the  argnment  we  have 
kad  many  reasons  and  aathorities  addnoed  to  shewi  that  if  a  man  is 
really  to  be  considered  as  alien  enenyi  thengb  not  a  natite  of  tho 
coontry  at  war,  he  h  lo  to  be  considered  aa  to  off  like  cou9Cfiffmf 
which  apply  to  aliea  enemy  by  birth**' 

Mr.  Justice  Heath  says,  ^^  I  will  fir^t  consider  whether,  io  a  plea  of 
alien  enemy,  it  is  neces9ary  to  state  that  the  plaintiff  b  aUen  enemy 
by  birth.     The  forms  of  pleadiog  hate  always  bean  considered  fts 
atroog  Of  idence  of  the  law,  and  it  is  sdd  that  they  all  «ter  that  the 
party  was  bom  in  the  conntry  at  war  with  ns«    Bot  I  obserre  thai  in 
4]|ftsd. 406.  where  the  plea  was  * attn^geM  *i  rqpQ  Frandrn  wbr 
lig9tmU»  (odvmarU  dpmM  regis,  4rc.  orftmdiMf'  eseeption  was  taken 
oji  demurrer  that  it  ought  to  hare  been  nohw/  and  some  preeedents  being 
i6M  eat  of  Bastall,  where  the  woid  fiotet  was  supplied  by  ariwtdmr 
the  plea  was  held  good."— *Tho  aigumeot  of  counsel  referred  to  by  tbr 
Chief  Justice  seems  to  be  as  foUows:-^^^  notwithstanding  the  languigo 
of  the  entries,  there  b  no  ground  afforded  by  any  of  the  teat  writers 
lor  supposing  that  the  cUsability  of  an  alien  depends  upon  his  bbth# 
In  Co.  Litt.  120.  b.  an  alien  enemy  b  spoken  of  09  '^  a  mtgcd  to  ouo 
that  b  an  enemy  to  the  King,"  aot  as  a  fiotjne  of  the  country  at  wu-. 
V0T  in  th^foUowing  books,  TheloaU's  Digest,  L  I.  c.  4.   1  Bl.  Coai. 
379;  Terms  dela  Ley  36  ;  Fost  C  h.  185  ;  H.  P.  C.  164,  whicb 
treatof  albn  enemy,  is  any  mention  made  of  birth.  The  circumstance 
of  birth  b  no  farther  material  than  as  it  is  ona  of  the  cases  which 
constitute  alien  enemy :  and  er  en  thatb  not  decisiTe ;  lor  Lord  Holt 
saya  ftat  a  '^person  may  be  born  in  a  country  at  enmity  with  us,  and 
yet  kifir^  Ugea»iUim  J^Umi  and  he  instances  the  attendants  of  a« 
ambassador.  Comb.  213." 

It  may,  therefore^  be  concluded  that  ancandiug  to  thu  uabttog  iavi 
birth  b  not  of  the  essence  of  the  character  of  the  sulgi^ts  of  Great 
SiitaiiD^>--thatthe  independence  of  any  part  ff  tbi  emvbUs  w  its  abso- 
lute separation  from  the  crown,  destreya  the  ueeessil^  of  ejbgianen; 
and  that  whererer  all^^ce  has  absoliOily  caasedf  aK  the  pieetosa 
relatiTO  duties,  and  all  the  pret ions  mlaaf  e  ElgbM  of  iu4if  Idimlf  eu 
usJ^^cts  or  citiaeni,  have  also  ceased. 
1 
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The  foregoing  esse  must  undoobtedly  depend  upon  eitabibhed  l^al 
prindplei ;  bat  it  may  be  admitted  that  what  aie  elated  in  the  teit  to 
be  the  foundations  of  the  iaw  on  tliis  subject  Iia? e  long  lost  their  sop- 
posed  origbal  force ;  and  it  may  well  deserte  consideffation  whether, 
as  fkr  as  respects  the  cidiens  of  the  United  States  at  least,  an  altera- 
tion  of  the  law  of  alienage  will  not  be  wise.  To  multiply  the  motiTes 
to  amity  between  all  nations  cannot  be  impolitic ;  and  the  law  itself  now 
looks  faTourably  open  the  Americans.  Being  sprang  from  an  English 
stock,  they  are,  when  naturalized,  restored  to  a  more  beneficial  con- 
dition than  other  aliens.  It  may  therefore  well  deserre  consideration, 
whether — to  use  the  language  of  a  parliamentary  document  already  cited 
in  these  notes — a  relaxation  of  a  rigorous  code  would  not  ^<  greatly 
tend  to  facilitate  commercial  intercourse,  and  by  so  doing  to  emuoU' 
4aU  a  taMng  frkndAi^  dHween  Oeimogreai  naUom  of  the  warUtke 
mad  aahMded  bg  their  hmgitag^^  iMr  km$^  reUgfon^  cu$iom$  mid 


(c)  Report  from  the  select  committee  of  the  House  of  Commons  oa  Wrights 
,1821. 
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PRINCIPAL   MATTERS. 


A. 

Aid  frier, 

there  coald  be  no  aidprier  opoa  an  estate  determioed,  203. 
where  a  common  person  is  bound  to  warranty,  there  shall  be  an  idd  prier  of 
the  King,  if  the  estate  granted  by  the  King  be  not  determined,  30S. 
ALIEN.  b  / 

analogy  between  posthumous  children  and  children,  alien  bom,  natorallsed 

after  the  endenization  of  their  parents,  458. 
action  of  debt  for  arrears  of  rent  reserred  in  a  lease  of  lands  granted  by  the 
naturalized  son  of  an  alien,  iftadq  denizen  by  letters  patent,  will  lie  io 
farour  of  that  son's  heir,  being  his  younger  brother,  bore  in  England  after 
the  denization  of  their  common  parent ;  and  this  although  the  eldest  son 
was  naturalized  after  the  death  of  the  father,  and  after  his  yonnger  brother 
was  heir  to  the  father,  464. 
where  the  first  son  of  a  denizen  Is  an  aUen^  and  the  second  son  takes  the  fa- 
ther's lands  as  heir,  and  the  first  son  is  then  naturalized  with  the  reUtire 
words,  ^^from  kenceJMh  and  hereafter^  &c"  thU  shall  not  dlTesC  the 
estate  rested  in  the  younger  brother ;  such  words  gi?e  theyiftare  benefit  of 
heirship,  not  for  the  time  past,  457. 
the  incapacity  of  an  alien  is  not  properly  termed  a  disability,  bnt  a  noun 

ability,  419. 
the  law  and  statutes  made  in  the  behalf  of  aliens,  espedally  of  foreign  ex- 

traction,  are  tobe  taken  strictly,  435. 
distinction  between  aliens  of  an  English  eztractioni  and  aliens  of  a  foreiga 
extraction,  421. 
AMERCEMENT. 

an  amercement  for  an  offence  done  distinguished  from  a  recogmiance  en- 
tered into  by  way  of  cautionary  security,  304. 
ARGUMENTS. 

as  to  the  argument  from  degrees  in  descents,  443. 
as  to  the  argument  from  pleading,  436. 
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ARGUMENTS-conHfitieil. 

the  argament  from  the  manDer  of  pleading  limited  :  for  the  barrenness  of  Ikw^ 
gaage  will  not  admit  the  exact  nature  of  every  case  to  be  represented  in* 
plei^ing,  437. 

trae  force  -of  the  precedents  in  the  time  of  the  commonwealth^  251. 

argament  from  the  absence  of  precedents^  ^7. 

solemn  jndgments  distingoished  from  resoloiiun  of  the  jndges,  «pon  referencr 
on  reports  to  them,  78. 

the  consequence  of  law  disMngoished  from  the  consequence  in  fact^  in  ar- 
gnment,  463. 
ATTAINDER. 

cases  of  attainder  are  to  be  distinguished  from  other  disabilities,  453. 

the  law  fatonrs  acts  of  restitvtion  of  blood  more  than  it  doth  acts  ef  na- 
turalization, 453. 

by  the  attainder  of  a  tenant  in  tail,  the  forfeited  estate  nused  out  of  the  te- 
nancy in  tail  is  a  qnalified  fee  simple,  V99. 

if  there  be  an  attaivder,  and  an  office  found  that  the  person  attainted  was 
seised  in  fee,  though  this  be  false,  he  that  had  right  cannot  enter  upon  the- 
King,  or  upon  his  patentee,  218. 

by  the  aUahukr  of  a  tenani  in  iaU^  the  forfeited  estate  rabed  out  ef  the  te- 
nancy in  tail,  is  a  qualified  fee  simple,  109* 

B. 

BARON  AND  FEME. 

Where  a  wife  leaves  her  husband  against  his  will,  he  is  not  liable  for  goods 
sold  to  her,  although  they  may  be  suitable  to  his  degree,  and  although  he 
did  not  allow  her  maintenance :  and  she  did  desire,  before  she  bought  the 
goods,  to  return  to  his  house.    Before  the  sale  and  dellTory  of  the  wares, 
the  hnsbaAd  did  forbid  the  plaintiffs  to  trust  his  wife,  2i9. 
it  is  a  reasonable  sapposition  that  the  wife,  who  b  allowed  to  be  bonsekeeper, 
and  to  manage  the  affairs  of  the  house,  hath  also  a  general  authmrU^  to  buy 
aeeessaries  for  the  family  and  for  herself:  and  if  she  borrow  money,  and 
bestow  it  upon  necessary  apparel,  the  hosbaod  must  repay  it,  i48. 
»  wUb  is  incapable,  in  the  eye  of  the  law,  lo  make  a  contract ;  and,  therefore, 
eawiot  by  contract  charge  her  husband  without  his  consent  pracedent  or 
•QiMeqnent,  330. 
M  ia  clearly  agaiaat  law,  that  the  wife,  whaterer  may  be  her  necesnty,  should 
Impawn  her  hnsband'sgoedsy  or  take  money  without  his  consent,  to  lay  out 
for  necessaries,  257. 
the  eositrad  of  a  fane  corert  cannot  bmd  her  husband,  unless  she  hai e  aa* 

antkoiHy  precedent,  or  ao  assent  subsequent,  240. 
Ike  wife  cannot  contract  ag^'inst  the  bnsband's  will,  becadse  she  cannot  retaio- 

agakiit  bis  will  what  she  ooatracU  for,  U3. 
when  it  appears  in  OTidenoe  that  the  wife  hath  left  her  husband  and  family 
•gainst  hie  will,  and  then  lakes  up  wares,  the  presumption  of  an  anthority  in- 
fact  ceaseth,  ^53. 
if  ao  action  be  brought  against  the  liiid>aQd  (or  goods  taken  up  by  the  wife  for 
the  family,  it  is  in  itself  prlin4>lm  a  food  eridence  against  the  husband  of 
aa  aotlmity  in  fact  giTOs  to  the  wlfe^  that  they  came  to  the  use  of  the 
husband,  if  nothing  be  proted  to  the  contrary  ;  as  that  his  eiewwrd  usually 
profided  all  things  for  the  family,  or  that  the  wife  was/ofMiltfm  to  takeup^ 
tfaia  goods,  or  the  meroer  to  dilifer  them,  262* 
in  an  action  against  J.S.  qpon  aeostract  by  his  wife  or  senrant,  for  wares,  &c» 
if  it  be  giTon  in  eridence  that  the  wife  or  serTantbought  the  like  before  opoA 
trust,  and  J.  S.  hath  pakl  for  it,  it  b  a  piesuDptif  e  erfdenoe  J.  S.  gate  autho- 
rity to  this  contract  also,  252. 
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SARON  AND  FEME— con/^ti^if. 

if  a  mercer  once  charge  the  husband  and  wife  in  trorer  and  confersioB  for 
wares  delirered  to  the  wife  without  the  husband's  consent,  and  again  deliver 
to  her  wares  without  such  consent,  he  shali  bring  another  action  of  trorer 
and  conversion  against  the  husband,  because  the  second  delirerj  will  be  an 
evidence  of  fraud  and  combination  between  the  mercer  and  the  wife  to  charge 
the  husband,  whom  the  mercer  knew  not  to  lie  consenting,  268. 

if  the  wife  has  been  in  fault,  and  desire  to  return  to  her  husband,  she  maj  be 
required  to  swear  to  obey  the  injunction  of  the  church.  If  the  husliand 
refuse  to  receive  his  penitent  wife,  without  satisfaction,  she  may  apply  to 
the  bishop,  as  the  common  parent,  and  offer  it ;  which,  when  accepted,  will 
restore  her  to  her  right  unblemished,  246. 

if  the  wife  give  satisfaction  of  her  penitence,  aithough  not  of  her  innocence, 
and  her  husband  will  not  alisolve  her,  the  law  will  restore  her ;  though  not 
absolutely,  jet  so  far  as  that  she  may  have  such  a  maintenance  as  the  condi- 
tion  of  a  penitent  person  reqnirei,  d46. 

if  a  wife  desire  a  separation  on  account  of  cruel  treatmeat,  she  may  be  al- 
lowed alimony ;  and  jet^  if  the  Ecclesiastical  Court  think  lit,  be  tied  tQ 
live  with  her  husband,  he  giving  caution  to  treat  her  well,  339. 

in  cases  of  complaint  by  a  vrife  of  her  husband,  as  soon  as  proof  is  made  of  the 
marriage,  maintenance  is  allowed  to  the  wife  to  support  her  during  the  suit, 
and  to  pay  the  eipenses  of  it,  34% 

if  the  husband  has  committed  a  fault  against  the  wife,  and  after  voluntary  se- 
""         paration  is  desirous  of  returning  to  her,  she  may  refuse  until  he  give  real 
security,  or  a  bond  to  obey  the  injunctions  of  the  chmrch,  345« 

It  is  an  error  that  there  must  be  of  necessity  a  separation  upon  complaint  by  a 
wife  of  the  cruelty  of  her  husband— -and  it  is  a  mistake  that  alimony  cannot 
be  demanded  in  cautA  prmcqtali^  239. 

if  a  wife  be  beaten  or  slandered,  she  cannot,  by  law,  compel  the  husband  la 
bring  his  action,  232. 

If  a  husband  join  with  rebels,  his  wife  may  leave  him,  S43. 

although  the  husband  allow  no  maintenance  for  his  wife,  she  cannot  take  up 
his  wares;  and  by  way  of  contract  charge  the  husband,  withovt  hia  apj^int- 
ment  or  direction  precedent,  or  consent  subsequent,  330. 

several  moieties  may  be  of  an  estate  tail,  as  well  as  of  a  fee  simple  between 
baron  and  feme,  559. 

a  wife  shall  be  presumed  a  native  wiMre  her  husband  lived  and  had  issuey 
unless  the  contrary  be  expressly  found  by  the  record,  416* 
BYE.LAW. 

a  by-law  to  prosecute  by  action,  and  to  arrest,  in  order  to  enforce  the  remedy^ 
is  good,  275. 

applkation  of  the  power  of  making  by-laws,  283. 

it  is  a  good  by-law,  that  none  should  lie  a  cooper  in  London  before  he  has 
made  a  piece  of  work,  to  be  approved  by  the  warden  of  tlie  company :  and 
if  the  warden  will  not  approve  a  man,  he  hath  no  remedy  but  by  complaint 
to  the  mayor  and  aldermen,  301. 

the  courts  at  Westminster  will  judge  if  the  by-laws  made  in  the  City  are  bene- 
ficial to  the  public,  and  therefore  good,  280. 

If  a  by-law  be  made  that  upon  doing  or  omitting  such  an  act,  the  party  should 
be  imprisoned,  it  is  naught.  For  it  is  the  end  of  the  suit;  the  party  hath 
no  remedy  to  free  himself  from  it,  and  tiwrefore  it  cannot  be  done  by  a  by- 
law. Where  the  by-law  b  a  money  mulct,  for  whidi  debt  wlH  lie^  and 
imprisonment  on  nonpayment,  it  is  good,  because  the  party  may  help  himself 
if  he  will,  by  paying  the  money,  or  putting  In  bml,  27<^. 
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CHARTERS. 

th«  early  practice  as  to  cbarterB  io  parliament,  ^1. 

although  a  charter  may  determine  a  liberty  or  franchise,  which  may  also  lie  iH 
grant,  yet  it  cannot  determine  such  a  franchise  as  doth  not  lie  in  grant,  279. 
COMMON. 

where  common  of  estoters,  or  of  pasture,  or  a  corody  is  certain,  and  the  right 
u  disturbed  in  one  year,  the  remedy  is  by  action'  for  damages,  not  to  take 
double  in  the  nejEtyear,  609^ 
tOMMON  COUNCIL. 

aa  act  of  common  council  resembles  an  act  of  parliament  inr  some  measure,*  31 5« 

the  common  law  allows  that  whichf  the  kw  of  6od,^  of  nature,  of  reason, 
appoint,  254. 

many  acts  of  the  common  council  of  the  city  of  London  haTO  no  other  founda- 
tion than  the  general  custom  of  making  ordinances,  20&.    - 
COMMON  LAW. 

unless  the  contrary  appear,  it  shall  be  presumed  that  all  lands  are  of  the  nature' 
of,  and  dtsposeable  according  to  the  common  law,  177. 

the  course  of  the  common  law  was  not  to  seize  the  land  for  debt,  eren  in  th4l 
Ring's  case,  if  the  goods  were  sufficient,  474. 
CONDITION. 

conditions,  118. 

performance  of  condition,  cv  prds*  388. 
CONSIDERATION. 

some  false  consideration  shall  atoid  the  King's  patent,  and  soind  not,  189*. 

ancient  rent  and  forfeiture  sufficient  consideration  to  raise  an  estate,  379. 
CONSTRUCTION. 

in  all  grants  and  devises  the  law  looks  upon  the  general  or  priAcipal  intent  of 
the  grantor  or  devisor;  and  will  uphold  it,  although  there  may  be  a  variance 
in  circumstances,  or  in  the  secondary^  or  consequential  intent,  388. 

the  law  will  explain  general  words  in  instruments :  but  where  the  p&rty  has 
expressed  in  other  parts  thereof  what  his  meaning  is,  the  law  will  not  make' 
contrary  exposition,  if  the  words  will  bear  it  as  largely  as  the  party 
explains  it,  98. 

general  words  to  be  construed  accotding  to  the  subject  matter,  116, 147/ 

where  a  certain  construction  can  be  made  of  the  words  io  the  deed,  it  is  in- 
justice to  make  it  void,  553. 

where  words  may  have  their  full  effect  by  one  construction,  and  for  another 
conjectural  arguments  only  are  adduced,  the  former  will  be  preferred,  173. 

words  void  for  the  purpose  for  which  th^y  were  introduced  into  the  instru- 
ment, yet'may  be  usetd  to  expound  other  doubtful,  40. 

an  act  or  thing  may,  by  construction  of  law,  be  void  to  all  purposes  as  if  it  had 
never  been,  so  that  all  persons  may  take  advantage  of  it.  It  may  be  void 
as  to  some  persons,  or  to  some  purpose  only.  It  may  so  be  void  as  that  he 
for  whose  benefit  it  is  to  have  it  made  voidj  may,  if  he  Will,  make  it  good  ; 
and,  if  he  do  so,  it  shall  be  good  as  against  him,  and  all  other  persons  ;  and 
in  the  mean  time  it  is  void  in  construction  of  law  as  against  all  persons  j  480. 

construction  must  be  made  with  reference  to  what  events  may  arise,  not  to 
what  actually  have  arisen,  99. 

where  the  law  is  clear  and  settled,  you  must  not  make  a  new  construction  and 
declaration  of  the  law,  because  of  inconvenience,  but  leave  that  to  be  reme- 
died by  the  parliament.  But  when  it  is  a  question  whether  this  be  the  law  of 
Hot,  the  argument  ab  mconvenienii  is  very  strong  ;  fur  it  is  not  to  be 
presumed  that  that  which  is  inconvenient  or  absurd  to  be  done  is  agreeable' 
to  law,  ^36. 

the  mere  force  of  the  words  is  not  so  much  to  be  regarded  as  the  true  intent,  39. 
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CONSTRUCTION--«ofil«ifiedl 

the  clear  literal  interpretation  of  wordi  may  be  departed  from,  if  they  will 

bear  another  sonnd  interpretation,  where  the  other  parts  of  a  will  manifest 

the  latter  intention  4  and  absurdities  and  contradictions  may  thus  be  ayoid- 

ed,  58. 
deeds  ought  to  haTe  simple  interpretation,  551. 
the  intent  of  the  party  is  to  be  pursued,  as  completely  u  possible,  in  the  cob« 

struction  of  words,  38. 
that  construction  be  made,  if  possible,  so  that  ail  the  words  may  stand,  if  they 

be  agreteble  to  law,  38. 
b  to  be  qfpreij  380. 

the  law  makes  a  reasonable  eiposition  of  agrettneots  ^nd  customs  set  forth  in- 
definitely, 07. 
it  b  all  one  by  construction  of  law,  as  if  there  were  exdusffe  words  of  what 

b  not  within  the  letter  of  the  custom,  SO. 
of  habendumi^  311. 
what  is  material,  and  what  not,  in  case  of  a  mbrecital,  Is. to  be  measured  as 

it  is  in  reference  to  the  instrument  In  which  the  misredtal  is,  335. 
of  the  King's  pardon,  133. 
an  act  of  parliament  Is  to  be  coustrued  according  to  the  general  intendment 

of  words,  133. 
acts  that  gWe  remedies  for  wrongs  done  to  be  taken  largely,  235. 
distinction  in  Construction  between  the  words  ^^from  the  death"  and  <^from 

and  after  the  day  of  the  death,*'  8. 
of  the  words  *<  comfmmUoif*^  and  ^^  communiarU^**  377. 
firo!  is  in  many  respects  In  legal  construction  the  same  as  ^^prw  atUeaj'**  55% 
release  or  surrender  of  a  contiogoi^t  estate  for  years,  369. 
COPYHOLDER, 

the   lord   cannot  enforce    the  surrenderee  to  be   admitted,  and   bocome 

tenant,  93. 
if  a  surrender  of  a  cot>yhold  be  presented,  yet  the  surrenderee  hath  no  more 

right  till  admittance  than  he  had  before  the  presentment.    He  hath  but  an 

inchoation  of  a  right,  21. 
who  dies  before  admittance,  had,  in  a  strict  sense,  no  right  to  the  tenement ; 

but  he  had  a  iciniillajurit^  a  jight,  in  the  larger  sense,  upon  a  contingency, 

t'.  e,  if  the  presentment  be  made,  he  had  a  right  to  compel  the  lord  by  a  suit 

in  Chancery  to  admit  him;  which  right  descends  to  his  heir,  25* 
if  the  surrenderee  should  enter  after  presentment,  before  admittance,  and 

make  a  lease  without  licence,  or  commit  any  other  act,  which  would  be  a 

forfeiture  in  the  copyholder,  yet  the  lord  can  take  no  adrantage  of  It  more 

than  the  act  of  a  mere  stranger,  33. 
where  the  admission  of  a  copyholder  is  recited  in  a  court  roll,  and  the  court 

roll  is  found  as  a  special  ferdict,  that  admission  is  not  part  of  the  finding  of 

the  Jury,  32. 
the  lord  bath  only  power  td  make  admittance  according  to  the  form  and  ef- 
fect of  a  surrender,  33. 
if  upon  a  surrender  of  copyholds  the  lord  admit  a  wrong  person,  he  may  after 

admit  the  right  person;  and  till  such  admittance  of  the  right  person^  the 

surrenderor  bath  the  estate,  33. 
he  who  is  entitled  to  a  copyhold  is  a  mere  stranger  as  to  any  possession,  or 

possessory  action,  till  admittance,  33. 
the  surrender  of  a  copyhold  binds  the  land  and  estate  and  interest;  so  that, 

if  it  be  presented  at  the  next  Conrt,all  mesne  acts  will  be  Toid  by  relation^ 

after  admittance,  as  against  the  surrenderee,  or  his  heirs,  24. 
if  copyholder  for  life  have  a  licence  to  lease  for  twenty^one  years^  if  he  so 

long  Hto,  and  lease  for  twenty-one  years  absolute,  it  is  good,  205. 
the  surrender  of  a  copyhold  binds  the  land  and  estate  and  interest ;  sa  that^ 
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COPTHOLDER-^oyi/tiitied. 

if  itbopMsentedatthenMCottiiyanidenieaotswftlbeToidbyrdatioD^ 
after  admittance,  as  against  the  tarrendereei  or  hb  heirs,  S4. 
CORPORATION.  ^     ^  -j  i 

the  King  may  erect  a  sodety  or  incorporation  for  the  increasing  or  rqpilating 

of  trade,  292. 
COVENANT. 

an  assignee  of  a  lease  by  estoppel  shall  not  take  adrantage  of  any  corenaat 

Lessee  by  estoppel  cannot  assign  any  thing  orer,  191. 
CROWN  GRANT. 

the  King's  intent  must  be  gathered  out  of  the  words  of  his  grant,  Ml. 
the  King  need  not  recite  his  own  or  other  men's  estates,  in  malting  a  new 

grant,  207. 
if  the  King  hating  a  base  fee,  $o  long  as  L  S.  have  issne  male  of  Mi  hod^ 

grant  the  land,  $q  long  a»  L  S.  haih  Issne  of  hit  body^  this  grant  is  Toid,  204. 
the  King  may  grant  without  reciting  an  estate :  but  wiien  he  does  redte,  a 

misrecltal  which  is  material  in  title,  Taine,  or  restraint  for  the  lienefit  of 

the  King,  It  shall  Titlate  the  grant,  190. 
a  recital  declares  the  meaning  of  the  King,  and  is  always  the  best  direction 

for  the  oonstmction  of  his  grant,  190* 
in  grants  of  the  King,  the  words  ex  certa  tdenUoy  mero  maiu^  et  gratia  tpe^ 

ciaUj  are  words  ^f  course,  and  do  not  take  away  the  presumption  ot  law, 

that  the  fact  alleged  in  the  patent  shall  l>e  taken  for  the  suggestion  of  the 

party,  193. 
recitals  in  patents*    Where  the  premises  of  a  patent  redted  Inaccurately  the 

estates  created  by  a  will,  those  estates  being  partly  tested  in  the  crown, 

but  referred  to  the  whole  will ;  and  the  habendum  of  the  patent  gate,  in 

terms,  estates  commensurate  with  the  estates  in  the  will  itself,  being  larger 

than  the  estate  spedfied  in  the  recital  •  this  nrisrecttal,  or  partial  r^tal  of 

the  King's  estate,  shall  not  necessarily  make  the  patent  torn,  181. 
where  separate  estates  in  fee  simple,  qualified  and  absolute,  are  in  the  King, 

with  other  Intertening  estates  of  the  same  lands  in  other  persons,  general 

wordt  in  the  habendum  of  the  iQpig'a  grani  of  the  lands,  being  suffident  to 

extend  to  all  the  separate  estates,  bnt  implying  one  entire  continuing  estate, 

cannot  pass  all  these  separate  estates,  181. 
where  the  King  intended  to  pass  one  estate,  and  the  patent  in  effect  passeth 

more  than  one,  the  King  is  deceited,  and  the  patent  is  toid :  and  when, 

instead  of  one^^tire  continntng  estate,  setentl  estates  in  fractions  are 

created  by  a  patent,  that  patent  is  TOid,  181. 
If  the  King  hating  but  for  twenty  years  grant  for  forty  years  it  is  told.    If 

the  King  granted  for  one  thousand  years,  or  such  other  long  term  as  would 

be  a  mortmain,  it  is  a  Toid  grant,  206. 
tlie  King's  grant  shall  be  taken  in  the  usual  and  common  sense,  iecundum  in* 

tentionem  regit;  and  not  in  deoqAumem  regii^  208. 
the  grants  which  Uie  King  makes,  he  makes  as  iiing,  and  as  King  he  ought  to 

be  informed,  that  his  purpose  may  take  effect ;  or  otherwise  as  King  he  shall 

atoldthem,  193. 
it  is  not  necessary  for  the  King  to  recite  how  an  estate  comes  to  him  by  at- 

tabder  or  otherwise ;  nor  what  estate  a  person  attainted  had,  195. 
dietlncdon  between  the  King's  grant,  and  the  grant  of  a  common  person,  212. 
the  King  cannot  hate  two  estates  in  fee  together,  where  they  are  Immediate, 

and  no  other  estate  between  them,  200. 
some  false  considerations,  and  some  false  suggestions,  shall  atoid  the  King's 

patent,  and  some  not.  189. 
the  King's  grant  Is  toid,  If  the  operation  of  it  is  prejudicial  to  a  third  per- 
son, 209. 
thai  the  King  is  decdted  in  the  granting  of  letters  patent,  how  to  be  sheifff,  402. 


INDEX  TO  THE  PRINCIPAL  MATTERS.  641 

CUSTOM. 

coamon  usage  ib  cilse  of  measahss,  hath  expounded  statutos.  lo  the  sale  of 
wood,  the  acres  shall  be  measored,  according  to  the  custom  of  the  coQDtry, 
67. 

the  le»  /oGt  must  be  taken  notice  of  by  eirery  man  at  his  peril,  when  intermed- 
dling with  the  concerns  of  the  place,  277. 

it  is  all  one  by  construction  of  law,  as  if  there  were  exclosire  words  of  what 
is  not  within  the  letter  of  the  custom,  30. 

in  cases  of  priTate  custom,  whatsoever  is  not  expressly  laid  to  be  the  custom  is 
all  one  with  a  negatiTO  or  exclusive  custom,  29, 30. 

that  is  B,partkular  custom  whereof  the  law  takes  no  notice  further  than  as 
it  is,  In  all  particulars,  pleaded,  30. 

the  custom  against  foreign  buying  and  foreign  selling  if  reaitOnable,  201. 

the  old  customs  and  franchises  of  the  city  of  London  may  by  their  ordinances 
be  applied  to  new  courts  consisting  of  members  of  their  corporation.  If 
new  companies  be  made  in  London,  the  regulation  of  4hem  comes  within  the 
compass  of  the  liberties,  customs,  and  franchises,  of  the  city,  297. 

it  is  an  ancient  custom  in  the  city  of  London  to  restrain  common^  brokers  or 
factors  from  exercising  that  trade  or  faculty  without  approbation;  and  also 
to  take  sureties  of  them  by  recognizance,  296. 

Ixindon  is  a  county  palatine,  and  the  Judges  take  notice  of  their  customs  and 
laws,  277. 

what  the  custom  of  foreign  bought  and  foreign  sold  in  the  city  of  London  is, 
293b 

the  reason  of  the  custom  of  foreign  bought  and  foreign  sold,  293. 

that  the  custom  of  foreign  buying  and  foreign  selling  extends  only  to  the  re« 
tailing  trade  is  totally  a  mistake,  294. 

the  custom  of  gavel-kind,  and  borough  English,  are  taken  notice  of  in  our 
law,  28. 

«  custom  as  to  descents  of  copyholds  may  be  so  laid  that  the  youngest  son, 
or  brother  of  the  purchaser,  though  not  admitted,  may  inherit.  If  a  cus- 
tom were  laid,  that  all  the  customary  land  within  a  manor  is  of  borough 
English,  or  g^?el-kind,  and  shall  descend  to  the  youngest,  or  all  the  sons, 
the  heir  in  borough  English,  or  gaveUkiod,  should  inherit,  although  the 
ancestor  had  not. been  admitted,  25. 

to  supply  defective  former  customs,  or  putting  new  remedies  where  required, 
is  good,  278.. 

a  custom  confirmed  by  act  of  parliament  distinguished  from  a  power  by  char- 
ter, or  a  custom  in  general,  to  make  by-laws,  278. 

a  custom  as  to  descents  of  copyholds,  may  be  so  laid  that  the  youngest  son,  or 
brother  of  the  purchaser,  though  not  admitted,  may  inherit,  25. 

if  a  custom  were  laid,  that  all  the  customary  land  within  a  manor  is  of  bo- 
rough English,  or  gavel-kind,  and  shall  descend  to  the  youngest,  or  all  the 
sons,  the  heir  in  borough  English,  or  gavel-kind,  should  inherit,  although 
the  ancestor  had  not  been  admitted,  25. 

if  a  particular  custom  is  set  forth,  whereof  the  law  takes  no  further  notice 
than  as  it  is  alleged^  there  the  custom  shall  be  taken  strictly  as  alleged,  and 
no  further,  26. 


DEAN  AND  CHAPTER. 

if  the  dean  receive  and  make  an  acquittance  for  rent  justly  duCi  to  the  Dean 

and  Chapter,  this  is  a  good  payment,  148. 
/et  a  Dean  cannot  demand  a  rent  due  to  the  Dean  andChapter,  148* 

2t 
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DEED. 

the  legal  iotentioo  is  to  be  taken  only  from  the  worde  of  a  deed,  S41* 
coDBtruclion  ought  not  to  be  against  the  letter  of  a  deed ;  yet  io  aome  cases  a 
strained  and  secondary  interpretation  may  be  admitted  to  aToid  absurdity, 
where  the  plain  intention  of  the  parties  in  the  other  parU  of  the  deed  is  to 
hare  it  so ;  otherwise,  where  the  intention  of  the  party  is  not  olear,  bnt  in 
efuiA^rlo  sis  it  were,  160. 
the  intention  of  the  party  is  the  guide  and  rule  in  deeds  as  well  at  in  wills : 
bnt  it  must  be  first  manifest,  not  merely  conjectural.  Seoondly,  It  must 
be,  not  a  foreign  or  collateral  intention,  but  drawn  out  of  the  body  of  the 
deed  itself;  and,  thirdly,  it  must  not  he  contrary  to  Ibe  letter  ;  for  that 
were  not  interpretari^  sed  condere,  168. 

whilst  the  words  of  a  deed  are  such  as  may  be  subserrient,  or  not  contrary  to 
what  they  may  be  extended ;  otherwise  when  they  are  expHn  and  positiTO. 
If  Judges  at  common  law  begin  to  recede  from  the  letter  of  deeds  to  equi- 
table constructions,  upon  foreign  coigectores  and  intendmentt,  they  will 
make  uncertainty  and  confusion  in  the  law,  64S. 

this  hath  been  done  too  much  of  late  tines,  543. 

etery  one  is  presumed  to  grant  that  which  he  may  lawfully  gsaoty  544. 

it  is  a  good  rule  that  where  an  estate  for  years  is  limited,  or  future  interest, 
and  when  it  should  begin  there  is  none  to  take  it,  that  it  shall  be  Toid, 
371. 

in  deeds,  91104  generaUier  diMfiim,  gev^alUer  est  inieUigendmm^  108. 

the  misreciUl  of  the  date  of  a  deed  may  be  essential— if  by  it  tbe  estate  be 
changed  from  what  it  should  be  by  the  intent  of  the  deed  appearing  in  Itself, 
then  the  misrecital  is  essential,  635* 

let  the  reference  be  ne?er  so  strict  in  the  words,  yet  if  the  Tariaaoe  be  imma^ 
terial,  or  if  there  be  certainty  sufficient  in  it  to  satisfy  the  Coart  that  it  is 
the  same  thing  which  was  intended,  the  Tariance  shall  not  hnrt.  But  other- 
wise it  is  where  it  does  not  appear  that  the  instrnmcat  referring,  and  that 
to  which  it  refers,  are  not  the  same,  637. 

the  change  of  the  date  of  a  deed  is  material  to  the  deed  Itself:  but  yet  the 
misrecital  of  it  may  not  be  material  within  the  instrument  referring  to  it, 
nor  as  to  the  estate  created  by  it,  586. 

proTiso  in  an  indenture  is  the  agreement  of  both  parties,  490. 

force  of  conjunction  in  deeds,  163. 

«  heir"  construed  as  a  designation  of  a  person  certain  ;  and  not  as  a  word  of 
Ihnitations  of  an  estate,  411. 
DENIZEN. 

signification  of  the  word  <<  dlrmaeis,"  433. 

the  common  way  of  denization,  and  ita  constrnotioD,  433t 
DESCENTS. 

it  is  not  aaouod^fvle,  either  that  the  naming  an  ancestor  who  is  under  an  in« 
capttcity  ^hall  bar  a  man  from  resordng  through  him  in  pedigree  to  another 
ancestor ;  or  that  he  shall  not  be  barred  where  he  needs  not  name  such  an 
ancestor,  441. 

if  the  heir  apparent  of  a  purchaser  become  by  bis  own  act  iaeapable  to  take 
land,  yet  his  uncle  or  grandfather,  or  other  cousin,  may  make  resort  in 
pedigree  through  him,  449. 

I>EVISE.  ....  .V       ^ 

the  question  upon  a  de?ise  is  not  what  the  operaUon  of  law  is  upon  the  words, 

but  what  the  testator  intended  by  it.   The  intention  must  be  gathered  from 

the  words  of  a  testator,  and  the  words  construed  according  to  the  letter  and 

legal  propriety  of  them,  where  nothing  qppear$  to  the  aovirargj  413. 

the  law  marshals  words  as  they  may  best  agvee  wkh  the  intent  of  n  de?isor, 

let  them  be  placed  in  never  so  much  confusion  and  disofder,  41. 
it  b  a^eed  rule  that  conslrsclion  of  a  wiU  bemade  aocoedsngtothe  oowstmc- 
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DEVISE'-coniinued. 

tion  of  grants  in  like  cases  at  the  cottmioo  law,  aolets  the  intent  of  the  tes- 
tator appear  in  the  will  itself  tliat  it  shovid  be  otherwise,  387. 

intent  to  be  collected  oat  of  the  will  itseif,  and  the  necessary  consequences  of 
the  absurdities,  and  onreaeonabloness  of  any  other  exposition  of  the  words,  40. 

that  constrnction  shall  be  made  which  makes  a  conformity  between  the  law, 
and  the  intent  and  words  of  the  devisor,  800. 

of  a  power,  or  authority  to  sell  land,  Is  within  the  eqaity  ef  the  Statute  of 
wills. 

and  held  to  be  a  good  devise  of  the  land  itself  within  the  letter  of  the  statute, 
and  the  vendee  Is  in  by  the  devisor,  110,  1 II. 

conatrued  to  be  executory  to  effectuate  the  intent,  400. 

cases  of  executory  devises,  309. 

an  oxecutory  devise  good,  although  8i]Eli{€et  to  a  dotfble  umSerlainty,  300. 

Sembie,  that  where  a  testator  implies  in  his  will  an  intention  to  buy  lands^ 
and  the  general  words  of  the  devise  comprise  them,  those  lands  shall  pass, 
although  bought  after  the  making  of  the  will,  660. 

that  I.  S.,  a  mere  stranger,  or  his  heirs,  shall  sell  land  ;  it  Is  fnere  power ;  the 
feoffment  or  release  of  I.  S.  or  the  minority  of  the  heir,  Siali  not  hinder 
theeale,  HI. 

to  J.  8.  and  his  heir,  or  to  J.  8.  and  the  heir  male  of  bis  body  In  the  singular 
number,  is  an  estate  of  inheritance,  43. 

of  a  term  to  A.  for  life,  remainder  to  B.,  is  not  good  as  a  remainder,  but  It  is 
good  as  an  executory  devise  of  the  possibility  to  B.,  377. 

by  A.  to  his  widow  **  to  dispose  at  her  pleasure,  and  to  give  it  one  of  her  sons, 
which  she  pleaseth.'*  If  this  be  a  power,  the  subsequent  coverture  of  the 
widow  does  not  disable  it ;  and  if  a  condition,  it  is  a  condition  depending 
on  the  power  to  alien;  and  in  neither  case  is  the  coverture  by  law  an  im« 
pediment,  110. 

of  land  for  so  many  years  as  one  shall  lite  is  void,  as  a  devise  of  a  chattel,  39. 

devisee  in  poiMssion  of  lands  without  entry  or  claim ;  to  some  purposes^ 
495. 

Dictum  recognited,  that  a  devisor  may  make  his  own  heir  take  by  porchase, 
hyo  plain  declaratioii  in  the  will,  413. 

of  lauds  to  A.  and  B.  and  their  heirs ;  A.  dies  without  issue  before  tiie  testa« 
tor,  who  does  not  republish  his  will  after  the  death  of  A. ;  fi,  takes  thtf 
whole  of  the  lands  In  fee  simple,  334. 
DISCLAIMER. 

dieelaimer  by  parol  inptii  and  open  record  distinguished,  494. 
DISSEISIN.      "^        '^  "^ 

A.  and  B.are  lessees  of  lanil  for  eighty  •one  years,  if  C.  so  long  live,  the  teffd 
to  commence  inftth^o,  mA  frofn  and  after  the  day  of  the  death  of  C,  fo^ 
thirty^one  years,  from  thenceforth.  A.  and  B.  enter  before  the  commence^ 
ment  of  the  term  of  eighty-one  years,  which  is  a  disseisin,  and  sospebds  the 
right  of  assigning  the  irUereae  termhd :  but  being  put  out  of  possession  br 
their  lessor  before  the  thirty-one  years  had  begun,  their  disseisin  is  purged^ 
and  that  future  interest  is  not  disturbed,  so  that  their  assignment  of  it  by 
indenture  is  good.  A  lessor  disseised,  who  had  Ho  right  to  the  perception 
of  profits  if  no  disseisin  had  lieen,  yet  may  enter  to  purge  the  disseisin.  A 
fortiorej  where  he  that  had  but  the  future  interest  disseiseth  lessors,  they 
may  enter  to  recontinue  their  right,  although  the  term  for  the  oemmeoee* 
ment  of  the  future  term  were  incurred,  16. 

If  a  stranger  disseise  such  disseisor,  this  would  not  revest  the  OMate,  10. 

if  he  that  halh  rentontof  land  or  a  seignory  disseise  the  terre-tenant,  his  seignotf 
or  rent  is  suspended,  but  not  turned  to  a  right.  As  sooo  as  the  disseisin  li 
taken  away,  he  is  restored  to  the  rent,  &c.  14. 

the  rent  in  such  case  to  incur  during  the  disseisin  is  recovefoblein  daaaagei,  lit 

if  disseisor  would  waive  his  possession,  the  disseisee  may  woi«olt|  feeiMst  hi 

3t  3 
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tnay  feco?er  his  costs  and  damages,  14. 

a  bare  disseisin,  before  a  fotnre  interest  commenced,  lams  not  tbe  estate  to  n 
right  without  some  alteration  after,  14. 

by  one  who  hath  a  future  term  of  years  in  the  land  hinders  him  to  grant  oTer 
his  term,  14. 

where  the  entry  of  disseisee  is  congeable  upon  tiie  disseisor,  tlie  tortious  fee 
will  bo  turned  into  a  rightful  particular  estate,  if  (he  right  of  the  freehold 
comes  any  way  by  act  in  law  to  the  disseisor,  though  for  a  less  estate.  Un- 
der a  disseuin  to  the  use  of  a  feme  she  takes  nothing  till  agreement :  but  if 
an  estate  be  to  her  or  to  her  use,  it  is  in  her  till  the  husband  disagree,  117. 

a  disseisor  upon  a  disseisor  shall  be  liable  to  his  chaiges  as  Iob^  as  tie  disseisin 
is  in  force,  10. 

feoffor  in  trust  is  not  by  his  entry  like  another  trespasser.  He  is  not  a  dis- 
seisor unless  he  occupy  expressly  against  the  consent  of  the  feoffee,  488. 

where  a  husband  was  akuaUjf  sebed  in  fee  simple  qualiiied  nnder  a  grant  of 
the  Crown,  with  remainder  to  strangers  in  tail,  remainder  to  the  husband 
and  his  heirs  for  another  qualified  fee  simple  estate  ;  and  dying  so  seised, 
the  firat  fee  determines,  and  the  strangers  enter,  and  that  remainder  to 
them  being  spent,  the  heir  of  the  husband  enters  in  respect  of  the  second 
qualified  fee,  query,  if  the  widow  shall  be  endowed ;  the  estate  whereof  her 
husband  was  adualfy  seised  being  determined,  208. 


E. 


ECCLESIASTICAL  COURT. 

it  is  to  be  presumed  that  the  ecclesiastical  court,  being  judges  of  a  cause,  shall 
do  right,  UQ. 
ENTRY. 

where  one  hating  an  interest  in  the  land,  but  no  right  of  entry,  does  enter, 

the  law  construes  this  a  suspension  of  his  interest,  14. 
when  a  deed  or  agreement  is  made  for  a  tenancy  at  will,  an  alteration  of  the 

estate  before  an  entry  as  tenant  at  will  determines  the  will,  500. 
if  tenant ;itir  outer  me  bargain  and  sell  land  for  years,  the  baigainee  hath  the 
possession  before  entiy  or  claim :  but  to  some  purposes  it  is  a  possession  in 
law  only,  405. 
at  the  decease  of  a  tenant  at  will,  who  is  also  tenant  pur  outer  om,  he  who  is 
to  take  the  estate  by  act  of  law  will  be  prior  in  time  to  him  who  is  to  take 
by  entry.    The  act  of  law  takes  effect  instonterf  the  entry  will  leaToan 
interTal  of  time  necessarily,  409. 
where  lands  giren  to  or  to  the  use  of  the  husband  and  wife  (before  marriage) 
I  in  special  tail,  the  fine  or  feoffment  of  the  husband  is  no  discontinuance  of 

the  entail  for  more  than  half  of  the  land  so  settled,  660. 
ENTAILS. 

where  there  is  a  bar  to  the  entail,  there  is  no  remitter  to  the  refersion  by  the 
sUtute  3^  H.  8.,  8. 
ESTATE. 

a  limitation  to  the  use  of  trustees  and  their  heirs,  till  they  ha?e  ie?ied  a  cer- 
tain iaiui.of  money)  seems  to  be  a  fee  simple,  507. 
limitations  of  estates  to  be  construed  in  doTises  to  agree  with  the  rules  in  law 
as  in  deeds,  307. 
ESTOPPELS. 

by  reciUl,  544. 

there  can  be  no  estoppel  by  generalities,  544. 
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EVIDENCE. 

weight  of  the  city  chartnlaries  as  erideDce,  310. 
EXECUTION.  ' 

as  to  goods,  there  is  do  differeDce  between  an  execution  by  elegit^  or  hyjleri 
facias  npon  the  death  of  the  defendant.  A  writ  of  execution  upon  lands, 
which  bore  teste  in  the  life  of  the  defendant,  may  be  executed  after  his 
death,  469. 

npon  a  recognizance,  or  judgment,  if  either  the  plaintiff  or  defendant  die 
before  the  writ  of  execution^  there  roust  be  a  scire  facias* 

writ  of  elegit  was  sued  out  upon  a  judgment  obtained  by  sdre  facias  against 
the  conusee  of  a  recognizance ;  and  the  connsee  died  before  execution,  jet 
the  execution  was  good.  As  the  statute  creating  the  elegit  has  not  made 
any  proTision  concerning  the  abatement  of  it  by  the  death  of  the  defendant, 
It  ought  to  be  construed  as  other  process  of  execution ;  which  doth  not 
abate  by  death,  where  the  defendant  hath  no  day  in  Court,  464. 

the  clause  in  the  writ  of  elegit  commanding  the  extent  to  be  upon  warning  of 
the  defendant,  and  in  his  presence,  is  but  a  recommendation  to  the  sheriff^ 
not  a  precept  to  make  the  writ  Toid  if  disobeyed,  464. 

if  the  execution  had  not  been  well  made  by  reason  of  the  decease  of  the  de- 
fendant, it  is  absolutely  Toid,  not  Toidable  only,  464. 

where  T.  C.,  seised  of  certain  lands  in  fee,  acknowledged  a  Statute  Staple  to 
A.  and  H. ;  and  the  conusees,  after  his  decease,  sue  out  an  extent  on  the 
statute  during  the  minority  of  hb  heir;  and  in  the  writ  of  extgndifiuias^ 
there  are  these  words,-— nirf  aUcud  hwredi  infra  miaiem  exisieniijure  haredi^ 
tario  descenderufUj  the  execution  of  this  extent  being  had  during  the  mi* 
norUy  of  the  Aecr,  is  absolutely  Toid,  although  the  heir  consented  to  it,— 
and  not  Toidable  only,  476. 

in  process  of  execution,  though  the  sheriff  do  not  all  that  is  commanded  him, 
if  he  hare  warrant  to  do  what  he  doth,  it  is  sufficient  for  the  party,  472. 

npon  a  judgment  in  ejectment,  if  the  defendant  die  after  the  writ  of  possessioa 
taken  out,  yet  the  execution  may  be  made  by  the  sheriffs,  468. 

executions  are  to  be  faronred,  468. 
EXECUTOR. 

shall  not  be  charged  in  debt  for  default  of  the  testator  in  the  performance  of 
a  contract  in  law,  228. 

an  executor  may  bring  an  action  of  debt  for  not  setting  out  tithes  in  the  life 
of  the  testator,  227. 

an  executor  may  bring  an  action^on  the  case,  on  a  promise  in  law  te  pay 
money,  225. 
EXTENT. 

if  the  sheriff  extend  the  lands  of  an  heir  within  age,  it  is  Toid,  472. 

if  after  a  judgment  of  statute  acknowledged,  under  the  statutes  of  West.  2. 
c.  5.  13  E.  1.  and  27  E.  3.  the  conusor  sells  the  land,  and  the  extent  is 
laid  upon  the  purchaser,  who  interrupts  the  conusee,  he  shall  hold  orer. 

And  so  it  is,  if  after  the  land  is  extended  in  the  conusor's  possession,  he  con- 
Toys  away  the  land,  and  the  grantee  or  feoffee  enters  on  the  conusee,  he 
shall  hold  orer,  511. 
EXTINGUISHMENT, 

if  tenant  for  life  be  disseised,  and  release  to  the  disseisor,  it  is  a  question 
whether  the  estate  for  life  he  not  so  extinguished  that  the  rerersioner  may 
enter,  notwithstanding  Lord  Coke's  opinion,  Co.  Litt*  276.  a.,  498. 
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FACTORS, 

factory  is  itself  no  trade,  313. 

if  one  of  two  joint  partners,  being  foreigners,  bvy  cloths  on  the  partnership 
account,  and  sends  them  to  the  other  in  London,  he  may  s^l  them  in 
Blackwell  hall  without  being  an  admitted  factor,  298. 

the  same  office  which  is  now  borne  bj  persons  called  factors,  was  anciently 
borne  by  those  called  brokers,  296. 

the  law  doth  not  allow  a  fee  opon  %  fep,  bnt/or  mere  necessUg,  where  it  can* 
notie  oihertme^  42, 
FINE, 

when  tenant  in  tail  joins  in  lerying  a  fine,  tiie  old  use  of  the  entail  cannot 
result,  A50. 

the  declaration  of  the  use  of  a  fine  follows  the  ownership  of  the  landf,  554. 

the  fine  leried  by  the  uncle  of  an  idiot  hinders  not  the  son  of  the  uncle  to 
inherit  the  idiot,  439. 

lease  for  years  to  begin  presently,  and  lessor  coniinnes  in  possession,  fine  by 
lessor  with  non-claim  shall  bar  the  lessee,  13. 

two  joint  tenants  lery  a  fine ;  the  declaration  of  the  nse  by  one  of  them  af- 
fects one  moiety  only  of  the  lands,  553. 
«  H  tenanl  for  life,  remainder,  or  reversion  to  B.  in  fee  levy  a  fine ;  declaration 
of  the  nse  by  B.  does  not  bar  the  estate  for  life  in  A.,  554- 

if  tenant  in  tail,  remainder  to  him  In  fee,  levy  a  fine,  a  fee  passeth.  The  fee 
is  raised  opt  of  the  estate  tail,  ^55. 

A«  being  tenant  for  life  of  one  moiety  of  lands,  remainder  to  B.  and  his  wife 
in  tail,  with  reTersion  to  A.  in  fee ;  and  B.  and  his  wife,  tenants  in  tail  in 
possession,  with  reTersion  to  A.  in  fee  of  the  other  moiety.  The  fine  of  A. 
and  B.  good  against  A.  although  B.  alone  declared  thenses  of  the  fine,  553. 

pDUTeyance  to  the  use  of  H.  M.  and  his  heirs,  nntil  he  fail  hi  payh^  to  much 
money,  and  after  to  P.  V.-*-H.  M.  failing  in  payment,  becomes  tenant  at 
sufferance ;  he  makes  a  lease  for  five  years,  and  a  release  upon  it ;  and  the 
relessee  enters  ;  this  turns  the  interest  of  P.  V.  to  a  right;  a  fine  then  levied 
of  the  lands  by  H.  M-  to  the  relessee,  and  non-claim  for  five  years  bars  that 
right,  547. 

Inhere  A.  is  tenant  for  life  of  a  moiety  of  lands,  with  remainder  to  B.  in  tail ; 
and  B.  is  tenant  in  tail  in  possession  of  the  other  moiety,  with  reversion  in 
the  whole  to  A.  in  fee; — the^ne  of  A.  and  B.  as  to  botii  moieties,  wili 
enure  to  uses  declared  by  B.  alone,  to  himself  in  fee.  For  as  to  the  first 
moiety,  the  fine  destroyed  the  reversion ;  and  as  to  the  second  moiety,  it 
worked  a  discontinuance,  547. 

lease  is  to  commence  at  a  future  day,  and  lessor  is  disseised ;  fine  by  dis- 
seisor after  that  day,  before  the  future  interest  has  come  into  possession 
and  non-claim  within  five  years,  shall  bar  the  lessee,  13. 

In  such  case  fine  by  reversioner  after  that  day  wiUi  non-claim  MIX  bar  the 
lessee,  13. 

the  estate  which  passes  from  a  tenant  in  tail  to  the  conusee  in  levying  a  fifne 
is  a  fee,  and  he  cannot  grant  the  estate  tail ;  therefore,  if  the  nse  must 
result  according  to  the  estate  granted,  it  must  be  a  fee  also,  550. 


H, 

HABEAS  CORPUS. 

upon  a  writ  of  habeas  eorjnu  of  priTilega,  and  only  to  sbew  canse  why  the 
party  ihoiild  not  Mjoy  bU  privily  in  tJiB  Common  Pleas,  tlwt  b^og 
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HABEAS  CORPUS^cantmued. 

Batisfiedy  the  Court  may  at  their  discretion  remaBd  (he  prisoner,  and  Dot 
meddle  with  the  other  canses  returned  upon  him.  When  the  cause  is  re- 
turned upon  a  habeas  corpus  of  priviiege,  it  shall  not  be  taken  strictly  as 
other  pleadings  are,  but  the  return  may  be  supplied  and  supported  by  evi- 
dence of  fact,  record)  custom,  or  the  like,  984. 

where  a  writ  of  habeas  corpus  runs  ^^  to  return  the  body  with  the  day  and 
cause  of  the  impriionment,"  the  actual  day  of  the  taking  is  seldom  ma- 
terial, so  that  it  be  before  the  serring  of  the  writ,  275. 

If  it  should  be  conceived  to  be  material,  the  party  may  move  for  an  amend- 
ment of  the  return  ;  but  it  is  no  cause  for  discharging  the  party,  275. 

%  return  upon  a  habeas  corpus  of  privilege  iieed  not  to  be  certain,  as  other 
pleadings  are ;  and  tbe  matter  returned  may  be  supplied  by  other  matter  in 
fact,  287. 

writs  of  habeas  corpus  of  privilege,  distinguished  from  writs  of  habeas  corpus 
ad  sui^fidend,  out  of  the  Crown  Office  in  the  King*s  Bench,  289. 

a  return  upon  an  habeas  cofpus  Is  to  be  taken  less  strictly  than  the  pleading 
of  a  prescription,  270. 
HABENDUM, 

construction  of,  181,  &c. 
HEIR.  ' 

the  law  will  not  make  construction  that  a  testator  intended  eordingincies  to 
disinherit  an  heir,  5b. 

the  word  <<heir"  is  frequently  taken  for  all  the  heirs  collectively  ai  well  at 
a  single  indifidual  heir  after  the  death  of  a  named  tenant  for  life,  42. 
HOLDING  OVER, 

Ulthongh  limitations  by  wills  or  by  way  of  use  for  some  estates  to  cets^,  and 
others  to  rise  up,  on  non-payment  of  sums  of  money,  are  created  by  the 
Statutes  of  Uses  and  of  Wills,  the  reason  of  holding  over,  when  the  money 
is  not  paid,  is  grounded  on  the  common  law,  and  not  upon  any  words  In 
either  of  the  statutes  concerning  uses  or  wills,  509. 

where  a  limitation  is  of  a  chattel  estate  for  a  term,  where  it  is  certain  in  the 
comqiencefflent  and  end,  though  the  lessor  or  his  heir,  or  he  that  hath  the 
next  estate,  enter  on  the  term  wrongfully,  he  shall  not  hold  over,  but  is 
put  to  his  remedy  for  the  mesne  profits ;  and  this  is  so,  even  If  die  eviction 
be  lawful,  by  a  dowress,  or  the  like,  509. 

where  a  limitation  was  in  a  settlement  made  before  marriage  of  A.  to  the  use 
of  trustees  and  their  heirs  until  they  should  raise  certain  portionary  sums 
of  money,  if  net  paid  at  a  fixed  time  by  A. :  and  the  portions  were  not 
then  paid ;  and  the  trustees  permitted  the  assignees  of  A.  to  enter  &nd  take 
profits  of  the  lands  b^ond  the  amount  of  the  portions ;  still  the  trustees 
may  afterward^  enter  and  hold  over  to  raise  the  portions,  509. 
INFANT. 

it  is  clear  the  flithev  is  not  chargeable  at  the  common  law  to  muhitaln  his 
children,  257. 

in  those  acts  which  cdncei-n  the  disposition  of  an  estate  or  interest,  tite  rea- 
son of  the  law  turns,  in  case  of  infancy  or  coverture,  upon  the  point  of 
prejudice,  or  not  prejudice,  unto  this  interest,  117. 
INNKEEPER. 

an  innkeeper  is  liable  to  the  admmisiraior  of  an  intestate  for  the  l6ss  of  the 
intestate's  horse,  whilst  in  his  care ;  there  is  a  contract  or  assumpsit  in  law 
between  the  innlceeper  and  the  gnest;  the  Injury  suffered  is  not  a  tort 
only,  223. 

the  law  forceth  the  innkeeper  to  receive  the  guest's  horse,  else  an  action  vrill 
lie  against  him.     So  as  to  preserving  goods,  227. 

If  the  gnest  pay  not  the  bill,  the  innkeeper  may  detain  his  horse,  or  mfty  bring 
an  action  for  lodging)  tec.  withont  any  spootel  eetttract,  237. 
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JURISDICTION. 

io  the  time  of  the  commonwealth,  jarisdictioD  wu  giTsn  to  the  Court  of 

Chancery  in  cases  of  alimony,  251. 
if  ecclesiastical  or  marine  matters  come  before  the  common  law  jodgesy  they 

mast  take  notice  of  the  ecclesiastical  or  marine  laws,  343. 
in  causes  matrimonial  and  testamentary,  a  sum  certain  or  goods  in  specie  may 
be  sued  for  in  the  ecclesiastical  court ;  but  generally  not  in  other  cases  ec« 
clesiastical,  although  damages,  and  sums  to  be  ascertained  in  the  conclusion 
by  the  Court,  may  be  there  acljudged  io  other  causes,  240. 
IliEASES. 

a  lease  for  100  years,  to  commence  ten  years  after  the  death  of  B.,  is  good  in 

interest,  and  presently  assignable,  4. 
if  lease  be  made  for  years  to  begin  at  a  day  to  come,  and  the  lessor  continue 
in  possession  beyond  the  time  of  commencement  of  the  lease ;  yet  the  lessee 
may  grant  the  same  oTer,  11. 
concurrent  leases,  04,  135. 

bishops  may  make  concurrent  leases,  lease  upon  lease,  eferj  fetry  for  twenty 
years  together,  so  there  be  none  in  being  at  once  exceeding  twenty-one 
years,  101. 
if  a  deed  be  dated  the  30lh  of  Feb.  and  a  lease  be  limited  to  begin  from  the 
date,  it  shall  not  be  Toid,  but  begin  from  the  deliTery;  for  the  limitatioa 
was  impossible,  534. 
there  needs  no  reservation  of  power  to  lease  upon  copyholds;  the  lord  may 

grant  them  according  to  the  custom,  177. 
0cclesiastipal  leases  under  the  restraining  statutes,  7. 
ecclesiastical  lease  to  A,  for  the  life  of  A.  and  B.  and  C,  he  hath  but  oue 

entire  estate,  376. 
if  lessee  of  a  term,  to  begin  aftet  a  former  term,  leaseth  all  the  lands  by  in* 
denture,  for  twenty-one  years,  to  begin  presently,  this  is  a  good  lease  by 
estoppel,  between  the  parties,  545. 
if  A.  by  indenture  lease  lands  which  are  not  his,  habendum  from  a  day  to 

come  ;  this  is  a  good  lease  by  estoppel  for  that  time,  645. 
a  lease  which  works  partly  in  interest  cannot  work  at  all  by  estoppel,  544. 
if  a  lease  be  mad^  to  begin  at  Michaelmas,  and  before  the  day  a  stranger  en- 
ter, the  lessor  is  disseised ;  yet  the  future  interest  of  the  lessee  is  neither 
diTOsted  nor  turned  to  a  right.    And  if  the  disseisin  continue  till  after  Mi- 
chaelmas, that  interest  may  be  granted  oyerf  4. 
an  indefinite  power  to  lease  for  lives  or  years,  so  as  upon  eTory  lease  to  be 
made  in  possession  the  old  rent  be  reserved,  and  onerery  lease  in  reTersioo, 
double  the  old  rent  be  reserved,  will  justify  the  granting  of  leases  in  re« 
yersion,  8. 
leases  in  reversion  under  indefinite  power,  when  restrained;  when  not  re« 

strained  ;  and  bow  they  must  take  effect,  04. 
possession  of  lessor  and  lessee,  93. 
the  possession  of  lessee  for  years  is  sometimes  called  the  actual  possesdon  of 

the  reversioner,  though  improperly,  405. 
if  a  former  lease  be  misrecited,  so  as  the  name  of  the  lessee  be  mistaken, 
or  the  like,  the  lease  which  is  limited  to  begin  after  the  lease  so  mbrecited 
shall  begin  presently,  541. 
tenant  in  tail  may  make  a  lease  for  twenty-one  years,  though  the  reversion 

be  in  the  Crown,  106. 
if  A.  lease  to  B.  at  will,  B.  is  not  tenant  at  will,  till  entry.    If  A.  lease  to 
B.  for  twenty-aqe  yeajs,  to  begin  presently,  a  is  not  lessee  for  years  tUl 
he  enter,  490. 
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LEASES— conliipttfed. 

lease  to  A.  for  twenty-one  yean  to  begin  at  Michaelmas,  remainder  to  L  S. 
for  twenty-one  years  more,  there  is  a  priTity  between  them ;  and  after 
Michaelmas,  it  is  an  estate  to  A.  in  possession  if  be  enter,  remainder  to 

where  a  lease  is  misrecited,  and  a  second  lease  is  limited  to  begin  after  it,  U 
the  misrecital  be  in  a  point  material,  the  second  lease  begins  presently  :  bat 
if  the  reference  be  never  so  strong,  yet  if  the  Tariations  be  in  a  point  ma* 
teriai,  it  shall  begin  after  the  end  of  the  first  lease,  5S4. 
where  A.  halh  a  lease  for  the  life  of  himself  and  two  others,  B.  and  C.  and 
grants  the  land  for  the  life  of  himself,  or  for  the  life  of  B.  or  C,  this  passes 
the  whole  estate,  and  freehold,  for  the  life  in  qnestion  ;  and  there  is  only  a 
contingency  or  possibility  that  it  may  come  back  to  the  grantor,  876. 
the  reservation  of  several  rents  does  not  malLO  several  terms,  7» 
lease  for  twenty-one  years  to  A.,  and  after  the  eipiration  of  thirty-one  years, 

then  to  A*,  for  forty  years,  the  latter  term  is  a  future  interest,  7. 
if  lands  are  given  to  two  for  their  lives,  remainder  after  their  deaths  to  their 
executors  or  administrators  for  forty-one  years ;   if  they  surrender  or 
otherwise  determine  their  estates  for  lives,  the  forty-one  years  begin  pre- 
sently, 370. 
and  so  it  is  if  they  had  granted  away  their  term  for  forty-one  yean,  and 
after  surrendered  their  estate  for  lives,  the  grantee  might  have  entered  pre- 
sently, 370. 
if  a  lease  be  made  to  begin  at  Michaelmas,  and  before  the  day  a  stranger  enter, 
the  lessor  is  disseised ;  yet  the  future  interest  of  the  lessee  is  neither  di- 
vested nor  turned  to  a  right.    And  if  the  disseisin  continue  till  after  Mi- 
chaelmas, that  interest  may  be  granted  over,  10. 
the  statute  3S  H.  8.  c  28.  gives  power  to  such  persons  only  to  lease,  who  bad 

of  themselves  no  power  to  make  leases  before  that  act,  134. 
by  the  13  Eliz.  c  10.  a  Dean  and  Chapter  may  lease  to  A.  for  twenty-one 
yean ;  then  to  B.  ike  next  yeary  for  twenty-one  years,  to  begin  from  the 
making,  &c. ;  and  soto  C. ;  and  all  the  leases  will  stand  together,  135. 
land  given  to  I.S.  for  eighty-one  years,  with  remainder  over  to  B.  for  thirty- 
one  yean,  the  remainder  depends  on  the  term  for  eighty-one  yean,  £. 
not  so,  if  the  second  term  be  created  by  another  deed  after  the  term  for  eighty- 
one  yean,  6. 
that  a  lease  for  years  should  be  totally  uncertain,  is  against  the  rule  of  law : 

but  it  may  be  good  as  a  freehold  under  circumstances,  30. 
if  a  lease  tii  ette  be  in  a  point  material  misrecited,  in  a  new  lease  of  the  lands 
(granted  to  another  lessee,  habendum  from  the  end  of  Ike  former  misrecUed 
lease) — ^this  shall  begin  from  the  making  of  the  new  lease,  as  if  no  such 
former  lease  had  been ;  for  where  a  lease  is  misrecited,  there  is  no  such 
lease  as  that  to  which  the  reference  is  made,  640. 
lessee  for  yean  enters,  and  makes  a  lease  at  will,  lessee  at  will  enten,  and 
dies,  lessee  for  years  hath  an  actual  possession  to  all  purposes,  without  any 
other  actual  entry.  The  lessor  might  lease  to  a  stranger  without  entry  upon 
a  tenant  at  sufferance,  496. 
lease  to  A.  for  twenty-one  yean,  to  begin  at  Michaelmas,  remainder  to  I.  S. 
for  twenty-one  yean  more,  there  is  a  privity  between  them  ;  and  after  Mi- 
chaelmas, it  is  an  estate  to  A.  in  possession  if  he  enter,  remainder  to  I.  S.,  5. 
land  given  to  I.  S.  for  eighty-one  years,  with  remainder  over  to  B.  for  thirty- 
one  years,  the  remainder  depends  on  the  term  for  eighty-one  yean.    Not 
so,  if  the  second  term  be  created  by  another  deed,  after  ^e  terra  for  eighty- 
one  years,  ft. 
a  man  may  make  a  lease  at  will,  to  b^in  futurely ;  the  lespee  may  enter  atthe 

future  time,  and  be  tenant  at  will,  499. 
lease  for  yean  to  b^in  presently,  and  lessor  continues  In  possession,  fine  by 
lessor,  with  nonclaim  shall  bar  the  lessee,  13. 
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UHITATION. 

to  hare  aa  estate  oease  and  rtse  agaio,  the  proper  words  are  Miei  quoiief^  203. 

there  shall  not  be  a  fee  upon  a  fee  by  Umitatioo  of  use*  By  devise^  or  con- 
tingencj,  or  escheat,  it  maj  arise^  perhaps,  in  some  cases^  557. 

resemblance  of  executory  derises  and  contingent  remainders,  400. 

limitation  to  the  right  heirs  of  one  to  whom  no  estate  before  limited  by  the  in- 
strument improper,  551. 

it  is  a  clear  rule  in  law,  where  an  estate  is  limited  to  two,  and  the  one  is  ca- 
pable the  other  not,  he  that  is  capable  shall  take  the  entirety,  387. 

limitation  to  the  hetr  of  an  ancestor,  where  the  ancestor  does  not  take  before, 
improper,  i,  e*  improper  if  it  he^meant  to  make  ike  ancestor  a pwr^uuer^  551* 

perhaps  a  difference  is  between  a  limitation  of  uses  on  a  feoffment,  and  a  co- 
tenant  to  stand  seised  to  uses,  4. 

feoffment  of  lands  in  London,  hahendmm  to  the  feoffee  and  his  heirs,  after  the 
death  of  the  feoffor,  is  a  Toid  kabendmn  in  the  whole.  But  it  had  been 
habendum  to  him  and  his  heirs,  ikU  edate  to  begin  after  ike  deaik  of  ike 
feoffor^  the  latter  clause  only  had  been  toid,  630. 

till  Shelly's  case,  it  was  long  dlebated,  whether,  when  an  estate  was  limited  to 
St  nan  for  life,  remainder  to  the  heirs  nalei  of  his  body,  whether  the  heir 
did  not  take  as  a  purchaser,  58. 

grant  to  J.  S.  eT  prAtogenito  jaio.^If  J.  S.  hare  then  no  son,  the  Words  are 
Toid.  So  a  grant  to  a  man  et  kanredij  if  kanredi  be  taken  as  a  word  of  pur- 
chase, not  limitation,  is  toid,  43. 

if  lands  be  granted  to  A.  for  life,  remainder  to  his  first  son,  and  the  heirs 
males  of  his  body  ;  and  for  default  of  his  issue,  to  B. ;  it  is  clear  that  sack 
bsne  goes  not  to  the  issue  of  A.,  but  to  the  issne  of  his  first  son ;  and, 
therefore,  if  the  first  son's  issne  fail,  it  shall  go  to  B.,  and  not  to  the  other 
sons  of  A.,  33. 

a  Toid  limitation  of  time  for  the  commencement  of  a  lease  is  eqnifalent  to  no 
limitaUon  of  time  at  all,  039. 

limitations  of  uses  distinguished  from  derises,  387. 

the  law  makes  no  difference  on  a  limitation  by  will,  or  by  way  of  use,  in  the 
ekpressfons  <^  till  such  a  sum  be  paid,"  and  <^  till  such  a  sum  migkt  be 
paid,"  008. 

perhaps  a  difference  is  between  a  limitation  of  uses  on  a  feoffment,  and  -  co¥e> 
nant  to  stand  seised  to  uses,  4. 

when  the  determination  of  the  estate  is  uncertain,  as  if  land  be  limited  to  one 
till  such  a  debt  be  raised,  and  such  a  sum  be  paid,  and  then  if  the  heir  or 
retersioner  hinder  the  raising  of  the  money  by  taking  the  profits,  he  shall 
not  take  adtantage  of  his  own  wrong ;  it  is  at  the  election  of  the  grantee  to 
bring  his  action  or  to  hold  orer,  03. 

where  a  moiety  of  lands  were  esttied  <<  on  A«  B.  ike  Met''  for  life,  with 
remainder  in  special  tail  to  <<  A.  &  the  ^cmngerf'  and  the  other  moiety  was 
settled  on  <<  A.  B.  iheyoungery''  in  special  tail ;  <«  and  for  default  of  such 
Issue  the  remainder  of  the  whole  premises  io  the  use  of  the  right  heirs  of 
ike  eaid  A.  B.  for  ereri"  without  specifring  <<  the  elder,"  or  *<  the 
younger."  This  ultimate  limitation  was  held,  under  ike  dronmetancesj  to  be 
In  fsTonr  of  A.  B.  the  younger^  547. 

A.  being  lessee  of  lands  of  the  ohaneellor  of  St.  Paul's^  for  the  life  of  himself, 
and  of  his  two  sons  B.  and  C,  grants  all  his  estate  therein  to  trustees  to  the 
dse  of  himself  for  life,  and  after  his  decease  to  the  use  of  Rebecca,  Us  wife, 
for  her  life,  and  after  her  decease,  to  the  use  of  his  son  B.,  and  his  heirs, 
the  whole  esute  of  A.  is  tested  in  himself  by  the  first  limitation  ;  and  by 
the  third  limitation,  a  use  b  executed  in  B.,  and  his  heirsi  by  way  of 
sprfnglngiise,  8Sr3,fr6. 
LONDON. 

London  resembled  to  counties  pelatine ;  and  the  cotirtfe  aft  WestftiiMltr  ought 
to  take  notice  that  there  h  In  Loflddn  a  Oottrt  of  Mayof  aad  AMelmen,  379. 
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LONDON— con/tnti^d. 

Ae  pvwtir  of  iko  City  of  London  to  imke  by-laws  ifl  greater  tluiil  flHit  of  or- 
dinary corporations  or  companies,  379* 

it  hath  been  usual  for  the  corporation  of  the  City  of  London  t^  take  new 
grants  upon  the  entranee  of  every  King  afce#  his  predecessefs  death ;  and 
the  law  allows  tbem  to  be  pleaded  as  t^nJ^MHtton^y  though  th^  words  be 
drnnw  ei  concedimWf  979. 

if  the  City  of  London  grossly  abase  theif  power,  a  quo  wmrmUo^  or  informa- 
tion of  that  nature,  may  be  brought  against  theoiy  98l« 

the  cHy  of  London  has  power  OTOt  foreigners  for  matters  of  trade  done  within  . 
their  liberties,  304. 

tike  franehiBe  in  the  city  of  making  by-laws  et  ofders  to  appl)^  new  sonnd  re- 
medies in  new  emergencies,  is  eipressly  coaftrmed  ia  pafliamenC,  991. 

the  rich  merchants  and  tradcrrs  of  Londos  iMjgia  to  dedlae  the  Ireedaai  ef  the 
city,  or  to  bear  publie  oAees,  398. 

in  the  Mayor's  Court  of  the  City  of  London,  the  use  is,  that  ddae  eiiaU  fte  a 
eonHant  lawyer  there  bat  the  common  pleaders.  Bat  etery  mtn  tmj^  ia 
his  oapft  canse^  have  his  own  counsel,  901. 


M. 

MAXIMS. 

aliud  est  prohibere,  aliud  non  dedfcere,  267. 

bonum  ex  causft  integr^,  malum  ex  aliquk  parte,  929. 

contra  expressa  rerba  nuila  flat  interpretatid,  329. 

exceptio  probat  regnlam  in  casi'bos  nen  exceptis,  961* 

exp^it  reipubllcc  nt  sit  finis  litfmn,  969. 

expressio  eomm  qui  tacitk  Insunt  nihil  operatnr,  47, 54,  9t0m 

frustra  direetir  prohibetar,  qndd  ex  obfiqao  fieri  potest,  Ml» 

indefinitnm  ssque  poliet  nnirersali,  169. 

id  dubiis  presnmendum  est  pro  rege,  461* 

inutile  est,  nisitoti  sententi^  perspectft,  de  aliqu^  parte  dubitare,  461. 

leges  posteriores  priores  contrarias  ahrogant,  432. 

lex  in  ejus  bonum  maxima  constrnitur  in  cnjns  beneficinm  efficitur^  600* 

lex  non  operatnr  inntilia,  200. 

mnlta  transennt  cam  nnlTOrsitate  quae  seorsim  non  transennt,  90. 

nemo  dat  quod  non  habet,  428. 

non  admittitnrejns  rei  exceptio,  cujus  petitur  dissolutio,  12. 

Hon  praesumitnr  pluralitas,  658. 

non  tam  attendenda  est  proprtetas  Terbornm  quam  remtt  s%irificatio,  40. 

omne  majns  in  se  continet  minus,  609. 

presnmptio  donee  probetar  in  contrariam,  370. 

principia  non  sunt  probanda,  447. 

quando  duo  jura  concurrnnt  (n  nn&  personft,  aeque  est  atf  in  dftersis,  7.  ^ 

qnaiido  plus  fit  quam  fieri  debet,  Tidetnr  etiam  ipsnm  flert  qaod  fltciendnm 

est,  105. 
quilibet  potest  rennntfare  jurt  pro  se  rntrddoete,  483. 
quod  generalfter  dictum,  genemliter  est  inteHtgendom,  108,  ^BO^ 
quod  restringendi  causa  additar  in  casii  Ebmini  Regis,  n  MAtm  stl,  Titiat 

chartam^  199. 
retatio  est  ad  prexfrnmn  antecedeotem  itisi  impedfAtar  sdatoaCia,^  551.^ 
saspennmero  ubi  Terbornm  proprtetas  attenditur  remm  sensna  atniMKttfi  171  • 
▼erba  transposita  nen  operantnr  mntationer  seifstttf,  59t. 
Yigilantibus  et  non  dormientibns  jifra  stditenitfnt,  9^9. 
utile  per  inatile  non  yitiatur,  104^  529, 541,  542. 
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MEASURES. 

by  the  common  law,  and  common  jpiactice  ezponndiog  it,  the  measures  of  wine 

and  of  ale  or  beer  differ,  73. 
MERGER* 

in  many  cases  a  tortions  fee,  where  there  is  an  accession  of  a  lawful  freehold, 

shall  be  resolved  and  melted  into  it,  10* 
where  a  lessee  of  a  term,  to  commence  at  a  future  day,  disseises  the  lesser,  the 

term  shall  not  be  merged:  otherwise  if  a  disseisor  lerya  fine,  or  make  a 

feoffment  of  the  premises,  14. 
a  rightful  term  may  be  drowned  in  a  tortious  fee ;  but  a  tortious  fee  cannot  be 

turned  into  a  term  for  years,  though  rightful,  10. 
in  many  cases  a  tortious  fee,  where  there  is  an  accession  of  a  lawful  freehold^ 

shall  be  TesoWed  and  melted  into  it,  6,  10. 
a  rightful  term  may  be  drowned  in  a  tortious  fee ;  but  a  tortious  fee  cannot 

be  turned  into  a  term  for  years,  though  rightful,  10. 
MORTGAGOR. 

case  of  a  mortgagor  continuing  in  possession,  and  he  was  •tenant  at  suffer- 
ance, not  at  will,  488. 
MORTMAIN. 

the  law  considers  that  a  term  eighty-one  years  land  is  Toid  for  a.  mortmain,  7. 

N. 

NATURAUZATION. 

construction  of  the  acts  of  naturalization,  463. 

naiuraUzaiion  of  individuals,  distinguished  from  that  of  whole  nations,  43S. 

as  to  the  relation  of  acts  of  naturalization,  455. 

in  order  to  break  any  rules  of  law  or  descent,  by  an  act  of  naturallzationi  it 

must  contain  special  proTisions  for  that  purpose,  462. 
in  acts  of  naturalization  the  naturalization  is  generally  restrained  by  express 

words,  to  the  time  of  passing  the  act^  or  to  the  b^^inning  of  that  setsiou 

of  parliament,  465. 


o. 

OBEDIENCE. 

ciTil,  450. 

military,  456. 
OCCUPANCY. 

occupancy,  382,  490. 

special  occupancy,  381. 

reason  of  occupancy,  403. 

occupancy  explained.    Special  occupancy  is  but  quasi  an  occupancy,  491. 

one  sort  of  occupancy  is,  where,  by  the  death  of  tenant  pur  outer  m,  not 
only  the  freehold  is  in  abeyance,  but  there  Is  also  Kpossessio  vacua.  In 
such  case  the  estate  is  gained  by  entry.  The  other  is  when  the  frediold  is 
in  abeyance,  hot  the  possession  is  in  some  other  person.  In  that  case  the 
law  casts  the  freehold  on  the  person  in  possession.  Waiter  of  occupancy. 
Merger  of  estate  for  years  or  at  will  in  an  estate  by  occupancy,  491. 

no  man  can  be  occupant  by  doing  an  injurious  act,  498. 

an  estate  by  disseisin  may  be  turned  into  an  estate  by  occupancy,  498. 

tenant  pur  auier  vie  makes  a  lease  for  years,  and  dues,  the  lessee  for  years  is 
occupant,  498. 

if  lessee  for  years,  becoming  occupant,  disclaim  the  estate  by  occupancy}  it 
will  not  rerire  the  estate  for  years,  493. 
OFFICE. 

at  the  common  law,  if  an  office  found  (he  title  of  the  King  to  a  freehold,  im 
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party  had  no  remedy  by  traTerse,  or  monHram  de  droU.  Bat  If  the  title  of 
the  party  were  found  in  the  same  office,  he  might  then  hare  his  mangirana 
de  droU*  In  this  case  he  could  not  enter  on  the  king;  but  he  might  enter 
on  the  king's  patentee.  In  all  cases  where,  by  the  common  law,  one  might 
liaTe  a  momtrans  de  droU^  or  traTerse,  against  the  King,  he  might  enter 
upon  his  patentee,  218. 
an  office  found  by  a  commission  out  of  the  exchequer  is  not  an  office  of  en- 
titling but  of  instruction,  where  the  King  was  entitled  before ;  and  serTes 
only  to  instruct  the  King's  officers  of  the  certainty  of  the  land,  that  it  may 
be  put  in  charge ;  and  not  to  create  a  title  in  the  King.  An  entry  may  be 
against  such  office  of  instruction,  %W» 


P. 

PARLIAMENT. 

the  ancient  usage  of  parliament,  and  the  law  of  parliament,  are  the  same 
thing,  334. 

it  doth  not  belong  to  the  judges  to  judge  of  any  law,  custom,  or  priYilege  of 
parliament,  where  the  questions  arise  within  the  parliament,  329. 

where  a  question  upoti  the  pri?ileges  of  parliament  arises  upon  an  action  at< 
common  law  out  of  parliament,  nothing  hath  been  more  frequent  than  for 
the  judges  to  dellTor  their  opinions  concerning  it,  330. 

liberty  of  speech,  not  reporting,  nor  questioning  out  of  parliament  what  is  said 
In  parliament,  are  of  the  essence  of  the  parliament,  334. 

it  is  clear  that  a  member  of  the  House  of  Commons  ought  not  to  be  arrested 
at  the  suit  of  the  party  upon  mesne  process  whilst  parliament  is  sitting^  335. 

prifilege  of  parliament,  as  not  to  be  obstructed  in  the  personal  performance  of 
parliamentary  duty,  distinguished  from  pri?ilege,  without  the  walls  of  par- 
liament, of  the  respective  members  personally,  or  for  their  servants,  where 
parliamentary  duty  is  not  impeded,  334. 

a  general  tupersedeat  in  cases  of  privileges,  to  cease  all  process  during  die 
sitting^  of  parliament,  is  against  law,  544. 

it  is  a  breach  of  privilege  to  distrain  a  horse,  or  goods,  of  a  mem1)er  of  par- 
liament, which  he  hath  with  him  for  his  use,  whilst  he  attends  by  com- 
mand, 350. 

the  privilege  of  parliament  extends  not  to  prevent  a  distress  for  rent  or  other 
duty  in  the  country,  353. 

usage  as  to  proceedings  on  actions  against  a  parliament  man,  other  than  by 
arrests,  34^ 

ancient  practice  upon  cases  of  privilege  from  arrests  in  the  Common  Pleas,  286. 

the  reason  of  the  opinion,  that  an  arrest  of  a  member  of  parliament  in  execution 
could  not  be  avoided,  is — the  maxim,  that  if  execution  be  once  done,  the 
party  can  never  be  taken  again  in  execution,  if  he  be  discharged  of  ex- 
ecution, 339. 

TOtes  in  either  house  of  parliament,  singly  in  the  absence  of  the  parties  con- 
cerned, are  not  so  binding  but  the  judges  must  decide  according  to  what 
they  conceive  the  law  to  be,  although  their  opinions  be  contrary  to  those 
votes,  333. 
PATENT. 

where  the  King's  grant  implies  a  warranty,  he  ought  in  honour  to  make 
good  his  grant  to  the  patentee,  204. 

where  the  King  intended  to  pass  one  estate  only  in  a  patent,  which  in  effect 
passes  more  than  one,  the  patent  is  void,  because  the  King  is  deceived. 
Where  the  King  intended  to  grant  one  entire  cenftntitfig  estate,  and  estates 
infractions  are  created  by  the  patent,  this  does  not  pursue  the  intent,  and 
the  patent  is  void,  202. 
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fifflprv,  whether  a  pttMtifl  void  npou  iktlnre  of  payment  of  the  coBsideratimi^ 
where  the  graot  was  made  by  the  King  for  money  to  be  paid  to  the  Encbe- 
qoer  at  a  certain  fotnre  day,  188. 
PAYMENT  OF  MONEY. 

unqcceMary  payments  (under  eoloar  of  ri^ht)  upon  f tatvtet  staple  and  re^ 
cognizances  upon  33  H.  8.,  are  properly  examinable  in  Chancery,  462. 

Boney  reeeWe^  under  colour  of  a  right,  whether  to  be  refunded,  ^ucrtf.  The 
executor  of  one  who  reeeives  money  under  colour  of  aright,  cannot  be  com- 
pelled to  repay  It,  0. 

Toluntary  payment,  9,  M^ 
PEDIGREE. 

incapacity  of  those  through  whom  a  pedigree  is  derired,  distinguished  from 
that  of  those  through  whom  the  title  is  taken,  439. 
PLEADING. 

erery  man's  plea  shall  be  taken  most  strongly  against  himself,  399. 

In  a  replCYin  it  is  sufficient,  if  it  appear  on  the  record,  that  the  arowtl  bath 
just  cause  to  distrain,  though  not  ii^do  eifarma^  as  he  hath  set  forth  ;  for 
the  Court  must  judge  by  the  whole  record,  533. 

the  hrinfing  of  an  action  is  but  a  demand  of  one's  right  in  a  legal  way,  134. 

If  defcuidant  piead  a  record  in  bar,  and  the  plaintiff  replies  non  tidreeord;  and 
«  reeofd  is  certified,  varying  in  the  digr  only  ;  it  is  good,  notwIthnUodt'D^ 
ffoph  a  petit  Tatiaace,  hM. 

an  Indictment  for  stealing  goods  of  an  unknown  person  m  good;  or  for  murder 
of  an  unknown  person,  313. 

an  act  of  common  oonocU  must  be  pleaded  entire :  but  the  independent 
clMPLifli  shall  not  Titiate  each  other,  315, 

where  the  action  of  trover  and  Gonversion  Is  against  the  husband  and  wife, 
Am  huehnnd'f  name  is  put  in  only  fot  conformity  to  the  law.  If  the  wife 
die  before  judgment*  the  action  is  gone  ;  when  judgment  is  given,  it  is 
egMBSt  both ;  the  wife  may  he  imprisoned,  and  taken  in  execution  as  well 
as  the  husband ;  and  if  she  snrrlve,  sbo  shall  be  charged  alone ;  and  his 
eucuters  shall  be  free^  $63. 

if  an  action  be  brought  by  or  agaiost  the  husband  upon  a  contract  by  the 
idWi,  wiUeh  binds  ^  bosband,  either  in  respect  of  his  commaiKi  preofdent, 
•r  eniiiflqinent  assent  to  it,  tfie  dedaratjon  must  be  of  a  sale  t^ario  the 
husband,  271. 

possession  in  law  and  possession  in  fact  distinguished,  495. 

tergamee  al  lands  for  jMttr&  before  epitry  #r  cUinx  hath  an  actual  posses«ion  tor 
some  purposes,  495. 
FOWEaS. 

nature  of  poweoa,  119, 113«  .hSt. 

It  stands  with  the  reason  of  law  to  consider  and  weigh  the  nature  of  the  estato 
at  the  time  of  creating  the  power ;  if  the  estate  in  which  the  power  is  exe- 
cutable were  in  possession  or  in  rerersion,  construction  is  to  be  made  aUiety 
€i  titier  where  the  wanis  of  the  power  are  indefinite  and  general,  94. 

pewevs  being  grown  general,  they  are  come  to  be  favoured  by  the  law,  91. 

the  words  of  powers  make  the  law,  92. 

In  case  of  a  bare  power,  an  infant,  or  a  feme  corert,  may  transfer  an  estate  as 
an  instrument  or  conduit  pipe  of  one  who  is  able—as  an  infant  may  giee 
live^  on  a  feoffinont  as  an  attorney ;  so  may  a  leme  covert,  thoi^  at  be  to 
her  own  husband,  109. 

bare  audiorilles  nM  to  be  takon  strictly,  91. 

Meloke  words  in  peepers  (as  that  tenant  lor  life  maf  at  any  lime  aaake  leases 
for  twentyioiio  years),  are  by  ennatrnetloa  of  kiw  bowded.  They  are  but 
aaagieoments  between  the  pertivy  and  eppoanded  ne  ottmr  MimwDtt  md 
agreements  are,  97. 
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the  eonUrqctlou  of  povera  dots  Qot  either  whoUj  follow  the  reMoa  of  estates 
at  comoMm  law,  nor  whoUf  the  reaaon  or  law  of  uses  before  the  oonstructton 
of  general  words  in  private  powers,  as  it  is  also  in  acts  of  parliament,  116. 

one  act  may  ezecate  two  distinct  powers,  114. 

powers  not  ooUateral,  116. 

powers  in  conveyance  to  uses,  and  in  doYises,  dtstingnished,  111. 

powers  reserved  npon  settlements  of  estates  by  way  of  use  are  to  be  taken  fa* 
▼onrably,  and  not  strictly,  80. 

powers  of  revocation  and  powers  of  creating  new  estates  and  leases  are  of  the 
same  original.  Of  the  two,  powers  of  revocation  seem  to  be  the  less  fa- 
voured. We  now  construe  them  notes  conditions  bnt  as  limitations.  8o 
powers  to  make  leases  have  a  rtl)eral  constrnction,  91. 

if  an  infant  feme  sole,  to  whom  a  general  power,  not  ebllateral,  of  leasing  b 
given,  and  she  take  husband  and  then  make  a  lease,  it  is  voidalile,  116. 

A.  conveys  land  to  the  use  of  B.  and  his  heirs,  with  power  of  i evocation.  A. 
may  release  or  extinguish  this  power,  115. 

so  if  the  power  be  reserved  to  A.  aed  his  heirs,  it  is  extingiiifthabte  by  the  heirs 
of  A.,  to  whom  k  descends,  115. 

when  the  person  who  revokes  gains  by  the  lessor  of  the  estnte  revoked,  it  is 
not  a  mere  collateral  power,  but  extinguisbable  by  feoffment,  1 15. 

without  doubt  power  may  be  in  feoffment  to  the  nse  of  A.,  that  A.  may  make 
leases  whether  within  age  or  of  foil  age,  or  covert,  or  sole,  115. 

the  reason  why  in  any  cases  of  powers,  infancy,  or  covertave  hinders 
the  e(i;ecQtion  of  them,  is  in  respect  of  the  prejodioe  to  the  person  re« 
voking,  118. 

be  who  heth  a  power  to  make  leases  for  three  lives,  may  make  tkem  fbr  two 
lives,  10. 

i^ere  there  is  a  power  to  make  any  leases  for  twenty-one  yeats,  or  three 
lives ;  though  the  words  mention  not,  whether  soch  leases  shall  be  in  pos- 
session or  reversion,  nor  restrain  Hie  power,  yet  a  lease  canaot  be  made  at  a 
day  to  come,  by  soch  an  indefinite  power,  although  the  lands  be  in  lease  at 
the  ereetiea  of  the  power,  00. 

on  the  construction  of  a  jointaringpower  in  the  settlement  of  Uads,  104. 

vh^ve  words  of  reservation  of  rent  are  sufficient  to  carry  rent  according  to  a 
power,  there  an  addllien  contrary  to  it  rimll  not  vitiate  the  reservation :  but 
the  addition  shall  be  void,  utile  per  muHle  non  vMiatur^  104. 

the  instrument  creating  the  power,  having  directed  a  particular  rent  to  be  re* 
served,  a  reservation,  informal  in  respect  of  the  persons  to  whom  the  rent 
is  made  payable,  will  carry  the  rent  to  the  remainder-men :  1>eGause  the  In- 
formality consisted  in  surplusage  only;  and  the  words  of  the  actual  reserva- 
tion satisfied  the  power,  83. 

construction  of  powers  of  revocation,  with  or  withont  pewer  tp  dectere  new 
uses. 

powers  of  revocation  resemble  conditions,  118. 

powers  of  revoking  upon  conveyances  to  uses,  of  limiting  new  uses  or  estates, 
or  creating  estates,  and  the  like,  had  their  original  from  the  statute  of  V 
H.  8.  of  Uses.  At  first  many  doubts' were  made  upon  them ;  andit  wes  said 
they  should  be  taken  strictly,  90. 

He  that  hath  power  to  revoke  hiay  do  it  for  part  at  one  time,  pKst  et 
another,  91. 

if  a  conveyance  be  to  the  use  of  J.  S.  and  the  heirs  of  his  body^  with  power  for 
him,  or  the  heirs  of  his  body,  to  uuike  leases^  the  heir  of  his  body,  being  a 
feme  covert,  vnihotU  her  husband^  er  inbii(i»  cannot  make  sneh  a  leasoi 
whilst  the  disability  continues,  108* 

if  tenant  for  life,  who  hiitti  power  lo  make  leMM^  dwast  walk  Ui  fitate,  his 
power  is  gone,  01. 


840  INDEX  TO  THE  PRINCIPAL  MATTEItSi 

POWERS^-cofiUmiecf. 

it  he  grant  a  rent-charge,  or  acknowledge  a  statate,  and  after  make  a  leaae^ 

according  to  his  power,    the  lessee,    (as  some  hold)  shall   be  subject 

thereto,  01* 
PRACTICE. 

the  constant  perpetual  practice  in  the  ecclesiastical  court,  is  to  be  noticed  iu 

courts  of  law,  237. 
PRECEDENTS. 

weight  of  precedents,  where  the  record  is  not  to  be  found,  SIO. 
PREROGATIVE. 

the  prerogatives  of  the  Crown  are  daily  determined  between  the  King  and  hit 

subjects  in  the  Coprts  at  Westminster,  by  the  common  law,  330. 
PRINCIPAL,  AND  AGENT. 

a  surgeon  who  is  sent  for  by  the  wife  or  servant  of  A.  B.  to  visit  his  sick 

child,  can  recover  the  bili  only  upon  an  express  contract  by  A.  B.,  or  upon 

a  presumption  that  A.B.  gave  his  wife  or  servant  authority  to  send  for  the 

surgeon,  256. 
the  law  presumes  that  it  is  for  the  advantage  of  the  lessee  for  years  to  have 

the  freehold,  against  which  presumption  it  admits  no  proof,  494. 
the  authority  of  Niii  Prim  and  Westminster  Hall  decisions,  distinguished, 

UU 
mistake  vitiates  a  precedent,  3^4. 
If  a  servant  formerly  employed  to  buy  wares  for  the  use  of  a  fismily,  buy  still, 

continuing  in  the  family,  the  master  is  liound  by  it :  but  if  an  eipress  pro« 

hibition  he  given  to  the  tradesman  not  to  sell  to  that  servant,  the  power 

which  he  had  in  law  ceaseth,  267. 
if  a  contract  be  made  by  a  servant  which  binds  the  master,  whether  he  con« 

sented  before  it  is  done,  or  after,  yet  the  declaration  in  debt,  or  in  an 

action  of  the  case  upon  an  assumprii  against  the  master,  must  be  upon  a 

supposal  of  the  contract  to  have  been  made  by  the  master  himself,  ^0. 
if  a  common  servant  take  up  wares  for  the  family,  it  is  no  presumptive  evi<« 

dence  of  au  authority  in  fact  from  his  master,  U% 
a  servant's  contract  is  supposed  to  be  good  upon  an  autlK^rity  given  by  the 

master  himself,  which  may  be  recalled,  367. 
the  law  looks  on  tlie  contract  of  the  wife,  which  she  makes  for  the  husband, 

as  the :  contract  of  a  servant,  and  good  only  as  far  as  the  authority 

goes,  331. 


R. 

RECOGNIZANCE. 

a  recognisance  at  common  law  was  but  a  bond  acknowledged,  302. 
if  a  recognizance  bear  date  in  April,  and  a  defeasance  be  made,  reciting  a  re- 
cognisance made  in  May,  it  cannot  be  construed  that  those  are  both  one  by 
any  certainty  in  the  recognizance  or  indenture,  537. 
RECORDS. 

in  the  time  of  Sir  Edward  Coke,  and  before  him,  there  was  not  the  freedom  of 
access  to  records  which  there  has  been  since,  349. 
RECOVERY. 

where  an  estate  tail  was  of  the  gift  of  the  King,  and  the  reversion  granted  out 
In  fee,  and  reconveyed  to  the  Crown  in  fee,  a  recovery  suffered  by  the  te« 
'  nant  in  tail  barred  the  issue,  notwithstanding  the  statute  of  34  and  36  H.  8. 
€•  20.  The  true  construction  of  that  act  i8,-^heirs  in  tail  are  not  bound 
by  such  recoveries  only  as  shall  be  suffered  by  grantees  in  tail  of  the  Crbvnuy 
where  the  reversion  continued  in  the  Crown  from  the  time  of  the  original 
grant,  402. 
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rerersion  in  the  King  after  estates  of  freehold  in  a  common  person  preserves 
all  estates  and  remainders  subsequent  to  the  King's  reversion  from  being 
^  ^   barred  by  a  recovery  by  that  common  person,  214. 

if  the  King  had  made  a  gift  in  tail,  remainder  in  tail,  before  34  H.  8.  c.30.;  a 
common  recovery  would  have  barred  both  the  estates.  So  at  this  day  it 
will  where  the  particular  estates  are  made  by  a  common  person.  Though 
it  touches  not  the  King's  remainder  or  estate ;  yet  it  shall  touch  those 
which  produced  It,  210. 
REFERENCE. 

reference  to  a  will  good  enough  for  so  much  as  appears  in  the  will,  197. 

the  record  being  referred  to  the  verdict,  may  be  amended  by  it  if  need  lie,  8. 
REGISTRY.  ^  ■ 

r^ter  of  contracts,  322. 
REMAINDER. 

remainder  or  future  interest,  4, 5. 

the  law  expounds  remunder  and  reversion  as  one  and  the  same  thing  In  com- 
mon acceptation;  though  not  in  pleading,  yet  in  fines  and  grants,  99. 

<^  remainder''  construed  in  a  grammatical  sense,  98. 

contingent  remainder  destroyed  by  merger  or  surrender  of  particular  estatOiai 
much  as  by  a  feoffment,  395. 

a  remainder  for  years  hath  not  that  dependency  upon  the  precedent  particular 
estate,  as  a  remainder  of  freehold  bath,  370. 

two  terms  being  granted  by  the  same  deed,  and  no  intervenient  estate  between 
them,  it  is  In  law  one  estate ;  or  at  the  least  the  latter  is  an  immediate  re- 
mainder, 9. 

If  tenant  for  life  grants  the  land  to  A.  for  life,  remainder  to  fi.  for  the  life  of 
tenant  for  life^  the  remainder  is  void,  376. 

two  terms  being  granted  by  the  same  deed,  and  no  intervenient  estate  between 
them,  It  is  in  law  one  estate ;  or  at  the  least  the  latter  Is  an  immediate  re- 
mainder, 10. 

land  granted  to  A.  for  life,  remainder  to  B.  for  the  life  of  A.,  is  not  only  a 
possibility  of  an  estate  to  B. :  but  B.  hath  a  present  remainder,  which  he 
may  grant  over  during  the  life  of  A.,  379. 

in  a  covenant  to  stand  seised,  limitation  was  to  a  covenantor  for  life,  and 
after  to  the  use  of  trustees  for  eighty  years,  if  B.  so  long  live,  and  after 
his  decease  to  C.  son  of  the  covenantor  in  tail.  Query  if  the  possibility 
that  B.  might  overlive  the  eighty  years,  will  make  the  remainders  con- 
tingent, 486. 

expiration  of  thirty-one  years,  then  to  A.  for  forty  years,  the  latter  term  is  a 
future  interest,  7. 
REMITTER. 

a  right  remediless  is  in  law  no  right,  and  no  remitter  lies  upon  it,  14. 
REVENUE. 

the  king's  revenue  is  for  the  public  good  ;  wherefore^  in  doubtful  cases,  the 
judges  ought  to  interpret  the  law  most  in  favour  of  the  King,  461. 
REVERSION. 

reversion,  what,  131. 

reversion  after  an  estate  tail,  not  considerable  in  iaw^  552. 

possibility  of  reverter,  377. 

it  is  sufficiently  agreeable  to  the  rule  of  law,  that  the  person  (intended  to  take) 
be  iti  e$$e  when  the  remainder  falls,  401. 
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scanriLLA  juris, 

oc  retrospect  to  seiiio*  SB% 
jSTATUTE, 

tfae  usual  pcactiee  hx  passiiig  bills  ^  ^o  ad4  s(^9ra|  prorUp^s*  9«QV7  o(  which 

takes  off  from  the  eoactiog  part,  ia  whatsooTer  part  of  tbf;  9UI  tkiegf:  may  b« 

placed,  128. 
general  wordg  in  a  statute  do  not  enpililp  contrary  tp.  rpl^  of  laif  9  1,08^ 
general  words  of  statutes  ^all  i^ot be  constpued  ao  aa tp  tak^aiwaj  the  par« 

ticalar  customs  of  London ;  because  they  are  confirmed  by  act  ^f  irififi 

ment,  319* 
qualified  construction  of  general  words  in  acts  of  pi^rliament,  U7« 
where  more  operations  than  one  are  intended  by  ao-act  of  p^rliamau^  ^jl||^law 

willmakaapriority  apcordifigto  th^  ordei^of  oatuc%andth^  ii^ten^oitJ^/Micty 

4liB. 
there  is  no  estoppel  against  an  apt  of  parliament^  134* 
fq  act^  of  parliaip^nt  the  sfiTecal  clanses  are  aa  so  many  sflTer^  ai:tH  Uf^may 

be  pleaded  with  an  <<  inier  aUa.^*    An  act  of  paijiia^ept  ^ay  b^i  i^  part  a 

public,  in  piMTt  a  piii^te  apt«  4L5. 
an  estate  in  re?ersion  hath  b^eii  la  ajl  constanctions,  qC  ^eedi  pif^  for  an 

estate  m  fiiiWQf  aadt  uoti in.  po^sessioa;  a  forti^, lfi^^sl^ oC pp^^Uaiip^t, 

131. 
tfae  law  will  not  allow  general  words  to  reroke  or  alter  any  nsrti^lar,  statute 

whena  sufih  wocda  mnjs  h%va  tl^dir  propef)  open^tioiv.^bpijt  s^l^seiQOi^n 

or  alteration,  127. 
wherA  a  priiil^,Qc  ff«edqm  frpin  1^  lysst^inl^  ia  once  tptfdly;  qffuilyed,  H  shall 

noti  he  takea  away  by  general  wpidfi-f^  ^  statute;  cur  by.  a,^  act,  of  a  third 

person  to  which  he  who  hath  the  priYilege  or  freedoq^  is  not  consent- 
ing, 404. 
H. bUer  daosemay, by  th^Tulia ot  reiwP  ar^  Iah^.^NP^wAi^'WIV.  qbicora 

or  ambiguous  clause,  40. 
a^  to  the  confirmation  by.  acti  o&  pejrliamut,,  ^t$^ 
the  1  EUe.  la  a  disablbig  statnte,  and  musfcba  conUrued^strictJIy,,  l^t^, 
the  stfit.  of  ^St  £.  3«  is  talien  stmtly.  ae««r4iiig  tp  t)us  Ig^t^r^  4S|»^ 
Magna  Gharta,  S4,S94,44g. 
West  2.  c.  1&,  403, 469,  470,  473. 
I»  B.  1.,  474, 470, 468, 6A(k 
27  E.  1.,  610. 

6  E.  3.  c.  1.  and  ).,  319. 
15  E.  3.,  281, 4c 

35  E.  3.  c.  2.,  319. 

36  B.  3*,  434,  436. 

37  E.  y.  c.  9.,  470^  474h 
37  £.  3.  c.  11.,  319. 

43  E.  3.  c.  10.,  434. 
51  E.  3.,  481. 

7  R.  3.,  380,  &c. 
1H.7.C.3.,  439,4^433^ 
4  H*  7.  c.  34.,  358,  &c. 

4  H.  8.  c  8.,  334. 
31  H.  8.  c.  35.,  494. 
33H.  8.C.  8.,  433. 
33H.&C.  6.,  479,483. 
37  H.  8.  c.  10.,  379. 
33  H.  8.,  406, 43{;. 
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32  H.  8.  of  Hmitatidiis,  SiU 

32  H.  8.  of  leases,  367. 

32  H.  8.  c.  30.  of  fioes,  403. 

34  H.  8.  c.  2a,  402. 

5  &  0  E.  6.  c.  6.,  31d. 

2  &  3  Ph.  and  M.  c.  12.,  319. 

4  &  6  Ph.  aad  M.  c.  5*,  319. 

43  Elia.  c.  2.  s.  7.,  257. 

43  Eliz.  c.  10.,  318. 

1  Jac  1.  e.  iO.,  296. 

1  Jac.  1.  c.  21.,  263. 

4  Jac.  c.  2.,  318. 

7  Jac.  433. 

SI  Jac.  1.  b.  16,  &c.,  33tf. 

jl  Jac.c.  19.,  404. 

21  Jac.  c.  S(4.|  259. 

16  Car.  1.^  264. 

12  Car.  2.,  264. 

12Car.2.  c.  3.,  328. 

12  Car.  2.  c.  4.,  365. 

12  Car.  1  c.  12.,  354. 

13  Car.  2.,  259, 264. 

IS  ft  14  Car.  2.  c.  4.  s.  9.«  336. 

15  Car.  2.,  433. 

^9  Car.  2.  c.  3.  s.  16.,  468. 

1  W.  and  H.  sesB.  1.  c  a  s.  11.,  336. 
10*11^.3.,  386. 

12  ft  13  W.  3.  c.  3.,  325. 

2  &  3  Anne  c.  18.,  32^* 
7  Ann.  c.  5.,  434. 

10  Ann.  c.  (f.,  434. 
46.  2.C.  21.«  434. 
116.  4.  c.  24.,  325. 

16  6.  2.  c.  30.,  258. 
10  6.  3.  c.  50.,  325. 

SUPPLICAVIT,  . 

lies  only  where  a  hoshatid  threatens  Us  wife  d»  tiii  H  memiro,  233. 
SURVIVORSHIP, 

of  actions  in  sach  personal  torts  enforced  by  the  stat.  of  20  E.  1.  of  Waste; 
Bnt  th#  law  taken  to  the  c6ntrary,  since  that  time,  224. 
TIME. 

limitation  of  time,  and  the  statute  of  21  Jac  1.  c.  16, 356,  ftc 
the  law  rqecteth  fractions  of  days  for  the  uncertainty.    The  whole  day  com* 
^only  glren  to  him  that  hath  the  fraction,  unless  a  third  person  will  lie 
tfaei^by  prejudiced,  ^. 
he  who  hath  by  law  part  of  the  day,  shall  in  eomj^utation  haTe  the  rest  of  tho 
day,  9. 
TOLLS, 

whether  tolls  fn  fairs,  murage,  portage,  hallage,  copyhold  fines,  &c.  be  rea^ 
sonable,  must  be  adjudged  by  the  Court  where  the  business  is  determin- 
able,  322. 
TRESPASS. 

at  the  common  law,  an  action  of  trespass,  or  the  like  personal  aciton  on  aia 

injury,  6r  waste  died  with  the  person  injured,  223. 
lii  trespass,  quod  dauiumfregUyis^*  the  law  is  clear :  if  he  in  whoiJB  lime  th<' 

offence  was  committed  die,  no  action  will  lie  at  this  day^  324*         ^ 
an  ^jecUoneJirmos  is  quad  an  action  of  treipatM^  224, 
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TROVER, 

an  ution  of  trover  and  eonVersion  Bupposeth  a  wrong  done,  263. 


V. 

VERDICTS. 

io  Terdicts,  the  law  will  be  faroarable  ia  the  coDstraction.  A  recital  in  an 
indeDtore  foaad  by  a  verdict  iBe?idence  of  a  fact  so  recited,  558. 

ooDBtr action  of  special  verdict  is  to  be  liberal, 

the  constructloQ  of  verdict  is  to  be  favourable,  3. 

OD  a  special  verdict  with  a  general  cooclusitfn,  the  Court  will  doubt  of  do 
more  than  the  jury  doubt  of,  88. 

in  an  action  of  trover  and  conversion  for  taking  away  certain  pots,  and  thirty 
pounds  weight  of  pewter  pot  metal,  the  special  verdict  finds  that  the  plain- 
tiff was  possessed  of  the  pots  in  the  declaration,  and  so  finds  the  special 
matter  touching  them :  but  they  say  nothing  as  to  the  thirty  pounds  weight 
of  pewter  pot  metal,  neither  finding  the  plaintiff  possessed  or  not  possessed; 
or  the  defendant  guilty  or  not  guilty  of  the  conversion.  This  omission  vi«^ 
tiates  the  verdict,  although  the  conclusion  is  special ;  inasmuch  as  the  con« 
elusion  is  grounded  on  the  special  matter  which  extends  not  to  the  roetaJ. 
And  this  is  not  holpen  by  the  sutute  of  3^  H.  8.  c.  30.  of  Jeofayles.  That 
statute,  after  issue  tried,  aids  negligence  or  default  of  the  parties,  th^r 
counsel  or  attomies :  but  not  the  verdict  or  fault  of  the  jurors,  60. 

Terdict  need  not  find  payment  of  rent,  188. 

In  a  verdict,  the  not  finding  of  collateral  matter  shall  be  supplied  bjf  Mend^ 
meni.  The  law  is  favourable  to  verdicts,  and  will  suppose  the  jury  doubt 
of  nothing  but  what  relates  to  the  matter  in  question  before  them, 
474. 

where  a  jury  has  omitted  to  find  a  special  matter  of  fact,  the  Court  cannot 
make  it  good  by  intendment.  Tliere  must  be,  in  such  case,  a  venire  de 
fwvoj  188. 

a  cdurt  roll  being  found  by  the  jury  in  kwc  verboj  in  a  special  verdict,  a  re- 
cital in  that  court  roll  is  not  part  of  the  finding  of  the  jury,  401. 


u. 

UNCERTAINTY. 

limitation  of  lands  ^*  to  the  use  of  J.  S.,"  there  being  two  of  that  name,  told 
for  uncertainty,  in  a  grant,  will,  or  fine,  552. 
USES, 

shall  result  to  grantors,  according  io  the  estates  which  they  grant,  544^ 

an  use  cannot  arise  out  of  a  possibility,  or  out  of  an  use,  381. 

resulting  uses,  554. 

construction  of  uses  and  devises,  401. 


w. 

WARRANTY, 

the  father  cannot  take  the  benefit  of  a  warranty  made  to  a  son,  441. 

a  collateral  warranty  binds,  upon  a  presumption  in  law,  that  the  ancestor  will 

not  bar  his  heir  by  his  warranty,  but  he  will  leate  him  as  good  an  adnnce* 

meat,  201* 
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WEIGHTS  AND  MEASURES, 

the  law  requires  the  same  raeasares  for  the  same  kind  of  commodities*  The 
King's  staodard,  or  wine  standard,  Is  not  the  role  for  all  commodities ; 
except  by  analogy  and  proportion.  The  constant  universal  practice  of  the 
country,  taken  notice  of  and  approved  by  the  statutes  themselves,  has  al- 
lowed different  measures,  according  to  the  different  natures  of  the  things 
to  be  measured.  60. 
\FILL, 

wills  receive  do  much  favour,  thtt  quantum  JieripaUst^  the  law  itself  is  made 
to  bow  to  the  intention  of  the  will,  appearing  manifestly  in  the  will  Itself. 
But  if  the  law  be  clear  and  plain  on  the  words  of  a  deed^  as  it  is  penned, 
the  letter  is  to  be  followed,  158. 

where  the  intent  of  a  testator  appears  not  clear,  we  are  to  judge  the  words 
of  his  will,  according  to  the  construction  of  law  upon  such  words  in  a 
deed,  412. 

indicia  of  a  testator's  intention,  412. 

construction  of  wills  to  be  favourable  to  the  words,  59. 

that  part  of  a  will  shall  be  taken  to  be  in  force,  which  is  last  in  the  will,  and 
agrees  with  the  general  Intent.  The  last  words  in  a  will,  and  the  first  in  a 
deed,  shall  stand  in  force,  59. 

Implication  against  the  words  of  a  will,  or  an  intention  against  a  rule  of  iaw^ 
must  be  so  expressed,  that  it  be  certain  to  the  Court,  413. 

variance  from  the  exact  words  of  a  will,  to  satisfy  the  intention  cypret^ 
389. 

no  will  receives  strength  or  authority  from  a  resolution  or  judgment  in 
another  will;  for  every  little  circumstance  differs  it:  and  it  is  rare 
to  have  so  much  as  a  proportion  or  analogy  in  reason  of  one  case  to 
another,  38. 

equity  of  the  Statute  of  wills,  110. 

the  intent  of  a  testator  must  be  manifest  and  certain,  not  obscure  and  doubt- 
ful, 411. 

there  needs  not  that  formality  to  make  an  estate  at  will  as  there  doth  to 
another  estate  at  common  law.     Creation  of  a  tenancy  at  will,  489. 
AVILL,  ESTATE  AT. 

determination  of  an  estate  at  will,  and  a  determination  of  another  particular 
estate  differ,  496. 

where  A.  grants  lands  to  B.  for  years  upon  trust  to  permit  him,  A.  to  take 
the  rents  and  profits  to  the  use  of  him  A. ;  and  B.  hating  entered,  and  A. 
afterwards  entered  on  the  lands ;  A.  becomes  tenant  at  will  to  B.,  not  a 
disseisor,  487. 

difference  of  dkiui  Bnd  pradiciWm  553. 
M^ORDS. 

the  word  issue  is  nomen  colkcUvum^  and  comprehends  omnes  qui  exeunt  de 
corporcy  as  well  the  mediate  as  the  immediate  issue,  214. 

but  the  word  issues  may  be  referred  to  the  immediate  issue  only,  21 4» 

words  of  ^^  them"  and  ^^  when"  in  wills  are  often  taken  eapletivif  214. 

the  word  quamdiu  implies  a  duration  without  interruption,  202. 
WRIT. 

distinction  between  wrfts  judicial  and  original  in  respect  of  abatement, 
467. 

the  latter  generally  abate  if  the  defendant  die  before  judgment,  the  former 
are  not  affected  by  it,  467. 

if  under  a  writ  of  elegit  the  sheriff  shall  return  *^  nulla  bonoj^^  and  extend 
the  land,  the  extent  is  good,  though  in  truth  the  goods  were  sufficient.  If 
the  sheriff  make  no  return  at  all  as  touching  the  goods,  it  being  but  a 
directive  clause  which  mentions  goods  in  the  writ  of  elegit^  as  to  be  taken 
first,  semble  that  the  execution  as  to  the  land  is  good,  474. 

the  clause  in  the  writ  of  elegit^  of  giving  the  defendant  warning,  and  execut* 


WRIT, 

fl^  iM  ifrtk  111  Mt  pHMBOft)  1l  llof  MitiM  16  vOB  M^iMT  Hb  ilnoMI  Hlli  wliit 

Isit;  aotapreeepttoiinlLetheirritif«id,irdMbb«:fM^  472. 
in  trtipMi  \M  tnMtrin  €ttiiH>t  tMiini  li  MUMilMiV}  but  HdH  tH  iRtMMt*    Aod 

vpdii  til  ttige&t  a  iMomM*  is  BOt  godd,  46&« 
UntHfM  hsvb  ftgilMt  a  Mbl^ttiMi,  tn  dfficCir  ttny  MBetiM  tlw  irfli,  ttongli 

he  knew  him  to  be  a  nobleman.    The  sheriff  aoA  hii  officM  aYe  Sworn  to 

■erf  o  the  King's  writ,  end  ooght  not  to  examine  the  jodidel  act  o^  tlie 

\j&fBtf  830* 
upon  a  AAto  dd  ttMffMBHiittHj  lliodgh  thtf  writ  ht  tHfitit  f^HtflMi  the  i 

ciitlon  18  goody  41% 
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